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AHHoTauusi. B naHHOW cTaThe paccMaTpuBarOTCd OCOOCHHOCTH KOHTPOJIS W OTpaHUYEHUS
nNpeaApUHUMATCIIBCTBA CO CTOPOHLI rOCYAapCTBa, MECTOAbI OTPAHUYCHHS, a4 TAKIKEC T'OCYAapCTBCHHOC
perynaupoBaHue B chepe npeanpuHIMaTeIbCKON NesATeTbHOCTH.

Abstract. This article examines the features of control and restrictions on entrepreneurship by
the state, methods of restriction, as well as state regulation in the field of entrepreneurial activity.

KuroueBble cjI0Ba: KOHTPOJb, OTPAaHUYEHHE, TOCYJAapCTBO, NPEANPUHUMATENIBCTBO, METO/IbI
OrpaHUYEHUs, IPEeAIIPUHUMATENbCKAs AEeATEIbHOCTh, TOCYJAPCTBEHHOE PETYINPOBAHUE.

Keywords: control, restriction, state, entrepreneurship, methods of restriction, entrepreneurial
activity, state regulation.
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IIpennprHUMAaTENbCKas AEATEIbHOCTD, SBIIACH KIFOUEBOM COCTABILIIOLIEH YKOHOMUKHU KaKI0rO
Pa3BUTOTO TOCYIapcTBa, TakKKe TBEPAO HAXOAMUTCS B OOJACTU TOCYIAapCTBEHHBIX HHTEPECOB U
HCIIOJIHAETCS B KaXI0M CTpaHE C yYETOM OIPENEICHHBIX OTPaHUUEHUN, HO HEPEIKO (B HEKOTOPBIX
001acTAX) Mo 3HAYUTEIbHBIM KOHTPOJIEM TOCYIapCTBa B JUIIE €ro 0GUIIHaTbHBIX OPTaHOB.

I'pannibl 1 ypOBEHB rOCYIapCTBEHHOIO PEryJIMPOBAaHUS IPEIIIPUHUMATEIBCTBA 10BJIACTHBI
MHOECTBY YCJIOBHUI (ITOJUTUYECKUX, IKOHOMHUUECKUX, OOIIECTBEHHBIX ), OJTHAKO MO UTOTY YCTaHABIIHU-
BAalOTCSl TOCYAAPCTBEHHOM 3KOHOMUYECKON IIOJMTUKOM U YPOBHEM PAa3BUTUS PHIHOYHBIX OTHOLIECHHUU.
BeIpakaeTcst 3T0 peryaupoBaHue HE TOJIBKO IYTEM BBOJA OTPAHUYEHUN CO CTOPOHBI TOCYIApPCTBA,
Omaroziapst KOTOPHIM OHO CO3AAaET COOTBETCTBYIOIINE IPAHUIIBI CBOOOBI peaTM3aluy PEATPUHH-
MaTesbCTBA.

PazHooOpasHbie Mepbl MOANCPKKH, CTUMYJIHPOBAHUS COBEPIICHCTBOBAHUS IpealpUHUMA-
TEJIBbCKOU EATEIbHOCTH TAKKE MPUUUCISAIOT K MEPAM F'OCYIapCTBEHHOI'O PETYIUPOBAHMS.

Heo6x0auMo BBIIETUTD, YTO U HEMOCPEACTBEHHO MPABOBYIO CUCTEMY B IIEJIOM TAK)KE MOYKHO
Ha3BaTh OINpPEIEICHHBIM, CACPKUBAIOIIUM MIPEINTPUHUMATENLCTBO (pakTopom. Ho 3aKoHOIATENBCTBO
B LIEJIOM U NPaBOBbI€ (POPMBI JAHHBIX MEP U OTPAHUYEHUN HE HYKHO aHAIM3UPOBATH JIUIIb C OJHON
CTOPOHBI, TOJIBKO KaK COOTBETCTBYIOUIEE OTPAaHUYEHUE IPaB JUL, 3aHUMAKOLIUXCS MpeANpUHUMA-
TEJIBCTBOM: IPABO BCETJa JAET YCTAHOBUTH OINPENEIEHHBIA MIOPOT TOCYAAPCTBEHHOIO BMENIATEIbCTBA
B YacTHYIO cdepy.

MeTopl TOCYTapCTBEHHOI'O BIMSIHUSI HA SKOHOMUKY (M Ha MPEANPUHUMATENBCKYIO JAEATENb-
HOCTb, €CTECTBEHHO), [0 MHEHUIO MHOTUX OTEUECTBEHHBIX IKCIIEPTOB, PA3ACNAIOTCA Ha MPSMbIC U
KOCBEHHBIE.

[IpsiMble METOIbI TOCYJAPCTBEHHOI'O PETYJIMPOBAHUS CBSI3aHbI C IPUMEHEHUEM aIMUHUCTPA-
TUBHBIX CpPEICTB BIMSHUS Ha (UHAHCOBBIC B3aMMOOTHOILICHHS, KOTOPBIE XapaKTePU3YIOTCS
IPSIMBIM UMIIEPATUBHBIM BIIMSHHUEM TOCYAAPCTBEHHBIX OPraHOB Ha KOHTPOJMPYEMBbIE OTHOILECHUS
Y TIOBEJICHUE OTPEICIEHHBIX CYOBEKTOB.

K npsameiM MeTogamM TOCYyIapCTBEHHOIO pEryjJupOBaHUs OTHOCATCS, K IIPUMEDY,
roCy/lapCTBEHHAsl PETUCTpalUs CYyOBEKTOB MpeNNpPUHUMATEIbCTBA, JHMIIEH3UPOBAHUE HEKOTOPBIX
Pa3HOBUAHOCTEHN NPEANPUHUMATENIBCTBA U T. 1.

KocBeHHbIE MeTO/bl TOCYAApCTBEHHOTO DEryJIMpOBaHUs 0a3upyroTcss Ha SKOHOMMYECKHX
CpEICTBaxX BIIMSHUSA Ha HAaXOJSLIMECS MOJ KOHTPOJIEM B3aMMOOTHOLIEHHSI CO CTOPOHBI CYOBEKTOB
roCy1apCTBEHHO-YIIPABICHUYECKON ACSITEIbHOCTH, OHM OTPAYKAIOTCS HA MOBEIEHUU CTOPOH KOHO-
MHUYECKUX OTHOIIEHHWH 3a CYET POpMHUPOBaHUS (PAKTOPOB, OKA3bIBAIOIIUX BIUSHUE HA MOTHUBALIUIO
HAJUIeKAIEro MOBEICHHS C TOMOIIBIO MAaTEPUAIIBHOIO CTUMYJIMPOBAHMS, TAKUX KaK MaT€pUaIbHOE
MTOOIPEHNE U OTBETCTBEHHOCTD.

K »KOHOMHYECKHMM CpeAcTBaM MOYKHO OTHECTHM B IEPBYIO OYEpENb CPEIACTBA JEHEKHO-
KPEAUTHON U OIOJIKETHOH MOJIMTHUKH, KOCBEHHOE IJIaHUPOBAHUE, HHCTPYMEHTBI LIEHOOOpa30BaHUS
UT. 1.

l'ocynapcTBeHHOE peTyNnHUpoOBaHUE MPeINPUHUMATEIbCKON JESTEILHOCTH MPEACTaBIAET COOO0M
BO3/JIEHCTBUE TOCYapCTBa HA MPEAIPUHUMATEIBCKYIO JEATEIbHOCTh YEpEe3 MPUHATHE HOPMATUBHBIX
MIPAaBOBBIX aKTOB, AKTOB MHAWBUAYAJILHOTO PEryIUPOBAHUS, OPraHNU3aIMI0 KOHTPOJIS 32 COOIOAEHUEM
TpeOOBaHUI 3aKOHOAATENIBCTBA U IPUMEHEHHE Mep CTUMYJIUPOBAHHS U OTBETCTBEHHOCTH.

I'maBHOM 1I€JIBI0 TOCYIAPCTBEHHOT'O PETYIHUPOBAHUS B cdepe MpeanpHHUMATEIbCTBA SIBIISETCS
3amuTa MyOJIMYHBIX, TO €CTh OOILIECTBEHHBIX WHTEPECOB OT 3JI0YNOTPEOJIEHMH YaCTHBIX JIMIL.
[To MHeHHIO OOJIBIIMHCTBA YYEHBIX, O0ECIEUYeHHE TOCYIapCTBEHHBIX M OOLIECTBEHHBIX HYXKI,
MPUOPUTETOB B HKOHOMMYECKOM M COLMAIILHOM Pa3BUTUH, (OPMHUPOBAHHE TOCYIAPCTBEHHOTO
OrokeTa, 3allMTa OKpYXKarollel cpeibl U MOJb30BaHUS MPHUPOJHBIMH pecypcamu, oOecreueHue
000pPOHOCTTIOCOOHOCTH ¥ 0€30IMaCHOCTH CTPAHBI SIBISIOTCS BAKHEUIIMMHU 3aJladaMH, KOTOPHIC
CBSI3aHHBI C OXPaHOH MyOJIMYHBIX HHTEPECOB.

OnHuM U3 cnoco0OB TOCYAApCTBEHHOTO BO3JCHCTBUSA Ha NpEANpUHUMATENEH SBIsSEeTCS
roCyAapCTBEHHBIN KOHTPOJIb.

Cornacno @enepanbHomy 3aKoHY OT 26.12.2008 Ne 294-D3 «O 3amure npaB I0PUITIECKUX
JUIl UM WHJIWBUAYAIbHBIX MpPEANPUHUMATENECH IPU NPOBEIACHHHM TOCYAAPCTBEHHOIO KOHTPOJIS
(Hag30pa)», TOCYIAPCTBEHHBIN KOHTPOJb (HAA30p) MOHUMAETCS KaK AEATEIbHOCTh YIOJTHOMOYEHHBIX
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OpraHoOB rOCYJJapCTBEHHOM BJIACTH, HANPABIICHHAS HA MPEIYNPEKICHUE, BBISIBICHUE U TPECCUCHUE
HapyLICHUH IOPUANYECKUMHU JIMIIAMHU, UX PYKOBOAMUTEISIMU M WHBIMH JOJKHOCTHBIMU JIHIIAMH,
WHIVUBUIYAIBHBIMHI TPEANPUHAMATEISIMA 00sI3aTeNIbHBIX TPeOOBaHUI, YCTAHOBICHHBIX (eaepalib-
HBIMH 3aKOHAMHU U MPUHUMAEMbIMH B COOTBETCTBUU C HUMHU WHBIMH HOPMATUBHBIMHU IPABOBBIMHU
aKTaMH, TIOCPEJICTBOM OpraHH3allMd M MPOBEACHUS MMPOBEPOK FOPUIUUECKUX JIHIL, UHIUBUIYATHHBIX
MpearpuHUMaTeNei, TPUHITUS MPEIyCMOTPEHHBIX 3aKOHOAATEeIbCTBOM P® mep HO mpeceyeHHro
U (WIKM) YCTPAHEHUIO TTOCIICICTBUM BBISBIICHHBIX HAPYIICHUH.

B manHOM 3aKkoHe Tak e MPOMHCaHbl UCKITFOYEHUS, COTJIACHO KOTOPBIM €ro MOJIOKEHUS HE MPH-
MEHSIFOTCSI B CITy4asiX MPOBEJCHUS HAJIOTOBOTO, BATFOTHOTO, OFO/IKETHOTO, TAMOXCHHOTO M IPYTHX
BHJIOB KOHTpOJII 1 Ham3opa (1. 3, 3.1 cr. 1). [ToMUMO 3THUX MCKIIOYEHUHN CYIIECTBYET OOMIMPHBIN
MepevyeHb BUAOB KOHTPOJIS (HAa30pa), T/€ MOJOXKEHUsS 3aKOHA MPUMEHSIOTCS C ONpeaeIeHHBIMU
OTrpaHUYECHUSIMHU.

OTHOIICHUS, CKIAABIBAIOIINECS B MPOIECCE TOCYAAPCTBEHHOTO PETYIMPOBAHUS MEXTY TIPE/-
MpUHUMATEJIEM, C OJHOU CTOPOHBI, U OPraHOM TOCYAApCTBEHHOTO YIPABJICHHUS, C IPYTOi CTOPOHBI,
OOBIYHO XaPAKTEPU3YIOTCS KaK OTHOIICHUS BEPTUKAIBLHOTO THIIA.

JIaHHBIN THN OTHOLIEHHM MMEET Psi OTIWYMIA OT TOPU3OHTAILHOTO THIIA, HAIIPUMEpP, OHU
OTIUYAIOTCS MTyOJIMYHO-TIPABOBBIM XapaKTEPOM, CYIICCTBOBAHHEM CIICIIHATIBHOTO TOCYIApPCTBEHHOTO
oprasa, HaJIeJICHHOTO BJIACTHBIMH MOJTHOMOYHSIMU B JAaHHOM cepe, HaTMYHeM CHEeUAILHOTO 3aKOHO-
JaTeNbCTBA, PEryJIUPYIOIIETO JTaHHBIE OTHOIICHHS, MPUMEHEHHUEM 3a HapyIICHUE YCTaHOBJIECHHBIX
MIPaBWJI PA3IMYHBIX MEP OTBETCTBEHHOCTH, Yallle BCEro B BUjIE MITpada, BO3MOKHOCTBIO 00KaTOBAHUS
nercTBui (MHOTA Oe3/1eUCTBUS) JODKHOCTHBIX JIMIl U JIMI, BBICTYMAIOUIUX OT UMEHH TOCyap-
CTBEHHBIX OPTaHOB, KaK IyTeM OOpallleHus B BBIILIECTOSIIUI OPTraH, TaK U IIyTeM OOpalieHus B Cy/.

Cnmcok Jureparypsbi:
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3HayeHue U MOHATUE MEP YroJOBHO-NPOLECCYAIBHOTO NMPUHYKICHUS JOCTATOYHO OOLUIMPHO
B IOPUINYECKOH JINTEpaType U JJIsl TOTO, YTOOBI ONPENEIUTHCS C IX MECTOM B CHCTEME YTOJIOBHOTO
IIPECIIEI0OBAHNS, a TAK)KE pa300paTh OCHOBHBIE ITPOOIEMbI JAHHOTO BOIIPOCA, HEOOXOANMO TOJIKOBAaHHE
Ne(GUHULIUN UHCTUTYTA YTOJOBHO-TIPOLIECCYAILHOTO MPUHYKICHHUS.

VYT05I0BHO-TIpOLIECCYAIbHOE MPUHYKACHUE SBISETCS OJHUM M3 METOJIOB IOCYAapCTBEHHOIO
BO3JICHCTBUS, KOTOPOE MPOSIBIISIETCS B KAYECTBE YrOJIOBHO-IIPOLIECCYANIbHBIX CPEACTB IPECEUECHUS
HEeMpPaBOMEPHBIX JeHCTBUI WM ke Oe3/eHCTBUM, OKa3bIBaIOIIME Yrpo3y Ipoleccy MpaBoCyaus,
IPAKTUKYyEMbIE B MOPSAJKE YCTAaHOBJICHHBIX 3aKOHOM, COOTBETCTBYIOIIMMHU OpraHaMM rocyaapcTBa
B OTHOIIEHUU YYACTHHUKOB YrOJOBHO-IIPOLECCYaNbHOM AesTenbHOCTH. CyHIEeCTBYET KOppesuus
MEX/1y [IPUHYKJEHUEM, ITPECEUEHUEM, a TAKKe pean3alieil HopM IpaBa, Tak Kak «IIpaBoO €CTh HUYTO
0e3 amnmapara, CloCOOHOIO NMPUHYKJATh K COOIIOCHUIO HOPM MpaBa». Heobxoaumo obecrieduTs mo-
PSIIOK paccieJOBaHMs U CaMoro CyJe0HOro Mpolecca, MpeyCMOTPEHHbIM YToJI0BHO-TIPOLIECCYaTbHBIM
KOJIEKCOM, a Tak)K€ HCIOJHEHHE MPUTOBOPA JTOJIKHBIM 00pa3oM — 3TO U SBJISIETCS OCHOBaHHEM
NPUMEHEHHS Mep MPOLECCYaTbHOTO PUHYKICHHS.

OnHaKo B TOBCEAHEBHOM MPAKTUKE BCTPEYAIOTCS HAPYIIEHHUS KOHCTUTYIIMOHHBIX TIPaB Irpax-
JIaH W3-3a peain3anuu JaHHbIX Mep. 3a 2018 rox B mpousBoacTBO bypabaiickoro pailoHHOTO cyna
noctynuio 42 sxanoosl B nopsake cr. 106 YIIK PK, u3 Hux Bo3BpamieHo-17, paccmorpeHo- 25.
U3 25 paccMoTpeHHBIX kano0, ynosierBopero- 11 (44%), ocraBieno 6e3 ynosiersopenus-14 (56%).
JlaHHas CTaTUCTUKA CBUAETEILCTBYET, YTO HA CTAUU MPEIBAPUTEIILHOTIO paccie0BaHus B IIPaBo-
IPUMEHUTETBHOHN 1eATeIbHOCTH KpaifHEe BHICOK JIATEHTHBIA YPOBEHb MPUMEHEHUS CHIIBI K 110/103pe-
BaeMbIM, OOBHUHSAEMBIM, KOTOPBIH Yallle BCEr0 CONMPOBOXKIACTCS 3JI0YNOTPEOICHUSIMU MEHTAJIBHOTO
U TICUXOJIOTMYECKOro JaBieHus. Takoro poja Hacuiue, Kak MpaBuilo, IPUMEHSETCS K COLMAIbHO
YSI3BUMBIM CJIOSIM, FOPUIMYECKH HE3AIIMIIEHHBIX, a TAK)KE BOBICYEHHBIX B YTOJIOBHO-TIPOIIECCYaTbHBIE
otHomeHus. Ko Bcemy mpodeMy 3Tu JecTBUS ONpaBAbIBAIOTCS SIKOOBI TIOCTUKEHUEM YCTaHOBJICH-
HBIX 3aKOHOM Ileliel, a MMEHHO: YCKOPEHHOE U IOJIHOE PAaCKPBITHE MPECTYIUICHUs, pa3o0aaueHne
JMIIa BUHOBHOTO, 3alllUTa TpaB M 3aKOHHBIX MHTEPECOB MOTEPIEBHIMX. Takoro poja mpakTHKa
MOTHBUPYETCS TaKKe 0COOCHHOCTBIO CUTYallMH, KOTJla W3-3a W30bITKA MPOPECCHOHAIBHON Harpy3KH,
YCTaHOBJICHHS KpUTEPHUU U (OPM OIICHKH pe3yJbTaTOB JCSITEIHbHOCTH SIUHCTBEHHO JIEHCTBYIOIINM
CrocoOOM BBISBIIEHUS PUYACTHOCTH JIMIA K MPECTYIUICHUIO SIBJISIOTCSI €r0 MpHU3HATENbHbIE MOKa-
3anHus. [lake B citydae mpsMoro (pu3M4ecKoro HaCHIIUS 10J03PEBAEMOT0 UM OOBHHSEMOTO PEAKO
HACTYyMAaeT yroJOBHAs OTBETCTBEHHOCTH JIUI, COBEPIIMBIINX JAHHOE IPAaBOHAPYIIECHHUE.

[Iprmepom MOXKET MOCTY>KUTh JeNI0 CKOHYABIIETocs OT ModoeB apecToBaHHoro B Kaparanne.
37-netnuit Cepreid Manaii OblT 3a/iepaH 2 HIOJIS 32 HEIIEH3YPHYIO OpaHb U MOMEIIEH B KaMepy B
OcakapoBCKOM OT[elie MOJIUIUU. TpeThero Hioisl pelieHneM pallOHHOTO Cyna OH ObLI apecTOBaH
Ha 15 cyrok. C 3 1o 8 utoJis eMy BbI3bIBAIA CKOPYIO MOMOIb B KaMepy, HO Bpauu OTKa3bIBAJTUCH €T0
TOCHUTAIN3UPOBATh. TONBKO 8 MIONS B TAXKEIOM COCTOSHUU OH OBbUI JOCTABJICH B peaHUMALIUIO, 1€
ymep. B xoze nena BeisicHuiiocs, uro B cyae Manaii C.K. 3asBun 00 H30MeHUH COTPYIHUKOM TOJULIAN
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Y MECTHBIMHU YKHUTEJSAMH, ObLJIO JAaHO TIOPYYEHHE MTPOKYPOPY, HO AaJbHEHIINX JIeHCTBUI, KpoMe Meu-
LMHCKOM MMOMOIILM, He ObUIO Mpou3BeneHo. Toabko nocie (akra cMEpTH B OTHOLICHUH I'PaKIaHCKUX
nui ObUT0 BO30YXKIEHO yrosioBHoe feno 1o cratke 106 wactes 3 YK PK, a coTpyaHuk monumuu
ocraics Oe3nakazaHHbIM. [lpyroii ciywaii mpowmsomnen 24 wutons 2017 roga B ropoxe Carmaes.
Bo Bpemst mompoca mojo3peBaemMoro rnefaoduia, KOTOPbIA, MO JaHHBIM CIIEACTBHS, U3HACHIOBAI
MSATHJICTHIOIO JIEBOYKY, KOHBOMP — CEP)KAHT IOJIHMIIMU HE CAepXkKall SMOLUN U 30U €ro, Ipu 3TOM
YMBILUIEHHO CHUMasl BUJIEO «HaKa3aHUs». B TOT ke AeHb MONULEHCKOTO JIUIIMINA JOJKHOCTH.

ToTt dakT, 4T0 HEOOXOIMMO YBAKUTEIEHOE OTHOIICHHE K JIUILY, T0JJO3PEBAEMOMY B COBEPILICHUH
TSYKKOTO MPECTYIUICHUS, SIBISIETCS HEJIeTKUM — oueBUIHO. OJHAKO HEOOXOAUMO CIlIe[IOBATh MPHUH-
nunam, ykazanielM B YIIK PK, 1 HenpenB3aTo 0THOCUTBCS K 110/103pEBAEMOMY UJIH e OOBUHSIEMOMY.
[IpruMmeHeHne Mep yroJoBHO-IIPOLECCYATHOIO MPUHYXACHUS B CTaIUU IIPEIBAPUTEIIBHOIO PACCIEN0-
BaHUS HE JOJDKHO KOHTPOJHMPOBATHCS TOJBKO MPOKYPOPCKMM HaazopoM. Ilpu BBeneHMu 0OIIeCTBEH-
HOTO KOHTPOJI 32 HOPMOM HCIIOJIHEHUS MEp MPOLECCYalbHOr0 MPHUHYXKAEHUS, OyAeT BO3MOXKHO
IIpeceyb 3JI0yNoTPeOIeHUE OJTHOMOYMSIMU CO CTOPOHBI JOJDKHOCTHBIX JIMI] B CTaAUM IpelBapH-
TEJILHOT'O PacciieI0BaHUS.

Takum oOpa3oM Oynet pakTrueckas peammsanys 29 npuaina CBoJia MPUHITUIIOB 3alATHI BCEX
JIU1I, IOABEPracMbIX 3aJePKaHUIO0 MJIH 3aKIIFOYEHUIO B Kakoil Obl TO HU ObUTO opme. CreoBaTebHO,
uMeeTcsi HEeoOXOJUMOCTh B  YCOBEPIIEHCTBOBAHMM HWHCTUTYTa YIOJOBHO-IIPOLECCYaTbHOTO
MIPUHYKJIEHUS C IOMOIIBIO peaii3aluy IPUHIUIIA [TACHOCTU U IPO3PAYHOCTH, a TAKKE KOHTPOJIS,
OCYILIECTBIISIEMBIM TOJIBKO CYJIOM.

Cnucok JiuTeparypsbi:
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CUCTEMA MYHUIIUITAJIBHOI'O YIIPABJIEHUSA
B OBJIACTU TPAJOCTPOUTEJIBCTBA

Mopzauee Hukuma Anopeesuu

cmyoenm,
Boneoepaockuii I'ocyoapcmeennuiii yHusepcumen,
P® 2. Boneoepao

Hlapno Oxcana Hzopesna

HAYYHOBLI PYKOBOOUMENb, KAHO. IOPUO. HAYK,
Boneoepaockuii ['ocyoapcmeennuiii yHusepcumen,
P® 2. Boneoepao

I'pamocTponTEnBCTBO B LEIOM M APXHUTEKTypa B YAaCTHOCTH HCTOPUYECKH CIIOKUIMCH Kak
KpaiiHe Ba)kKHbIE MHCTUTYTHI JUJIs BceX cep obmectBa. XoTa Obl MPOCTO MOTOMY, YTO O€3 KPBILIU
HaJI TOJIOBOW PeYb O JaJbHEHIIEM Pa3BUTHUHU YETO-TUOO MPOCTO HE CTOMUT. DTO SIBISIOTCS 0a30BOU
MOTPEOHOCTHIO KAXIOT0 YenoBeka. HacTonbko BaskHO, Kak U BayKHA MHUIIA, BOJIA, IPY3bs U TaK Aajiee.

Co BpemeHeM cuTyallsi B JaHHOW 00JIACTH YCIOKHUIIACh — CUJIBHO M3MEHWJIACh JUHAMHKA
MepeMEICHU HACEeJIEHUE BHYTPH CTpaHbl, MOSIBUIOCHh U CTAJI0 HOPMOM J0JIEBOE CTPOUTENIHCTBO,
U3MEHUIIOCHh COOTHOILLEHUE MEXAY FOPOJACKUMH U 3arOPOJHBIMU I'PaXKIaHAMU B I10JIb3Y F'OPOOB.

OpauH U3 rMaBHBIX (PAKTOPOB Pa3BUTHS 3aKOHOTBOPUECTBA B JJaHHOU cdepe — ITO HErOTOBHOCTh
paBoBoil cucteMbl Poccuiickoit @enepaium K pplHOYHON SKOHOMHKE B LIEJIOM M BBIIIE OMMMCAHHBIM
npuyrHam. [Ipuxonunock B ObICTPOM TeMIIe NiepeIeNbIBaTh OTPOMHYIO COBETCKYIO TUIAHOBYIO CUCTEMY
I10J1 HOBBIE PEJIbChI, YTO OTHSJIO MHOT'O BPEMEHM B KOHIIE ITpoNuIoro Beka. OJJHaKo, IMEHHO 3TO Jajio
OTEYECTBEHHBIM 3aKOHOTBOPYECKUM OpraHaM HEOOXOAUMBIH OIIBIT.

Taxxe HE00X0AUMO OTMETUTh IKOHOMUYECKUI (PAKTOp — HECTAOUIIBHBIN PHIHOK HEABMKUMOCTU
B Poccuiickoii ®denepanuu. OH He TMpOCTO HEe cTabuieH — OH KpaiHe ciabo KOHTPOJIUpYyeTcs,
1IeHoOOpa3oBaHue (HaKTUYECKU HE KOHTposupyeTcs. VckioueHne — 3a MocaeHUE TObl YCUIINIH
HaOJI0ICHNE U TPABOBOE PETYIMPOBAHUE YUACTHUKOB JIOJIEBOIO CTPOUTENIBCTBRA.

[TotHOMOYHMSI OpraHOB MECTHOTO CaMOYIpAaBJIEHUS B cdepe I'paJOoCTPOUTEILCTBA - 3TO
3aKpeIUIEHHBI B HOPMAaTUBHO-TIPABOBBIX aKTaX MEpedyeHb MpaB U 00s13aHHOCTEN OPraHOB MECTHOTO
CaMOYIpaBJIEHHsI, HEOOXOIUMBIE JJIsl OCYIIECTBICHUS 3a/1a4 U (PYHKIMH MECTHOTO CaMOYIpaBJICHUS
Ha TEPPUTOPUU MYHUIMIIAIBHBIX 00pa30BaHUl B IpaOCTPOUTENBHOI chepe.

[TostHOMOUMS OpPraHOB MECTHOT'O CaMOYTIPaBIIEHHs B 00JIaCTH IPal0CTPOUTENBHON AEATETLHOCTH
00J1a71aloT CIIEAYIOUIMMU TPU3HAKAMU:

® YCTaHABJIMBAIOTCS HOPMAMM 3aKOHOJATEIbCTBA O MECTHOM CaMOYIPABIECHUH U 3aKOHO-
JATENbCTBA O TPAJOCTPOUTEIIBHOW JIEATEIIBHOCTH B COOTBETCTBUU C IPEAMETOM IPABOBOIO
peryaupoBaHus;

® OCYIIECTBISIIOTCS OPraHAMHM MECTHOI'O CaMOYIIPABIIEHHUs], B COOTBETCTBHM C UX KOMIIETEH-
€N,

® [IpEACTaBIAIOT cO00i MpaBa U 00A3aHHOCTH OPraHOB MECTHOT'O CaMOYIPABJICHHUS B IPajIo-
CTPOUTENBHOM cepe;

® OCYIIECTBISIOTCA B IIpejieax TEPPUTOPUN MYHUITUTIAIBHOTO 00pa30BaHMUs;

e o0ecneunBalOT OCYIIECTBICHHE 3a/ad U (PYHKIMA MECTHOTO CaMOYIpaBJIEHUS B Ipajio-
CTPOUTENBHOM cepe.

[Ipunuunsl ynpaBiaeHus B cdepe TIpajoCTpOUTENHCTBO 3a mocieanue 10 Jer CHibHO
W3MEHWINCh. BMECTO BEpTUKAIBHOM CHUCTEMBI JIOJITOCPOYHOTO pa3BUTUS TOPOJOB BO3HUK
KOHCTUTYLIUOHHBIM IPUHLUII CAMOCTOATEIBHOIO PEIICHHUS HACEIIEHUEM BOIPOCOB MECTHOIO
3HAYEHUS, BIIAJICHUS, [TOJIb30BAHUS U PACTIOPSKEHUS MYHULIUTIATLHONW COOCTBEHHOCTHIO.

WHbpIMU cliOBaMHM, JIbBHHAS JIOJS BCEX IOJHOMOYHMM TI'paJOCTPOUTEIBHOIO CEKTOpa OBLIH
nepelaHbl OpraHaM MECTHOTO caMmoyripaBieHus. [lo MoeMy MHEHUIO, 3TO MPaBWIbHO, OO UMEHHO
B JIaHHOM BOIIPOCE HEOOXOIMMO JIMYHOE 3HAaHHMS MECTHOCTH M HaceieHHs. Tarke He OyaeT JIMIITHUM
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OTMETUTh, YTO pPELIaTh TaKWE BOIPOCHI 3a NPEJEIaMU YCIOBHOM TEPPUTOPHM, KAaK OTMEYAIOT
MHOTH€ y4eHble — pocTo Hea(pdekTuBHO. HeBo3MOXkHO, Haxosich B MoOCKBe, peniats BOIPOCHI 11O
3acTpoiikaM B ycloBHOU Tyiie, BBHIY TIOJTHOTO OTCYTCTBHUS 3HAHUI O MECTHOU crienuduKe, TO eCTh
OIIpEJICJIEHHBIX JIOKAJIbHBIX (PaKTOPOB, TAKUX KAaK YPOBEHb Pa3BUTHs UH(PPACTPYKTYpbI, HaIU4HE
U1 OTCYTCTBUE IIPOOJIEM C OOIIECTBEHHBIM TPAHCIIOPTOM, 3arpyKEHHOCTh JI0pPOI" U MHOTHE ApYyrue
[IapaMeTpsl, IOJTHOCTBIO IIOHATH KOTOPBIE BO3MOJKHO TOJIBKO IIPOKMB Ha OIpPENEICHHON
TEPPUTOPUU B TEUEHUU HECKOJIBKUX JIET

B nHacrosmmii MOMEHT OpraHbl MECTHOTO CaMOYIIPaBJICHHs IPU MOAJNEPIKKE HACEIECHUS Kak
IUIAHUPYIOT, CO3aBasi JOJITOCPOYHBIE IIJIAHBI PA3BUTUS TEPPUTOPUS B IPEeiiaX CBOCH FOPUCIUKIINY,
TaK ¥ pellaroT JIOKaJIbHbIE Bonpocsl. Harpumep, rae sydine HayaTh CTPOUTEIBCTBO HOBBIX MUKPO-
paiioHOB, KakK, Ky/la U KOTJa MepecelsiTh KuTeneil aBapuiiHeix JoMoB. Ilocnennee Ob1o 0coOEHHO
SPKO BHJIHO Ha IIpUMepe peHoBalu B MOCKBe, Tak Kak NpoekT «PenoBauus» ObLI, IO CBOEH CYTH,
UCKJIIOYUTENIBHO MYHULMIAIBHBIM U PETYJIHNPOBAJICSA IOJHOCTHIO COOTBETCTBYIOIIMMM OpraHaMu
BJIACTH B CTOJIMLIE.

BBuay sroro ¢akra, MECTHOE CaMOYIpaBJICHHE BE37€ M BCETJa OCYIIECTBIIACTCS C Y4E€TOM
HCTOPUYECKHUX M MHBIX TPaJULUii, a TAK)KE, CaMO€ TJIaBHOE — YYUTHIBAsi 0OCOOEHHOCTH TEPPUTOPUH.

B kauectBe nmpumepa moxxno npuBectu Cankrt-IlerepOypr, rue kpaitHe OEpeKHO OTHOCSTCS
K UCTOPUYECKOMY HACIIIUIO IOpoJia, BBUIY Yero B HEKOTOphIX paiioHax (Heckwuii, [lerporpaackuii,
[leHTpanpHBlil) MarasuHaM 3alpenieHo BellaTb CBOU BBIBECKH, MEHATh BHYTPEHHIOIO IJIAHUPOBKY
1 BOOOIIIE KaK JIMOO MEHSATh BHEIITHUM OOJIMK TOPO/IaA.

Bropoii, He MeHee sipKkuii mpumep — GpopMupoBaHne Tak Ha3zpiBaeMoir HoBoit Mockssl. Korma
CTaJI0 MOHATHO, YTO MoOCKBa Kak ropoji ¢efepajlbHOr0 3HaYeHUs B LIEJIOM U €€ MH(ppacTpyKTypa
HE BBIJICP/KUBAIOT PACTYLIErO U3 T'O/1a B IO/ IPUTOKA HACEJICHUS, 3aCTPOMIIMKOB BBIHYIMIA MacCOBO
HauMHaTh CTPOMTEIBCTBO OOBEKTOB 3a €€ IMpejeiaMu, a He Ha TeppUTOpUU MOCKBBL. DTO ObLIO
npumMepHo Jet 10 Hazajg u OyKBaJIbHO 33 OJHY JI€Kaay MHOTHE TOpOJa-CITyTHHKH MOCKBBI KPaTHO
YBEJIMYMIIA CBOE HacelleHHe, a TMO00Has MpaKTUKa PeleHus] BOpOoca MyTeM pas3rpy3ku 00JacTHOTO
LIEHTpa Yepe3 00J1acTh yKe MJIaBHO Mepellyia BO Bce CyObEeKThI, I/I€ €CTh CX0Kas IpodiiemMa.

JIpyruM ImyTeM MOLUIM OpraHbl MecTHoOro camoympasineHus Caskr-IlerepOypra, yduuThiBas
ero crnenuduky. B yactHocTH, cucTeMa ropoJjOB-CIIyTHUKOB IO sy MPUYMH HE TPUKUIACh U ObLIO
IIPUHATO PELIEHUE MPOCTO PACIIUPATh TOPOA, IYyTEM PACUIMPEHUs CHadajla CETH METPOIOJIUTEHA,
a y’K€ IIOTOM — CTPOMUTENILCTBO HOBBIX MUKpOpaioHoB. IMeHHO Tak nosBuinuck Kyaposo u Hosoe
MypuHo.

Opranam MeCTHOTO CaMOYIIPaBJIEHUSI MOTYT OBITh NEpENaHbl OTAEIbHBIE TOCYJapCTBEHHBIE
MIOJTHOMOYHS IIPU YCIIOBUHM UX MaTepUaIbHOTO U (puHaHCOBOro obecnedyeHus. O0beM MOITHOMOYMH
OpPraHOB MECTHOT'O CaMOYIpaBJIEHHsI B paccMaTpuBaeMoi cdepe AeATeTbHOCTH 3aBUCUT OT KOHKpET-
HOT'O BHJ]a MyHUIIUIIAJILHOTO 00pa30BaHUs:

® [IOCEJICHMS;

e MYHUIHMIIAJIBHOTO PailoHa;

® TOpOJCKOTO OKpYra;

OCHOBHBIM HOPMATHBHO-TIPAaBOBBIM aKTOM, B KOTOPOM COZEpXaTcsl MOJHOMOYHUS OpPraHoB
MECTHOTO CaMOYIIpaBIIeHUs B cpepe TpajocTponuTeNnbeTBa spisiercs [ 'pagoctpoutensHbiii Kogeke PO,
a UIMEHHO CTaThs §:

1. K nomHOMOYHSIM OpraHOB MECTHOTO CaMOYIIPaBJIEHUS MOCEJIEHHI B 00JacTU IpajoCcTpOu-
TEJIbHON JEATEIBHOCTH OTHOCATCS:

1) noAroToBKa M yTBEPK/I€HUE JOKYMEHTOB TEPPUTOPUATBHOIO TUIAHUPOBAHUS [TOCENIEHUM;

2) yTBepKACHNE MECTHBIX HOPMAaTHBOB I'PaIOCTPOUTENILHOTO IPOSKTUPOBAHUS TIOCEIICHUI;

3) yTBep:K/IeHrEe IPaBUII 3eMJIETIONb30BAaHUS U 3aCTPOUKH ITOCEJIEHU;

4) yTBep>KACHUE TOKYMEHTAIUU 10 TUIAHUPOBKE TEPPUTOPUHU B CIIydasiX, MPeAyCMOTPEHHBIX
HactosmuM Komexkcom;

5) BbIIa4a pa3pemieHuii Ha CTPOUTENBCTBO, pa3pelieHnid Ha BBOJ] OOBEKTOB B HKCILTYaTaIUIO
IIPU OCYILECTBIEHUU CTPOUTENBCTBA, PEKOHCTPYKLUUH OOBEKTOB KANUTAJIBHOI'O CTPOMTEILCTBA,
PacroJIOKEHHBIX Ha TEPPUTOPUSX ITOCEIIECHUI;
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6) nmpuHSATHE PElICHHI O Pa3BUTHH 3aCTPOCHHBIX TEPPUTOPHIA;

7) mpoBeleHHE OCMOTpa 3[aHUN, COOPY)KEHUI Ha MpeaMeT MX TEXHUUYECKOI'O COCTOSHUS U
HA/IJICKAIIET0 TEXHUYECKOT0 00CTY)KMBAaHUS B COOTBETCTBHH C TPEOOBAHUSIMH TEXHUYECKUX pera-
MEHTOB, IPEIbABIAEMbIMA K KOHCTPYKTUBHBIM U JPYI'MM XapaKTEepUCTHKaM HaJeXHOCTH U Oe3omac-
HOCTH YKa3aHHBIX OOBEKTOB, TPEOOBAaHUSAMH MPOSKTHON JTOKYMEHTAIIUH, BbIa4a PEKOMEHAAUN O
Mepax II0 YCTPAHEHUIO BBIABJICHHBIX HApyILICHWH B CilydasX, IPEIyCMOTPEHHBIX HACTOSIIUM
Konexcowm;

8) pa3paboTKa M yTBEp)KJEHHE MPOrpaMM KOMIUIEKCHOTO Pa3BUTHS CUCTEM KOMMYHAJIbHOMN
MHPPACTPYKTYPbI TIOCETEHHUA, MPOrpaMM KOMIUIEKCHOTO Pa3BUTHUS TPAHCHOPTHOM HMH(MPACTPYKTYPHI
IIOCEJIEHUH, TPOrpaMM KOMIUIEKCHOTO Pa3BUTHS COLMANIBHON HHPPACTPYKTYpPHI OCEIEHUI;

9) 3akimOueHHE JOTOBOPOB O KOMILUICKCHOM Pa3BUTHH TEPPUTOPUU MO MHHUIMATHUBE IPABOOOIIA-
natesnell 3eMeJIbHbIX Y4aCTKOB M (MJIM) PacIlOJIOKEHHBIX Ha HUX 00BbEKTOB HEJIBUYKUMOI'O UMYIIECTBA,;

10) npuHsaTHE pelIeHHs O KOMIUIEKCHOM pa3BUTHUM TEPPUTOPUU IO WHMIIMATHUBE OpraHa
MECTHOT'O CaMOYIIPABJICHUS;

11) npuHATHE PEIICHHUS] O CHOCE CAMOBOJIBHOW TOCTPOIMKH JIMOO PEIICHUSI O CHOCE CAaMOBOJIBHOM
IIOCTPOMKH WJIM €€ NPUBEACHUHM B COOTBETCTBHE C IPEIEIbHBIMU I1apaMETPAaMU Pa3pEIICHHOIO
CTPOUTENHCTBA, PEKOHCTPYKIIMN O0BEKTOB KATUTAILHOTO CTPOUTEIHCTBA, YCTAHOBICHHBIMHU ITPaBHIIa-
MU 3€MJIETNI0Ib30BAHUS U 3aCTPOUKH, JOKYMEHTALUEH 110 TUNIAHUPOBKE TEPPUTOPHUH, WIH 00s3aTeNb-
HBIMU TPeOOBaHMSIMH K IapaMeTpaM OOBEKTOB KalUTAJIILHOTO CTPOHMTEIHCTBA, YCTAHOBICHHBIMU
HacrosmuM Konekcom, npyrumu denepaabHbIMU 3aKOHAMU

2. K nosHOMOYMSM OpraHOB MECTHOTO CaMOYIIPABJIEHUS MYHHUIMIIAIBHBIX PalioHOB B 00J1acTu
IPafoCTPOUTENBHON AEATEIbHOCTU OTHOCSTCS:

1) noAroToBKA M YTBEPIKACHUE JOKYMEHTOB TEPPUTOPHAIIBHOTO TUIAHUPOBAHUSI MYHHUIIATIATBEHBIX
paiioHOB;

2) yTBEpI)K/ICHHE MECTHBIX HOPMATHBOB I'PaI0OCTPOUTEIBHOTO MPOSKTUPOBAHMS MyHHIIUTIATBHBIX
palioHOB;

3) yTBepXkAE€HHUE MPaBWJI 3€MJICNIOJIb30BAHUS U 3aCTPOMKH COOTBETCTBYIOIIMX MEXKCEICHHBIX
TEPPUTOPUH;

4) yTBepk/€HHE JOKYMEHTAIMH 110 MIAaHUPOBKE TEPPUTOPUU B CIIydasix, MPEAYCMOTPEHHBIX
HactosmmuM Kozexcom;

5) BhIaua pa3penieHnii Ha CTPOUTENBCTBO, pa3pellieH!il Ha BBOJI OOBEKTOB B 3KCILTyaTallHIO
IPU OCYIIECTBICHUU CTPOUTENBCTBA, PEKOHCTPYKLUUU OOBEKTOB KANUTAJIBHOIO CTPOUTEILCTBA,
PacroJI0KEHHBIX Ha COOTBETCTBYIOIIMX MEXCEIEHHBIX TEPPUTOPUSIX;

6) BeleHUE rOCYAapCTBEHHBIX MH(MOPMAIMOHHBIX CUCTEM 00€CIeUeHUs TPaloCTPOUTENLHON
JEATEIbHOCTH B YaCTH, KACAIOIIEWCS OCYLIECTBIEHUS TI'PAJOCTPOUTEIBHOM NEATEIBHOCTH Ha
TEPPUTOPUAX MYHULIMNIAIBHBIX PAOHOB, U IPEIOCTABICHUE CBEICHNM, JOKYMEHTOB U MaTepUAJIOB,
COJIEp KaIIMXCSl B TOCY/IaPCTBEHHBIX MH(POPMAIIMOHHBIX CHCTEMax OOecreueHHs IpaJoCTPOUTENbHON
JESTENBHOCTH;

/) IPUHATHE PEIIEHHs] O CHOCE CAMOBOJIbHOW MOCTPOMKH MO0 pelieHns O CHOCE CaMOBOJIbHOM
MOCTPOMKM HJIM €€ MPUBEICHUU B COOTBETCTBHE C YCTAHOBJICHHBIMHM TPEOOBAHUSMH B ClydasX,
MIPEAYCMOTPEHHBIX TPaXXIaHCKUM 3aKOHOAATENIBCTBOM, OCYIIECTBIEHHE CHOCAa CaMOBOJIBHOM
MOCTPONKM WM ee NMPHUBEJIEHUs B COOTBETCTBHE C YCTAHOBJICHHBIMH TPeOOBAHUSMHU B CIIydasx,
MpeyCMOTPEHHBIX HacTosmuM Kogekcom.

3. K moaHoMouMsM OpraHoB MECTHOTO CaMOYIPABJICHUSI TOPOJICKUX OKPYTOB B 00JIaCTH TPajio-
CTPOUTENBHOM E€ATEIHOCTH OTHOCATCS:

1) moAroToBKa M yTBEp)KJICHHE JOKYMEHTOB TEPPUTOPUAIBHOTO IUIAHMPOBAHUS TOPOJICKUX
OKPYTOB;

2) yTBepXkJE€HHE MECTHBIX HOPMAaTHBOB TI'PAJOCTPOMTEIBHOIO MPOEKTHUPOBAHUS TOPOJCKUX
OKDYTOB;

3) yTBepKAeHNE IPABUII 3€MJIENI0Ib30BAaHUS U 3aCTPOMKHU TOPOACKUX OKPYIOB;

4) yTBep)KAECHUE TOKYMEHTALUU 10 IUIAHUPOBKE TEPPUTOPUU B CIydasx, MPEAyCMOTPEHHBIX
HactosmuM Konmexcom;
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5) BbIIa4a pa3perieHuii Ha CTPOUTENBCTBO, pa3pelieHUid Ha BBOJ] OOBEKTOB B HKCILTYaTaIHIO
IPU OCYIIECTBIEHUU CTPOUTENIBCTBA, PEKOHCTPYKLUUH OOBEKTOB KANUTAJIBHOI'O CTPOMTEILCTBA,
PaCIIOJIOKEHHBIX HAa TEPPUTOPUAX T'OPOJACKUX OKPYIOB;

6) BeeHUE rocyIapCTBEHHBIX MH(MOPMALMOHHBIX CUCTEM 00€CHeUEHUs IPaloCTPOUTEILHON
JESATEINBHOCTH B YaCTH, KACAIOLIEHC OCYILECTBIICHUS I'PaJOCTPOUTENBHOM AEATENBHOCTA HA TEPPUTO-
PHSIX FOPOACKHUX OKPYT'OB, U IIPEOCTABJICHUE CBEIEHUH, TOKYMEHTOB U MaTepHAJIOB, CONEPKAILUXCS
B TOCY/IapCTBEHHBIX WH(POPMAIIMOHHBIX CUCTEMaX 00ecIIeueHHsI TPalOCTPOUTENILHOM eI TeNbHOCTH;

7) NpUHATHE PELICHUH O Pa3BUTUU 3aCTPOEHHBIX TEPPUTOPUN;

8) mpoBeneHHEe OCMOTpa 3[aHMM, COOPY)KEHHH Ha MpPEeIMET MX TEXHUYECKOIO COCTOSIHUS U
Ha/IJIEKAIIEr0 TEXHUYECKOro 00CIyKMBAHUS B COOTBETCTBUU C TPEOOBAHUSAMH TEXHUYECKUX pera-
MEHTOB, IPEIBABISIEMBIMA K KOHCTPYKTUBHBIM U JAPYTMM XapaKTEPUCTUKAM HAJEKHOCTH H
0€3011aCHOCTH yKa3aHHBIX 00BEKTOB, TPEOOBAHUSIMU IPOEKTHOM JTIOKYMEHTAIUH, BblJjaya PeKOMEH 1a-
LMI 0 Mepax 10 YCTPAaHEHUIO BBIBICHHBIX HAPYLICHUH B CIIy4asiX, IIPEIyCMOTPEHHBIX HACTOSIIUM
Konexcowm;

9) pa3paboTka ¥ yTBEpXKIACHUE MPOrPaMM KOMILJIEKCHOTO Pa3BUTHs CUCTEM KOMMYHAJIbHOM
MHPACTPYKTYPHI FTOPOJCKUX OKPYIOB, IPOIPaMM KOMIUIEKCHOTO Pa3BUTUs TPAHCIIOPTHON HH(pa-
CTPYKTYphI TOPOJICKUX OKPYI'OB, IPOrpaMM KOMIUIEKCHOIO Pa3BUTHS COLMAIBHONW HH(PACTPYKTYphI
TOPOJCKHUX OKPYTOB;

10) 3axt04eHUE TOTOBOPOB O KOMIUICKCHOM Pa3BUTHU TEPPUTOPUU TI0 UHUIMATUBE MPABO-
obyafiatenel 3eMeNIbHBIX YYacTKOB M (WJIM) pacIONIOKEHHBIX Ha HUX OOBEKTOB HEJIBUKMMOTO
MMYILIECTBA;

11) npuHsTHE peUIeHHsS O KOMIUICKCHOM pa3BUTUH TEPPUTOPUHM 10 MHUIIMATUBE OpraHa
MECTHOI'O CaMOYIIPABJICHMUS;

12) npuHsATHE PELIeHUs O CHOCE CAMOBOJIBHOM MOCTPOMKH JIMOO PEIIeHUsI O CHOCE CaMOBOJIb-
HOM MOCTPOMKHU WM €€ IPUBEIECHNUN B COOTBETCTBUE C YCTAHOBJIEHHBIMU TPEOOBAaHUSAMU B CiIydasiX,
MIPEAYCMOTPEHHBIX TIPaXKJIaHCKUM 3aKOHOAATEIBCTBOM, OCYIIECTBICHHE CHOCA CaMOBOJIbHOU
MIOCTPOMKHN WJIM €€ NMPHUBEIEHUS B COOTBETCTBHE C YCTAaHOBJIEHHBIMU TPeOOBaHUSIMU B CilydasX,
TpeaycMOTpeHHBIX HacTosammM Koaexcom.

Kak Mbl MOXeM BHAETh, OONbIlIasg 4acTh MOJHOMOYMM B cepe CTpOUTENbCTBA B LIEJIOM U
IPaJOCTPOUTEILCTBA B YACTHOCTU OTJAHA IOJ IOPUCAUKIIUIO OPraHOB MECTHOI'O CaMOYIIPABIICHHUS.
Takoe ronoxxeHue Ui AEMCTBYIOLIEN TOJIMTUYECKOW CUCTEMBI HE THUIIMYHA, TaK KaK IIOYTH BO BCEX
chepax gaxe cyorekTsl Poccuiickoit denepaniui BbIHYX/I€Hbl MHOT'HE BONPOCHI COTJIACOBBIBATH
¢ MockBo#, HO chepa IrpaloCTPOUTETHCTBA SABIISETCS UCKITIOUEHUEM.

3n1ech HEOOXOAMMO CKa3aTh, YTO TaK HE TOJBKO MPABUIBHO, TaK KakK JJIs PAaMOTHBIX U
KOMIIETEHTHBIX PELICHUH B JaHHOW cdepe HeoOXOIMMO 3HATh JIOKAJIBbHYIO Clielu(UKy CyObeKTa,
peruoHa, paifoHa u Tak jgajee., HO U KpaliHe COKpallaeT BpeMsl Ha OIOpOKpaTHUECKUE MPOLEAYPHI.
B kxaxaom opraHe MyHMIIMIAIBHOM BIACTH HMEETCS CHEHUAJIbHBIA OTAEN, KOTOPBIM IPSIMO
OTBEYAIOT 32 IPaJOCTPOUTENHCTBO. Takke HEOOXOAUMO 3aMETHTh, YTO TaK CIOXKUIIOCh HCTOPUUECKU
IOpUIMUecKas U yrpaBlieHYecKas MpaKTHKa — Y MHOTUX CYOBEKTOB ObLIM CBOM aHajoru I'pagoctpou-
tenpHOro Konekca, KoTopsle ceiiuac 3aMEHSI0T Pa3IMuHbIe CTPYKTYpPHBIE MTOAPA3JEIICHNs OpraHOB
MECTHOI'O CaMOYTIPaBIICHHUS.

I'pamocTpouTeNbCTBO M BOOOIIE CTPOUTENLCTBO BCETAAa OTPa)Kalld, KakK 3€pKajo, UHTEPECHI
HapoJa M BO3MOXKHOCTM TroCyJnapcTBa. Spkuii mpumep — smoxa XpyIleBa, KOTJa >KWINAIIHBIN
BOIPOC cTal 0COOEHHO OCTPO (MHTEpeC HapoJia) U B KOPOTKHUE CPOKU OBLIM OTCTPOECHBI MUJIJTHOHBI
KBaJPATHBIX METPOB VISl HACEJICHHUS.

Ho Bo Bpemena CCCP 6bu1 HeKkuii TocyJapCTBEHHBIN IIaH U ¢efepaibHble pemenus. B Poccun
K€ CTPOUTENBCTBO HAXOAUTCS Jie-(haKTO MOIHOCThIO B BEIEHHMHU OPraHOB MECTHOIO CaMOYIPaBJIEHUS,
YTO CO3/1aJ0 YHHMKAJIBHBIA JUIs Kaxaoro cyobekra Poccuiickoil ®enepanuu anroput™ JeHCTBHMA.
Taxxe He0OOXOUMO YUUTBIBATh U Takue (aKTOPbl, KAK, HAIPUMEP, YPOBEHb PAa3BUTUS 3KOHOMUKHU
B JIAaHHBIN NIEPUOJ.

Y "Ipadocmpoumensubiii kooexe Poccutickoti @edepayuu” om 29.12.2004 N 190-D3 (ped. om 31.07.2020) (c usm. u don.,
ecmyn. 6 cuny ¢ 28.08.2020)
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['me-To mBITAIOTCS pasrpy3uTh OOJIACTHOM LEHTp depe3 ropoaa-cnyTHuku (Mocksa), Tae-To
YBEIUYUBAIOT 00N MacmTad ropojia, CTposi HOBbIe paiioHbl BOKPYT neHTpa (Cankt-IletepOypr),
a I71e-TO MPOCTO MBITAIOTCS ONTHUMU3UPOBAThH 3aCTPOUKY TaK, 4TOOBI MHPPACTPYKTYpa BhIAEpKaIa
peskuii ckauok HaceseHus (KpacHonap).

HenctByromuit I'pagoctpoutenbuslii Kogeke PP naer opranam MECTHOIO CaMOYIPABIICHUS
Psi/l IPABOBBIX MHCTPYMEHTOB B cpepe rpaJoCTpOCHHUs, C IIOMOLIbI0 KOTOPBIX OHU MOT'YT CO3/1aBaTh
NepevYeHb MPaBWI, HEOOXOMUMBIX JIi TapMOHUYHOTO PA3BUTHS rOpoJa MO BCEM IyHKTaM —
OT IpaBUJI KoNaHus (PyHJAMEHTOB JJO MECTOMOJI0KEHU Oy 1yILUX PaiioHOB.

ITo dakry ke, MOXKHO cIeNaTh BBIBOJI, UTO MPAKTHYECKH BCE MHCTPYMEHTHI B cepe rpajo-
CTPOMTENBCTBA HAXOAATCS B BEICHUU OPTaHOB MECTHOI'O CaMOYIIPABIICHUS.

B Hacrosimee BpeMsi Opranbl MECTHOTO CaMOYTIPABJICHHUS IIBITAIOTCS COOMIOCTH OaIaHC MEXKITY
MHTEpECaMU HACEJIEHHUs, CBOMMM U MHBECTOPOB, BBHJy TOrO, YTO 3TO HEOOXOAMMO JUIs
rapMOHUYHOTO M 3()(HEKTUBHOTO pa3BUTHs cepbl CTPOUTENbCTBA. MOXKHO ClHIeNaTh BBIBOJ, YTO
JlaHHasl cUCcTeMa JloKasaia CBOK A(PPEKTUBHOCTb BPEMEHEM — 3a MOCJIEIHHE ToJbl OBLIO CO3/1aHO
MHOKECTBO KBAJIPATHBIX METPOB JKWJIbs, BO MHOTMX IOpO/IaX CUTYyalusl B cepe IpaloCTPOUTENILCTBA
€ClIM He CTaja Jydlle, TO XOTs Obl ObUIM MUHMMHU3MPOBAaHbI HEraTUBHbIE MociencTBUA. OcoOeHHO
9TO XOpOWO BUAHO Ha mpumepe KpacHonmapa, KOTOpBIM IMOCIEIHUE HECKOJIBKO JIET BO3IVIABIIAET
CIIMCOK T'OPOJIOB, B KOTOPBIX OYEHb OOJIBILION CKaYOK HACETICHHUS.

He cMoTps Ha TOro, uTo ropoj He ObUI TOTOB K TAKOMY KOJIMUYECTBY HOBBIX I'Pa)kJlaH, OPraHbl
MECTHOTO CaMOYIIPABJICHHUsI 3a HECKOJIBKO JIET NEHCTBUTEIBHO MHUHMMM3UPOBAJIM HETAaTUBHBIC
MOCJIEACTBUSI- ObUIM HaWJEHbl CPEJICTBA HAa PACIIMPEHUE JOPOTr, CTPOUTEIHCTBO HOBBIX IIKOJI,
MHUKPOPaOHOB, OOJILHUIL U TaK JlaJiee.

Cnmcok Jureparypsbi:

1. "I'pamoctpoutensHbiii Konmekc Poccuiickoit @eneparuu” ot 29.12.2004 N 190-®3 (pen. ot
31.07.2020) (¢ u3Mm. u gom., Bctyn. B cuiy ¢ 28.08.2020)" Kunumnsiii konekc Poccuiickoii
Oeneparun” ot 29.12.2004 N 188-D3 (pen. ot 27.12.2019) (c u3M. u J10M., BCTYI. B CUTY C
01.01.2020).
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HOHATHE JIETAJU3AIIUA IIPECTYIIHBIX TOXO10B HCXO 51
N3 YI'OJIOBHO-IPABOBOU XAPAKTEPUCTUKU CTAAUU JIET'AJIM3ALUA
IMPECTYIIHBIX 10XOJ10B

Hexpawesuu Audpei IOpvesuu

mazucmpanm,
Hezocyoapcmeennoe obpazosamenvroe uacmuoe yupesjicoenue 8bicule2o 00pa3o8anus

Mockosckuil punancoso-npomuvluiienusiii ynusepcumem « Cunepausiy,
P®D, 2. Mocksa

[Ipemiarato  paccMOTpeTh YroJOBHO-IPABOBYIO XapaKTEPUCTUKY CTaaul Jieraiu3aluu
MPECTYIMHBIX JIOXOJI0OB M UX BJIMSHUE Ha KBaau(uKauio aesHus mo cr. 174 ul74.1 YromoBHoro
Konekca Poccuiickoit denepanuu [1, 99].

Ha ceronusuinuii 1eHb MEXAYy OT€UECTBEHHBIMH U 3apYOEKHBIMU YUEHBIMU HET JIOTOBOPEH-
HOCTH O KOJIMYECTBE ATArlOB OTMBIBaHUS JeHer. CyIIeCTBYET HECKOJIBKO TOUEK 3pEHUs Ha pa3/elieHue
BCET0 MpOIlecca JIeTaJu3aliy Ha OTACIbHBIC ATAIbI (CTaauH, Gasbl).

[Ipemiarato  paccMOTpeTh YrOJOBHO-TIPABOBYIO XapaKTEPUCTHKY CTaaud Jierajn3aluu
MPECTYNHBIX JIOXOJ0B M WX BIUSHUE HA KBanudukauuio AesHus mno cr. 174 ul74.1 YromnoBHoro
Konekca Poccniickoint denepanun.

Haubonee pacnpocTpaHeHHas W apryMEHTUPOBAHHAs TOYKA 3PEHHs 3aKIIOYaeTcs B TOM,
YTO JIETaJIn3aIusl MPECTYIHBIX JOXOJA0B MUMEET B CBOCH CTPYKType TpH 3Tama, CIACAYIOIIHNE OJNH
3a npyruMm [2, 122-140]. IlepBslii 3aKiit04aeTcss B TOM, YTO JIMIA, COBEPLIMBILINE MPECTYILUIEHUE U
MOJTYYUBIIIME OT HETO OMPENIEICHHBIE JTOXOJIbI, OCBOOOXKIAIOTCS OT HUX, HAIPUMEDP, IIyTEM Tepeaadn
UX JPYTUM JMIaM. DTO Jenaercs OJs TOTO, YTOObl MOMENIaTh MPaBOOXPAHUTEIbHBIM OpraHam
BIIOCJICAICTBUU CBSI3aTh JIEHBIM WM MHOE UMYIIECTBO C MPECTYIUICHUEM, B PE3YJbTaTe KOTOPOTO
OHM OBUTH TIONy4YeHBI. BTOpoii 3Tam — 3TO0 He Oojee YeMm cam Mpolecc «OTMBIBAHUA», & UMEHHO
COBEPIIICHUE Psiia OTEpalUid ¢ TJOXOAaMH OT MPECTYIUICHUM, B pe3yIbTaTe KOTOPHIX UM B KOHEYHOM
UTOTE TPUCBAUBAETCS CTATyC 3aKOHHBIX JI0XOJ0B. TpeTuii aTan COCTOUT B BO3BPAIIICHUH (B TOM YHCIIE
Yyepe3 MPaBOBBIE HSKOHOMUYECKHE MEXAHU3MBI) JEHET WM WHOTO HMMYIIECTBa, YXKE «3aKOHHO
MOJIYYEHHBIX» JINLIAMH, KOTOPBIE IEPBOHAYAIBHO MOIYYMIA UX OT MPECTYIMHOMN AEITEIbHOCTH.

Ho ectb u uccnenoBarenu, KOTOpbI€ YTBEPKIAAIOT, UTO HET HEOOXOIUMOCTH pa3eisaTh OJ1H,
[0 UX MHEHUIO, MPOLECC JIeTaIu3alMyd Ha CcTaguu win 3Tanax. OHU yTBEpXKAAIOT, YTO TaKOIO
paszieneHus HeT HA B MEXKTYHAPOJHO-TIPABOBBIX IOKYMEHTaX, HA B HAIIMOHAJILHOM 3aKOHO/IaTEIILCTBE.
Takum oOpa3om, poccuiickue yueHble U MPAKTHKU B OOJBIIMHCTBE CBOEM CUUTAIOT, YTO MPH pac-
CMOTPEHUHM KPUMHUHOJIOTHYECKUX aCTMEKTOB MPOOJIEMbI BaXKHO pasjielieHre Ipoliecca Jieraln3aliun
Ha ompejaeneHHbIe dTanbl. [Io MX MHEHUIO, ONpeneNeHe dTana Jeralu3alud HUKOUM 00pa3oM He
BIIMSET HA YTrOJIOBHO-TIPABOBYIO KBATM(DUKAIMIO JAHHOTO NEesHMs. Takas TOYKa 3pEHHs MO3BOJISIET
ceNaTh BBIBOJ O TOM, YTO MPECTYIUICHHUs], IPEAyCMOTpeHHbIe cTaThsiMu 174 u 174.1 YronoBHoro
Konexkca Poccuiickoii @enepanyu, o CBOEH MPUPOAE SABIISIFOTCS MPOAOHKUTEIBHBIMHA U 3aBEPIIAIOTCS
C MOMEHTa COBEpIICHUSI OJHOTO U3 JACHCTBUM, YKa3aHHBIX B JAMCHO3UIUAX YKA3aHHBIX YTOJIOBHO-
MPaBOBbIX HOPM. EQWHCTBEHHOE, YTO TO3BOJSET OTACIHUTH ITO JECSHHE OT CMEXKHBIX COCTAaBOB
MPECTYIUICHUH, - 9TO ocobas 1e7b, a UMEHHO MPUIATh 3aKOHHYIO (hOpMY BIIAJEHUIO, MOJIE30BAHUIO
U PaCTIOPSDKEHUIO JIEHbraMu WM WHBIM UMYIIECTBOM, IMOJYYCHHBIMH B PE3YyJIbTaTe COBEPIICHUS
npectymieHus. OIHAKO Ha TPAKTHKE MPH paccleoBaHWU (aKTOB OTMBIBAHHUS JICHET J0Ka3aTh
CHEIUATBHYIO 1Ieh JIETAIU3AIlii OYeHb CJI0KHO, a TIPH OTCYTCTBHH JO0KA3aTEIbCTB MOATBEPIAUTH
€€ MPAKTUYECKH HEBO3MOXKHO. B 3TOM ciydae CTpYKTYpHBIN XapakTep Jeraau3aliy MpUuxoauT Ha
MTOMOIIIb TIPaBOOXpaHuTeNto. [locmenoBaTeIbHOE OCYIIECTBICHHE JIMIIOM BCEX ITAIMOB JITATH3AIUN
(OTMBIBaHHSI) JOXOJOB, TOJYYEHHBIX MPECTYIHBIM IyTeM, MPSMO YKa3blBaeT Ha OCOOYIO IIeNb
JIeraJiu3aliui, YCTaHOBJIEHHYIO 3aKOHOIAaTebCTBOM. OHAKO MBI MOjaraeM, 4To, HECMOTpPS Ha BCE
MPEUMYIIECTBA CTPYKTYPUPOBAHHON JEraqu3alliy TMPECTYIMHBIX JIOXOIO0B, HET HEO0OXOIUMOCTH
3aKperuTh €¢ B HopMax YronoBHoro Konekca Poccuiickoit denepanmu B CBSI3M ¢ HECTAOMIBHOCTHIO
BBIIIICYKA3aHHBIX TAOB B 3aBUCHIMOCTH OT KOHKPETHBIX 0OCTOSITENILCTB JIela.
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Hcexons u3 BBILIEHU3JIOKEHHOTO, MO JIETAIM3alUed MBI IIpeJUlaraéM IMOHMMAaTh COBEPILCHUE
JOOBIX IEHCTBUM, CBA3AHHBIX C BOBHUKHOBEHHUEM, U3MEHEHNUEM WM NPEKPALIEHUEM I'PaXkJaHCKUX
IpaB Ha UMYIIECTBO, MPUOOPETEHHOE B pe3yibTaTe MPECTYIUICHUS, B LENAX NPUIaHUS 3aKOHHOU
(GopMBI €ro BiIaIEHUIO, I10JIb30BAHUIO UITH PACTIOPSKEHHUIO.

Cnucok Jureparypbl:

1. Vronosnsiii koaekc Poccuiickoit @enepanuu ot 13 urons 1996 r. Ne 63- @3: B pen. DeaepaibHOTO
3akoHa oT 18 deBpars 2020 r. Ne 22-D3 // Cobpanue 3akoHogaTenbeTBa Poccuiickoii deneparuu.
1996. Ne 25. Ct. 2954; 2020. Ne 8. Ct. 916.

2. Anue B.M. Jleranuzanus (OTMBIBaHHE) JOXOJIOB, IOJYYECHHBIX HE3aKOHHBIM ITyTeM. M.:
WuctutyT coBpemenHoro mnpasa, 2001. 238 c.

3. Emmesa K.O. [IporuBoseiicTBue neranu3anuu (OTMBIBAHUIO) JCHEKHBIX CPEACTB WM HMHOTO
UMYIIECTBA, MPUOOPETECHHBIX MPECTYIHBIM ITyTEM: YTOJOBHO-IIPAaBOBbIE U KPUMHHOJIOTUYECKHE
ACTEKThI: JWC. ... KaHa. opua. Hayk. 12.00.08 / EmueBa Kpucruna DayapmoBHa. KpacHonap,
2016. 251 c.
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TOPI'OBJISI HECOBEPIIEHHOJIETHUMH B POCCHUMN:
INOCTAHOBKA INPOBJIEMbBI U I1YTU EE PELHLIEHUSA

Ilapxaeea Kpucmuna Baoumoena

mazucmpaum,
Canxm-Ilemepbypeckuii 20cy0apcmeeHtblll YHUSEPCUmMem aspoKkoCMU4ecKo2o npubopocmpoeHus,
P®, 2. Canxkm-Ilemepbype

AHHOTaIII/Iﬂ. B Haquoﬁ CTaTbC OAaC€TCs aHaJIn3 HpO6J’IeMBI yl"OJ'IOBHOfI OTBETCTBCHHOCTHU
TOPrOBJIM HECOBEPILICHHOJIETHUMH, CIIOKHOCTH IPHUBJICYCHUs OTACNIBHBIX KaTeropuil i o cr. 127.1
VYronoBHoro kojaekca Poccuiickoit Denepannu, a TakKe ONPEACTIIIOTCS MPEIJIOKEHUST COBEPILCH-
CTBOBAHU HaHI/IOHaHBHOfI HpaBOBOfI CUCTCMbI B 3TOM HaAIpPAaBJICHHUH, YTO ITIO3BOJIMT HaI/I6OJI€e
3¢ pexTUBHBIM 00pa30M 00ECIICUHTH COOIIOICHNE TIPAB JICTCH.

Abstract. In the article analyzes the problem of criminal liability for trafficking in minors,
the complexity of attracting certain categories of persons under article 127.1 of The criminal code
of the Russian Federation, and also identifies proposals for improving the national legal system in
this direction, which will most effectively ensure the observance of children's rights.

KiroueBble ciioBa: TOProBJII HECOBCPHICHHOJICTHUMHU, CCKCYyaJibHasA SKCILIyaTallus ,[[eTeﬁ,
IIPECTYITHOE YCHIHOBJIEHUE, KYIIISA-TIpoAaka pedeHka, nocpeHukH 1o ct. 127.1 YK PO.

Keywords: trafficking in minors, sexual exploitation of children, criminal adoption, purchase
and sale of a child, intermediaries under article 127.1 of the criminal code of the Russian Federation.

HecoBepuieHHoeTHHE JUIla BBICTYNAIOT MEHEE 3aLUIICHHON KaTeropuil HaceleHusl OT
OOIIIECTBEHHO OINACHBIX MOCATaTEeNIbCTB Ha CBOU IpaBa M cBOOOABI. K cokaneHuro, B OTHOIIEHUU
JIeTe 3a4acTyl0 COBEPIIACTCS TAaKO€ MPECTYIJICHHWE KaK TOPToBiIs JIIOJbMHU, MPEIyCMOTPEHHOE
ct. 127.1 YronosHoro koaekca P® [1].

JlerepMuHaHTaMM TPOAAXXKU U OCYIIECTBIIEHUS HHBIX CHEJIOK C HECOBEPILIEHHOJETHUMU
SABJIAIOTCS. HU3KUM ypOBEHb KU3HU CEMEH, KPU3UCHBIE CUTYAallMH 3TOTO COLUAIBHOIO MHCTUTYTA,
MOBBILIEHUE CIpOca Ha HU3KOOIUIAYMBAEMBIH TpPYyHA, OOCTOSTENbCTBA, NPU KOTOPHIX PEOEHOK
IIOJIBEPIaeTcsl HAaCWINIO, & TAKXKE HECOBEPILIEHHAs MPaBOBas PErJIaMEHTalUs JAaHHOTO BOIpoOca.

Jlereil, B OTHOLIEHNH KOTOPBIX COBEPILAIOTCS CIIENIKH, MOYKHO MOJPA3IeUTh Ha TPH KaTeropuu
10 BO3PAaCTHOMY KPUTEPHIO:

1. manoneTHue neTH U MJAJEHLBL: UX MpoOJiaXka CBA3aHa C JajbHeHIel 1eabi0 HE3aKOHHOTO
YCBIHOBIICHUS;

2. netu, He JOCTUTIIHNE TIOJIOBOM 3pEJIOCTH: UCIIONBb30BaHUE B KaYeCTBE MPHUCIYTH WU JUIS
MONPOIIAHNYECTBA;

3. JEBYIIKK ¥ FOHOMHM OT 15 70 17 JIeT: moKyImKa MPOMCXOUT € METBbI0 CeKCYATbHOM IKCILTya-
Taluy.

Henb3s HEe 00paTuTh BHUMaHUE HA OTCYTCTBHUE MOJTHON CTATUCTUKH [0 CUTYallUH U JUHAMHKE
TOPTOBJIM HECOBEPILIEHHOJIETHUMH B TOJOBBIX OTYETaxX YIIOJHOMOUYEHHOIO IO IpaBa peOeHKa B
Poccuiickoit denepanuu, HECMOTPSL HAa MIPOBO3IJIALIEHUE U IPUHATHE MEXIYHAPOIHBIX IPABOBBIX
HOPM O HEZONYCTUMOCTH JKCIUTyaTalluu AETe. B 3TOM OTHOILIEHMM MHTEpEC MPENCTABISIIOT TOJIBKO
JaHHbIE, OTPAXKAIOIINE YMCIIO 3apPETUCTPUPOBAHHBIX MPECTYIUIEHUM, COBEPIIEHHBIX B OTHOIICHUU
HecoBepieHHoseTHUX. Tak, 3a 2019 rox Obiio coBepiieHo 99382 00IIECTBEHHO OMACHBIX JESHUS,
rJie MOTEPIEBIIMMHU ObLIM MPHU3HAHBI JIMIA, HE JOCTHUTIINE BOCEMHAALATHICTHETO0 Bo3pacta [4].
OdunmanbHple CTATUCTUYECKUE TaHHBIE JIPYTUX YHOJIHOMOYEHHBIX OPTaHOB TAKXKe HE MPEACTABIAIOT
MOJIHOM MH(OpMAaIIMK HENOCPEACTBEHHO O IPECTYINIEHUH TI0 TOPTOBJIE IETHMHU.

Kpome Toro, K coxxajaeHnIo, OTKPHITbIE HCTOUHUKHU TaK)Xe HEe COOOIIAIOT MOKA3aTeNN CIy4aeB
TOProBiM AeTbMH. [I03TOMY MOMHO clenaTh BBIBOJ O TOM, YTO pa3paboTaTh HAINpPaBIEHHS IO
peLICHUIO MPOOJIeMbl HACWIMA HaJl HECOBEPIICHHOJIETHUMH, NPOBECTH MPEIMETHBIM aHaIU3 ee
COCTOSIHUS M Pa3BUTHSI IIPECTABISETCS HEBO3MOXKHBIM.
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Takoe nonoxeHne TaKke 0OBICHIECTCS HEOIPEACIEHHBIM CTAaTyCOM HOBOPOXKJICHHOTO B HAIHO-
HaJIbHOM IpaBoBOM cucreMe. C MOMEHTa POXKICHUSA 10 JaThl IIOJyYEHUSI CBUIETENIBLCTBA O POKIACHUH
peOeHOK Je-Iope He CYIIECTBYET, €ro (opMajbHOE MOSBICHWE HAYMHAETCS IOCIEC BHECEHUS B
pEecTp OpraHoB 3aIMCH aKTOB I'PayKIAHCKOro cocTosHus. J{o aToro nepuona GakTt poxxaeHus MOATBEp-
KJIAeT CIpaBKa U3 POJAOMA, KOTOpas IO CBOEH IOPUANYECKOMN MPUPOIE HE SIBJIAETCS JOKYMEHTOM.
JIaHHBIH 3aKOHOJATEIbHBIN POOeI AaeT MUPOKUE BO3MOXKHOCTHU JJIs1 OCYILIECTBICHHS MPECTYIHbBIX
JEHUCTBUIM B OTHOLUIEHUHM HECOBEPILEHHOJIETHETO, B TOM YMCJIE KYIUIM-NPOJIAXkH, IOCKOIbKY O €ro
CYIIECTBOBAaHUU OyJeT 3HaThb OTPAHUYEHHBIH KPYI JIMIl — COTPYAHUKU OOJBHMILIBI U POAMTEINH.
VimeHHO paOOTHHKH MEIMIIMHCKOTO YUPEXKACHUS MEepeAaloT KapTy HOBOPOKACHHOTO B PaiiOHHYIO
MOJIMKIIMHUKY, I/le ee HaOII0Aal0T eAuaTp U naTpoHaxkHas cectpa. Bmecte ¢ tem, ecinu no aapecy
peOeHKa He OKa)KeTCsl, BEPOSATHEE BCEro, YTO ATU JIMLA CMOTYT OOBSICHUTH 3TO OIOPOKpAaTHYECKON
OlMOKOHN B 3alMCH aJipeca U CAENAl0T BBIBOJ O CMEHE MECTa XHUTEIbCTBA ceMbH. B 3TOM ciydae
I0pUANYEcKoe 0(popMIIeHHE CYIIIECTBOBAHHS TAKOTO HOBOPOXKIEHHOTO HE MPOM30MIIET, a JajbHeHIIas
ero cyip0a ocTaHeTcs HEeU3BECTHOM.

Ocy1iecTBieHUE CIIENOK KYIUIM-IPOJaKh B OTHOLIEHUM MIIAJICHIEB C LIEJIbI0 YCHIHOBICHUS
SBJIAETCS aKTyallbHOM 0011eCTBeHHON yrpo3oi. [Ipu 3ToM Kpyr oJ00HBIX HE3aKOHHBIX YCBIHOBUTENEH
JIOCTaTOYHO LIMPOK: HauMHAasi OT MHOCTPAHHBIX IPa)IaH U OJHOMOJBIX Map A0 JIMII, OCYKJIEHHBIX
32 TSKKUE U 0CO00 TSDKKHE NPECTYIUIEHUS HNPOTUB JIMYHOCTH C CEPhE3HBIMU IMCHUXHYECKUMHU
paccrpoiictBamu. [locnennue MpencTaBiIsSIOT OCOOYI0 ONACHOCTh Ui JKU3HU U JIESITEIHLHOCTH
HECOBEPUICHHOJIETHETO, B BUY YETO 3aKOHHOE YCHIHOBJIEHUE HEBO3MOXKHO.

Bonee toro, BbIHAIIMBAaEMbIil TUIOJ B KEHCKOM OpraHHM3Me IpU OEpEMEHHOCTH HE SIBISETCS
OT/AEIbHBIM (PU3NYECKUM JIULIOM, IT03TOMY (hOpMaIbHO CllyyaM 3aKJIIOYEHUs CACIKU KYIIH-IPOJAXH
B OTHOIIEHUU TAKOro peOeHKa, He SBIAIOTCA IpecTymiaeHueM. [1ono0HOe moaoxkeHue Mmo3BoIIsieT
3JI0yNOTPEOIATh CUTyalluel TaK Ha3bIBa€M «CYPPOTaTHBIM MaMaM» WM «OHOMaMam», KOTOpbIE
MIPOJAIOT CBOUX OYyAYIIMX JAETEW C UCIOIb30BAaHUEM CPE/ICTB CBSI3U, B TOM YHCJIE U YEPE3 UHTEPHET.
B Hacrosiee Bpemst cooOliecTBa ¢ Ha3BaHUSIMH AHAJIOTUYHOTO COJIEpXKaHUsA He 3a0JIOKUPOBaHbI
B COLIMATIBHBIX CETSIX U HAXOJAATCSA B CBOOOAHOM JOCTYTIE.

Craenyronmmu cyObeKTaMH TNPECTYIUIEHHIT B cdepe TOpProBiIM HECOBEPLICHHOJETHUMHU
BBICTYIAIOT MOCPEAHUKH, CIOCOOCTBYIOIINE OCYIIECTBIEHUIO HE3aKOHHOTO YChIHOBIIEHUS. FIMEeHHO
3TH JIMLA MPeoOpa3yloT €AMHUYHbIE SBJICHUS B OPraHU30BAaHHYIO MPECTYMHYIO IEATEBHOCTh I10
npojaxe muaneHuen. K coxxaneHuro, Takue JIIOAM Ha MPaKTHKE 3a4acTyio Oe3HaKa3aHHO yXOJST
OT YrOJOBHOM OTBETCTBEHHOCTH, JAaXe B Clydasx pa3o01ayeHHs OOILECTBEHHO OMACHBIX C/EJOK,
MIOCKOJIbKY HEIMOCPEJCTBEHHBIMU (UTIypaHTaMU BO30Y)KJIEHHBIX JI€] CTaHOBSITCS NpoAaBel] Hu
MOKyINaTeab Kak CTOPOHBI goroBopa. ITomaraem, 4To 3TO OOBSCHAETCS OTCYTCTBUEM ONMCAHUS
TaKMX YYaCTHUKOB-TIOCPEIHUKOB U X ynoMuHaHus B [locranosnenuu Ilnenyma Bepxosnoro Cyna
Poccuiickoit @enepanun ot 24 nexadps 2019 r. Ne58 «O cyneOHoi mpakTHKe 10 JieflaM O MOXUIIEHUH
YeJIOBEKa, HE3aKOHHOM JIMIIIEHUH CBOOOIBI i TOPTOBIIC JIFOJABMEY [2], peub B KOTOPOM HJET TOJBKO
0 HEMOCPECTBEHHBIX CYOBEKTaX COBEPIICHHS HE3aKOHHBIX CIEIIOK.

OpHako cyMTaeM, 4YTO 3HAYEHHE M POJIb MOCPEAHMKOB B OCYIIECTBICHHH IMPECTYIUICHUS
10 TOPTOBJIE HECOBEPIIEHHOJETHUMHU OCOOCHHO BENIMKA, TaK KaK UMEHHO 3TH CYObEKThl COOMPAIOT
nH(pOpMaLIMIO IS pealn3allid HEe3aKOHHBIX JEWCTBUN, Ha3HAYalOT MECTO BCTPEYM MIpoiaBla U
MOKYMAaTells, y4acTBYIOT B IIPOBEJICHUH C/IENIKU. B OONBIIMHCTBE CiIyyaeB OHOM CIEIKOM UX JedTelb-
HOCTb HE OTPAaHUYUBAETCSI.

OcCBeOMIIEHHOCTh TAaKUX TMOCPEIHUKOB MPH HE3aKOHHOM YCBHIHOBJICHHMH O Ipolenax 3aKoHOJIa-
TEJILHOTO PEryJIMpOBaHUS BOIPOCA YTOJIOBHOM OTBETCTBEHHOCTH MO3BOJIIET UM CKIIOHATH O€pPEeMEHHBIX
KEHIMH K OCYILIECTBICHUIO MPECTYHBIX YMBICIIOB, YOXKIaTh UX MPOJIaTh CBOEr0 peOeHKa 3a JAEHEXk-
HBbIE CPEJCTBA WJIM MHbIE Onara. 3aTeM JaHHBIM KOMHUCCHOHEp HAaXOIWUT MOKYMHaTels U OMHCHIBAET
BCE JIOCTOMHCTBA OOXOXJIEHHUS 3aKOHAa M WIHOPHUPOBAHUS MPOLEAYp, pEeau3yeMbIX OpraHamu
orneku. J{ist 3Toro 6MoNI0rnYecKoi MaTepy MpeuIaraeTcsl BHECTU MYXKUHHY, BBICTYIAIOLIETO B POJIH
MIOKyTaTeisl B JOKYMEHThI KaK 3aKOHHOIO OTIIa HOBOpOkKJeHHoro. Ilo Takoil cxeme mnokymnareiab
norydaeT ¢popMalibHOE TIPaBO 3a0paTh peOeHKa y MaTepH KaK 3aKOHHBIN POIUTEINb.
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Tak>ke mocpeIHUKaMU MOTYT BBICTYNATh COTPYAHUKH MEAUIIMHCKUX YUPEKICHUHN, UMEIOIINE
MOJIHOMOYHS U JIOCTYI K JOKYMEHTAIMH, IIHPOKHE BO3MOKHOCTH MOA0O0pa OyAylUIMX MaMm HOBO-
POXKICHHBIX JETEH, BBINMCHIBAIOIIUE CIIPaBKH O poxkaeHuu [3]. Bpaun moryr opopMuth AaHHBIE
CIPaBKH Ha JIUI0, KOTOpOe (paKTHUECKH He SBISETCS MaTePhIO UM OTI[OM, TO €CTh Ha MOKymnarenei
HECOBEPLICHHOJIETHUX 32 BO3HArPaXkICHUE.

[TomuMo 1ienelt yChIHOBIICHUS MPECTYMHUKU, BOBJICYEHHBIC B TOPrOBIIO JIFOJbMHU, MPECIECIYIOT
WJIH CTIOCOOCTBYIOT CEKCYaTbHOM AKCIUTYaTauu nereid. OcoOblil pe30HaHC BhI3BAN Clydai, MPOU30-
meamuii Ha Tepputopuu r. Cankr-IletepOypra B 2019 roay. Tak, B COMAIBHBIX CETSIX YKEHIMHA
pa3MmecTuia OOBSABICHHE O «Cllaue B apeHay» €€ JI0uepru-uHBAINIA, KOTOPOH HAa TOT MOMEHT OBLIO
10 ner. O6 sToM y3Ha! ee OBIBIIMH MY)K — OTel] peOeHKa W Hamucaa 3asaBJICHUE B IOJHUIIUIO.
CrnencrBennblii komuteT PO 1o janHOMy ciydyaro Mpou3Besl MPOBEPKY, OJHAKO MH(OpMAIHS O ee
pe3ysbTaTax B HACTOAIIMN MOMEHT oTcyTcTBYeT [5]. [To100HBIH cityyail HArISIHO HIUTIOCTPHPYET
CephE3HOCTh MPOOJIEMBI CEKCYaTbHOM AKCILTyaTallui MaJIOJIETHHUX, a TAKXKE POJIb COLUATBHBIX CeTer
B OpPTraHM3allMd M COBEPIICHHH OOIIECTBEHHO OMACHBIX AeWcTBUN. VIMEHHO WHTEpHET SBIIAETCS
IUIOUIA/IKOW, TJI€ MOCPEIHUKN HaXOAAT IMPOAABIIOB U MOKyHaTeiae IeTei, JIull, KeJaloUuX «B3sATh
B apeHly» peOeHKa ¢ IeJIbI0 CeKCYalIbHON SKCIUTyaTalluy WM MPUCTY>KHIUYECTBA U JJIsl COBEPILICHHS
MHBIX HE3aKOHHBIX JICHCTBHIA, O0OECHeYyMBaeT MM KOMMEpYecKylo Bbirony. Kpome Ttoro, Takue
CYyOBEKThI MPECTYIJICHUH, UCIOIb3ys] HHTEPHET U COIHAIbHBIE CETHU, COXPAHSIIOTCS aHOHUMHOCTh
MMEHH, MECTOMNOJIOKEHHS U JJaKe MCTOUYHUKA JIEHEKHBIX CPEJCTB, KOIJIa EPEBO/Ibl OCYIIECTBIIIOTCS
yepe3 KPUNTOBATIOTHBIE M UHBIC JIEKTPOHHBIE CUETa, HE MO3BOJISIONINE OTCIEAUTH OTIPABUTENS
U TI0JTy4aTelisl BO3ZHArPaKICHUsI 110 CHIETIKE.

Taxum oOpa3om, monaraem, 4To 1EIECO00Pa3HO MPUHITH COOTBETCTBYIOIINE PA3bICHEHUS T10
BOIIPOCaM YTOJIOBHOIM OTBETCTBEHHOCTH MOCPEIHHKOB, CIIOCOOCTBYIOIIMX OCYIIECTBICHHIO TOPTOBIN
HECOBEPIICHHOJIETHUMHU, TTOCKOJIbKY 3TH JIMIIA HAIPSIMYIO HE BBICTYHAIOT CTOPOHAMHU HE3aKOHHBIX
cnenok. Taxke cremyer pazpadoTaTh MPOLEAYPY M YCTPAHUTh 3aKOHOJATENbHBIN MPoOes B OTHO-
LIEHUH HOBOPOXKIEHHOT'O C MOMEHTA TOSBJIEHUS Ha CBET U JI0 BbIIa4M CBUETEIBCTBA O POKACHUH,
Y3aKOHUB ¥ TOATBEPIUB €ro (PaKTUYECKOE CyIECTBOBaHUE B 3TOT neproia. Kpome Toro, Heo0xoaumo
BBECTH 00s13aTeNbHBIN yUeT JaHHBIX 0 COBEPILEHUIO MPECTYIUIEHUS, TpeayCMOTpeHHoro cT. 127.1
VYronoBHoro kozekca P®, B Tom umcie, co cOopoM aeMorpaduueckux, BO3PACTHBIX, TEPPUTOPUAIID-
HBIX U MHBIX TPU3HAKOB.
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AHHOTa].[I/Iﬂ. 3aII_II/ITHI/IK Ha Cy,[[e6HOM CJICACTBUHU — DOTO YYACTHHUK YI'OJIOBHOI'O CYyHO-
IIPOU3BOZCTBA CO CTOPOHBI 3aLMTHI, OCYIIECTBILIIOMMMI B ycTaHOBIEHHOM YIIK P® nopsake 3anmry
IIpaB U UHTEPECOB MOJCYIUMOro(bIX) U OKa3bIBaolllee eMy (MM) IOPUIMYECKYIO IoMollb. B kauecTBe
3AlIUTHHUKOB JOMYCKAKOTCS aABOKATbI. KpOMe TOro B Xo4¢€ cyne6Horo CJIICACTBUA B KA4CCTBEC 3alllMT-
HHUKOB MOI'yT 6I)ITI) JOIMyHICHBI HApAAY C aIBOKATOM OJUWH U3 OIMM3KUX POACTBCHHUKOB 06BI/IH$I€MOF0
WJIM MUHOE JIUIIO, O JIOITYCKE KOTOPOTO XO/IaTaliCTBYyeT OOBUHSIEMBINA. B cTaThe ONMUCHIBAIOTCS OCHOBHBIC
HpO6J’IeMH, C KOTOPBIMH NMPUXOAHUTHCA CTAJIIKUBATHCA aABOKATy Ha J3TallC Cy,[[CGHOl"O CJICACTBUA.
BrisBasttoTcst mpo6esbl 3aKOHOJaTeNbCTBA U OLIMOKHU MPaBOIPUMEHUTENbHON MPAaKTUKH.

Abstract. A defender at the trial is a participant in criminal proceedings on the part of the
defense, who, in accordance with the procedure established by the Code of Criminal Procedure of
the Russian Federation, protects the rights and interests of the defendant (s) and provides him (them)
legal assistance. Lawyers are allowed as defenders. In addition, in the course of the trial, one of the
close relatives of the accused or another person whose admission is requested by the accused may
be admitted along with a lawyer as defense counsel. The article describes the main problems that
a lawyer has to face at the stage of the judicial investigation. The gaps in legislation and errors in law
enforcement practice are identified.

KuoueBble cjioBa: cyneOHOE CIEACTBHE; 3alIUTHUK; MPOIECCyalibHAs TO3UIUS; TPOIlec-
CyaJibHasl IeATeIIbHOCTR; CyIe0HOE pa30MpPaTeNbCTBO.
Keywords: judicial investigation; defender; procedural position; procedural activity; trial.

['maBHas 11e1h 3aIUTHHUKA B MPOIECCE PACCMOTPEHHUS YTOJOBHOTO JeJNa - 3alUINaTh CBOETO
KIIMEHTa C MOMOIIBI0 JIIOOBIX TOCTYMHBIX 3aKOHHBIX CPEICTB C ILIEJIbI0 OMPOBEPTHYTh OOBUHEHHE
WU CMATYUTH HakKa3zaHue. B 3TUX 1eNs1X 3aKOHOAATENb 3aKPEInil IepeueHb MOJIHOMOYHM, KOTOPhIE
aJBOKAaT MPUMEHSAET JUIsl pelieHusi cBoux 3anad. OnHuM u3 ocHOBHBIX B YIIK P® 3akperssercs
MIPaBO 3alUTHUKA Ha coOupanue nokazarensbcTB (4. 3 cr. 86 YIIK PD) [1]. IlpoueccyanbHas aesiTens-
HOCTb aJIBOKaTa 3aTPYAHSETCS OTCYTCTBUEM JOBOJIBHO MCCIIEJOBAHHBIX METOJ/IOB peajin3alliu MpaB
1 3aKOHOJATENIbHON cuCTeMBbI B 001IeM. OCOOCHHO CIIOXHBIMH ISl PeaTU3aIliu MPEACTABISIOTCS
MTOJTHOMOYHS OTHOCHUTEIHHO COOMpaHMs U MPEICTaBICHUS T0Ka3aTeasCTB [7, ¢. 48].

ITpu anammze 4.3 c1.86 YIIK P®, permameHTupyromeil KOMIETEHIUIO 3allUTHUKA IO
COOMpPaHMIO J0Ka3aTeNlbCTB, CHAaUYaja MOJKET MOKa3aThCs, YTO a/IBOKAT HAJIEJIEH OIPOMHBIM KOJIH-
YeCTBOM IOJTHOMOYHM JIJIsl MPOU3BOICTBA PE3YABTATUBHOTO cOOpa 10Ka3aTeIbCTB.
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OpHako B MPAKTUYECKOM AESITEIBHOCTH OTHOCHTEIBHO MCIOJIb30BAaHMUS 3AIlUTHUKOM TaKHUX
IIPaB BO3HUKAET HEMAJIO IPOOIIEM.

B mepByro ouepenp 3T0 mpoOiema, CBsi3aHHAs C TOJIYYEHHEM JOKYMEHTOB, MPEIMETOB,
Apyroi nHGOpMaLUH.

B nacrosimee Bpemst YIIK P® BooOmie He ykaspIBaeT HepedeHb 3THUX JOKYMEHTOB, 00BbEM
uHpopMaLKU, KOTOpas I0CTYIHA 3allIUTHUKY, a TaK K€ (PaKTOpbl KOTOPbIE MOTYT ObITh IPUMEHEHBI
Ui uX nosnydeHusa. Ho B Toxe 3TOT MOPSIIOK PErIaMEHTUPOBAH JJIl OPraHOB, KOTOPbIE MPOBOJAT
yroJIOBHOE IpecieoBaHue. Bee 310 npuBoanT K OOJIBLIOMY KOJMUYECTBY pa3HOINIaCUN 00 OTHECEHUH
1o100HON MH(POPMALIMHU K MaTepraiaM yroJOBHOTO Jela.

Kpome Toro ciemyer OTMETUTB, YTO 3TO TaK K€ INPAKTUYECKH HUBEIUPYET PABHOE IOJIOKEHHUE
KaK CTOPOHBI OOBHHEHHS, TAK U CTOPOHBI 3aLIUTHl HA COOMpPAHKE U TPEIOCTABICHHUE JI0KA3aTEIbCTB.
OTO NPUBOIUT K TOMY, YTO OpraHbl NPEABAPUTENIBHOIO pacCieloBaHUs MOTYT HE NPUOOIIUTh
CBEJICHHUSI, IPEJOCTABICHHBIE a/IBOKATOM, MO0 YTBEP)KIAIOT, YTO OHU IOJyUYEHBI IIyTE€M, HE TIPE.-
YCMOTPEHHBIM MPOLECCYATbHBIM 3aKOHOAATEIbCTBOM.

JlaHHOE 10JI0’KEHUE BELIe HETaTUBHO BJIMSAET HA AESTEIbHOCTh CTOPOHBI 3aILlUThL, YTO YacTO
IPUBOAUT K TOMY YTO HeoOXoqumasi HH(popMaLus Ui OIpaBIaTeIbHOrO MPUroBOpa WM CMSTYEHHs
HaKa3aHUs HE YYUTHIBACTCS CYIOM, WM BOOOIIE HE CTAHOBUTHCS eMy Heu3BecTHa [2, ¢. 33].

Crenyromeil HeMaJloOBa)KHOW MpPoOJIeMOH, cielyeT MpU3HaTh «OMpOC JIMI[ C UX COTJIACUs».
[Tpobnema HaunHAETCA YK€ C CaMOW TOCTAaHOBKH BOTIPOCA, TIOCKOJIBKY TepMHH «ompocy B YIIK PD
HE PacKphIBacTCs, KaK U HE PErVIAMEHTUPYIOTCS OCHOBAHHUS, IPOLEAYPY €0 NPOBEACHUS, METObI
¢bukcany MHGOpPMALUKU, HEPEeAKO NPUPABHUBAHHE JAHHBIX CBEACHUN K JOKa3aTeiabCTBaM IO
YTOJIOBHOMY JI€Nly IPEMSATCTBYET pean3alliy IpaBa aJBoKaTa Ha MPEJOCTaBICHUE JOKa3aTeNIbCTB,
a TarKKe HapyllaeT IPUHIIMIT COCTA3ATENBHOCTH [5, ¢. 663].

To ectb mpobaema ocyIeCTBIEHUS MTOJIHOMOYMNA IO COOMPAHUIO U MPEICTABICHUIO JJOKa3a-
TEJIBCTB 3AIIUTHUKOM SIBIISIETCSI OCHOBOM JUIsl O0Jiee cepbhe3HOW MpOoOIeMbl OTHOCUTEIFHO COCTSI3a-
TEJIBHOCTU CTOPOH B YrojIOBHOM Iporecce. KoHeuHO 3akOoHOAATeNbh CTaBWI LeNlb 00ecredyeHus
COCTSI3aTENILHOCTH B TPOIIECCe MPEIBAPUTENIHOIO CIIEACTBUS, HauOoJee CIOXKHO pasperraeMoi
HAa 3Talle NPeIBapUTEIbHOIO PacCiICOBAHMS.

Crapanue 3akoHOJATeNsl YKPENUTb OCHOBBI COCTSI3aTEIbHOCTH B IPOILIECCE MPEABAPUTEIILHOIO
CIIEJICTBHS, 3TO BBIPAXXaJIOCh B TOM, UTO aJIBOKAT B TEOPUHU MOT OOjiee IIMPOKO y4acTBOBAThH B JTOKa-
3bIBAHUH, HO NPABONIPUMEHMUTEIIbHAS NPAKTUKA TOKA3bIBAET, YTO B PEAJLHOCTH CTOPOHA 3alUThI
MMeeT MEHbIIIE TIOJTHOMOYHM B 3TOM BOIIPOCE, YEM CTOPOHA OOBUHEHUS.

[lo HamieMy MHEHMIO, 3aKpEIUIEHHE IMPOLECCyaabHOU (OPMBI OTHOCHUTENBHO MPEIMETOB U
MH(pOpMAIMK, KOTOpPBIE aJIBOKAT MOXKET IPEICTABUTh B BUJIE J1I0KA3aTENILCTB, U BO3MOXHOCTh OTKAa3a
OT MX MPUHATHS TOJIBKO HAa OCHOBAHUHU HECOONIOJIEHUsS YCTAHOBJEHHBIX TPEOOBAHUIN MOIHOCTHIO
CMOT'YT TapaHTHUPOBATh pPeaIU3alIo JaHHOTO IIPaBa.

OTkJIOHEeHHE 3asdBJICHHUS O MPUOOLIEHUH WH(pOpPMAlUY, TOTYYEHHOW 3aIllMTHUKOM, COOTBET-
CTBYIOIIEH BBIIIE MPEIIOKEHHBIM TPeOOBaHUAM, OyIeT MPU3HAHO OCHOBAHHEM Il 00KaJIOBAHUS
JTAHHOTO PEIIeHUsI B COOTBETCTBUM C 4. 4 cT. 125 VIIK P® kak ymemiisitoiiee npaBo Ha 3alluTy.

Taxxe crneayeT 3aKpenuTh MpoLeccyaabHOU (GOPMBI OIIPOCa JIMIL 3aIIUTHUKOM, TO €CTh HE00-
xoaumMo uto 661 y YIIK P® 6bu1 mponuican 1 caM TEpMHH (TO €CTh YTO 110/ HUM M10/Ipa3yMeBaeTcs),
Tak U cama Mpollelypa Ompoca, a TakK ke MHPOPMAIUIO KOTOpash MOXET OBbITh HCIIOJIb30BaHA
B YTOJIOBHOM IPOM3BOJCTBE. DTO CYIIECTBEHHO MOJHUMET CTaTyC aJIBOKaTa Ha 3Tare cyAeOHOro
clieICTBUSL M oOecreyuT Oosiee MOJHOE COONIOJICHHS] MPUHIUIA COCTSA3aTEIbHOCTH CTOPOH Kak
¢axTopa crpaBeIMBOro Cy1e0HOr0 Mpoliecca.

Tak ke crmemgyer ckaszaTb, YTO IpollecCyalibHas IMO3UIHUSA, KOTOPYIO 3aHUMAET 3aIlMTHUK
nepesl HavajaoM CyJIeOHOTO CIECTBHs, OOYCIOBIMBAET €ro MPOLECCYalbHYIO NESITEIbHOCTh Ha
paccMaTpuBaeMoi CyeOHOM CTajuy, a TaKXKe MO3BOJIAET MPEUIOKUTh MPUCYTCTBYIOIIMM B 3aje
CyZIeOHOro 3acejaHus JIMLaM TOYKY 3pEHHs Ha COOBITHS, KOTOPbIE IPOU3OIILIH, IO IPYTHUM YIJIOM,
CO3JIaeT yCIIOBUS 1JIs1 BOSHUKHOBEHHS CIIOpa BO BpeMs CyZe0HOro mporecca.

IIpu 3TOM HEnpaBUIIBHO TOBOPUTH, YTO MPOLECCYyaTbHAs MO3ULMS 3AIIUTHI ABISETCSA TOJBKO
OTHOILICHUEM 3alllUTHUKA U €ro MOA3AIlIUTHOIO K OOBHHEHMIO, KOTOpOE ObUIO HPEIbSBICHO, K
IOPUIMYECKOI KBaTH(DUKAIIMK 1 HHBIM aHAJIOTHYHBIM oOCTOsITeNnbCcTBaM [3, c. 45].
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DT0 XapaKTepU3YeTCsl TEM, UTO 3aHSTAs 3AIIUTHUKOM H €ro TMOJ3alUTHBIM MpOoIecCyaTbHas
MO3ULIUS CYIIECTBEHHO BIIMSET Ha MpOlecCyalbHbIe JEUCTBHS U PELICHUs Cylla BO BpeMs CyAeOHOro
CIIEJICTBHUS, @ B OTJAEIbHBIX CIydasX IPAaKTHMUECKHU HUrpaeT peliarollee 3HaueHue. B uyacTHocTH,
MOCY/IUMBIN BIIpaBe HE MPUHUMATh yJacTHE B CyJIcOHOM CIIeICTBUM B mopsike 4. 4 cr. 247 YIIK P®.
OH MOXeT OBITh JIOTPOIIECH B JIIOOOH MOMEHT CyIeOHOrO CIIEICTBHS, HApyIlas 3apaHee yCTAHOBIICH-
HBIA TOPSIOK MCCIIEOBAHMS JTOKA3aTeNbCTB, MPU HAJIMYUU XOJATalCTBA CO CTOPOHBI OJHOTO M3
MOACYJIUMMBIX CYJ BIPaBe U3MEHUTH MOPSAI0K ux nomnpoca (4. 5 cr. 275 VIIK PO) u np.

Jlymaercsi, 4TO 3alIMTHUK, BBICKA3bIBasi OTHOIIEHUE K MPABOBBIM BOIIPOCAM BO BpeMsl Cy1eOHOrO
CJIEJICTBUS, JOJDKEH COINIACOBBIBATh CBOKO MO3ULIUIO C NOJACYAUMBbIM. HOo HEKOTOpbIE yueHble noJ1a-
raroT, YTO aJBOKaTa-3alllUTHUKA HEOOXOIMMO paccMaTpuBaTh KaK CAMOCTOATEIBHOTO Y4aCTHUKA
YrOJIOBHOTO IMPOIECCA, CBSI3aHHOTO HE MO3UIMEH MO0 BOJICH IMOA3AIIUTHOTO, a HWHTEpecamu
3aIUTHI MOCYAUMOTO, SIBISIOMIETOCS MOJTHOCTBIO CAMOCTOSITENIbHBIM MPU BBIOOpE MaTepHUaTbHBIX
U TIPOIECCYATTbHBIX MPABOBBIX HOPM, MOUICKAIIMX MPUMEHEHHUIO, TIPH CBOEH OICHKE KBaTH(DUKAIIH
JestHUS, TIPH BBIOOPE CPEIICTB U CIIOCOOOB 3aIUTHI, IOTOMY YTO OH CBOIO JIESITEIbHOCTh OCYILIECTBIISIET
Ha MPo(eCCHOHAIBHOM OCHOBE C YYCTOM IMPHHIIUIIOB 3aKOHHOCTH U HE3aBUCHMOCTH [6, c. 126].

CornacoBaHHas ¢ MOACYIUMBIM IpoOIlecCyallbHas MO3UIIKS 3aIIUTHUKA MPEACTABISET COOOM
OTHOIIIEHHE 3alIUTHUKA U €r0 MOA3AIIUTHOIO K OOBUHEHHIO, KOTOPOE OBLIO NMPEIBSIBICHO, K IOpHU-
JINYECKON KBaTM(PUKALUKN COJIETHHOTO, K OOCTOSITEIbCTBAM, MOJIEKAIIUM JOKA3bIBAHUIO TIO yrOJIOB-
HOMY JIeNTy, K MPOILECCYabHBIM JIEHCTBUSM CYJI, TPOTUBOIOJIOKHOW CTOPOHBI U MHBIX CYOBEKTOB
YrOJIOBHOTO CYIOIPOU3BOJICTBA U K MHBIM aHAJIOTUYHBIM MTPABOBBIM BompocaM. ClieyeT OTMETUTb,
YTO BBICTYIUIEHUE CTOPOHBI 3aLUTHI I1OCJIE€ CTOPOHBI OOBHUHEHMSI B YrOJOBHO — IPOLIECCYaIbHOM
JOKTPUHE MPU3HACTCS MPEUMYIIECTBOM 3alIUTHI. DTO 3aKIOYAETCS B TOM, UTO UMes yXKe MOJHYIO
nHGOPMALIMIO O TMO3WIHUU CTOPOHBI OOBMHEHHS, a TAaKKe MPHU OMpPEIeICHHOM OMNBITE aJBOKATa
MO3BOJISIET «IIPOCUMUTATHY» AalbHEHIINE IIard OOBUHUTENA. T0O eCTh aABOKAT MOXET MPaKTHYECKU
OJTHOMOMEHTHO IIOMEHSTh AITOPUTM CBOUX NATbHEHINUX JEHCTBUH, B YaCTHOCTU IO JIPYrOMY
chopMUpPOBAThH JAOMPOC MOACYAMMOrO HATOIKHYB €ro Ha mojady Toil nHdopmamnuu kotopas Oyner
HaubOosee A((eKTUBHA HCMIOJIb30BaHA CTOPOHOM 3aIIUTHl W HUBEIUPYET JCHCTBHUS CTOPOHBI
ooBuHeHus. Ho criemyer co3maTe YCIOBUS ISl TOTO, YTOOBI 3alIUTHUKHU IOJIb30BATUCH ITHUM
MIPEUMYIIECTBOM, IOTOMY YTO CTOPOHA 3aIlUThI B OTBET HA OOBUHEHHUE B HavyaJle Cy/1IeOHOTO CIIe/ICTBUSA
BBICKA3bIBAETCS TOJIBKO IMOCIIE TOTO, KaK Cy/IoM Oy/eT BBISICHEHO, UMEETCS JIU y CTOPOHBI 3aIIUTHI
JKeJTaHUe BBICTYIUTS [4, ¢. 16].

Takum 00pa3oM, aKTUBHOCTh 3alIUTHUKA B XO/I€ CYJE€OHOTO CIEICTBUS B pealu3aliiil CBOei
MIPOLIECCYaTIbHOM MO3ULMU MOKET MOMOYb €MY KAaueCTBEHHO BBIIOJHUTH CBOIO OOS3aHHOCTH 110
3aIUTe MPaB U 3aKOHHBIX MHTEPECOB MO3alIUTHOr0. HO 3TO BO3MOXKHO TOJIBKO B ciiydae obecrie-
YEeHMsI MPUHIUIA COCTA3ATEIbHOCTU CTOPOH Uepe3 MPEI0CTaBIECHUSI CTOPOHE 3alllUThl PaBHBIX MpaB
CO CTOpPOHON OOBUHEHHS Ha dTare CyAeOHOro CIeCTBUS
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ABTOPBI U UHBIE CYBBEKTbBI IIEPBOHAYAJIBHOT'O
ABTOPCKOI'O ITPABA

Creopuoe Buxmop Cepzeesuu

mazucmpaum,
Capamosckas 2ocy0apcmeennas puoudeckas akaoemus,
P®, 2. Capamos

Dacm Onvea Dedoposna

HAYYHbLI PYKOBOOUMETb, KAHO. I0PUO HAYK,
Capamogckas 20cy0apcmeeHHas 0puouieckas akaoemus,
P®, 2. Capamos

IOpuandeckast uTeparypa MpeacTaBIsSeT HaM MHOXECTBO ONMPEICICHHUNA MOHATHS CyOhEeKTa
aBTOPCKOTO MpaBa, KOTOPbIE PO3HITCS, HO, HECOMHEHHO, COIepKaT 00IIMe MPU3HAKH.

Mpi1 OyneT OTTaIKuBaThCs OT OMpeesieHHs TepMUHa 3a aBTopcTBOM npodeccopa A.IL. Cepreena,
KOTOPBIN XapaKTepU3yeTcsi CYOBEKT aBTOPCKOro TMpaBa, Kak JIHII, KOTOPbIE 00J1aIat0T CyOHEKTUBHBIMU
ABTOPCKMMHU MPaBaMU B OTHOIICHUH MPOU3BEACHHUS [2].

Kpowme Toro, cuntaeMm HEOOXOAUMBIM 3aTPOHYTH ONpE/IeIeHNEe IOHATHS CyObeKTa aBTOPCKOTO
paBa, cogeprkaierocst B FOpuandeckoil SHIMKIONENH, I7ie CyOBEKT aBTOPCKOTO MpaBa - CO3/aTelb
MIPOU3BE/ICHUS HAYKH, TUTEPATYPhl UM UCKYCCTBA, €r0 MPABONPEEMHUKH (HapuMep, HACIETHUKN)
WM JILA, 110 3aKOHY WJIH JJOTOBOPY MPUOOpETaoIIe UCKIYUTEIbHbIE aBTOPCKUE IIPaBa.

Hecomuenno, o6a tepmMuHa coaepkaT HEOOXOJMMbIE MPU3HAKH, MO3BOJSIONIUE BBIACIUTH
CyOBEKTOB aBTOPCKOTO TIpaBa B OTACIBHYIO KAaTETOPHIO, B CBOEH COBOKYITHOCTH OOpa3zyroT
TapMOHHYHOE OMpPEJIeIeHHEe, OTBEYAIOIIee COBPEMEHHBIM HYX/IaM U PeaIusM IOpUCTIPYICHIUU.

OTTankuBasch OT JaHHOW TEPMHHOJOTHH, HEOOXOIUMO OTMETHTh, UYTO KaXkJIas OTAeIbHas
KaTeropusi CyObeKTOB aBTOPCKOTO IMpaBa 00JIalaeT CBOMMH OCHOBAaHUSIMH BO3HUKHOBEHHS IpaBa
Ha KOHKPETHBIN O0BEKT, UTO MO CYTH SIBISETCS ONPEIEICHHBIMU IOPUANYECKUMU (DaKTaMH, TAKUMH
KaK HacJeJI0BaHKE, CO3/IaHUE MTPOU3BENICHUS U JIPYTHE.

ABTOp SIBIISIETCS KJTIOYEBBIM CYOBEKTOM aBTOPCKOTO IMpaBa, BeJb UMEHHO B Pe3ylbTaTe €ro
[IeJICHATIPABICHHON MHTEJUICKTYJIbHOU JESTEIHbHOCTH, COMPSDKEHHOW C KPOMOTIUBBIM TPYAOM
BO3HUKAET TBOPEHUE, MPOU3BeNeHHEe, Oylb OHO MY3bIKaJbHBIM XYA0KECTBEHHBIM, MHTETPaIbHON
CXEMOM WJIM UHBIM OOBEKTOM, KOTOPBIH 3aIUIIAETCSI aBTOPCKUM TTPABOM.

B cuity Takoro oco6eHHOTO MOJIOKEHHS OTHOCUTENHHO MPOU3BEACHHSI OHU U 00JIaJIal0T BCEMHU
MepBOHAYAILHBIMU TTPAaBaMU HAa CBOE TBOPECHHUE.

JlaHHOE TOJIOKEHUE 3aCTaBISET ClIENaTh BBIBOJ, YTO aBTOP €AMHOJIMYHO 00JIaaeT BEUIbIo U
HUKaKOW MHOM cyOBEKT He BIpaBe 00J1a/1aTh BElIbI0 O€3 coryiacusi aBTopa.

CTOUT OTMETUTH, YTO aBTOPOM IMPOU3BEACHUSI MOXKET ObITh aOCONIOTHO JTH000e (hU3HUecKoe
JIUII0, BHE 3aBUCUMOCTH OT BHJIA JCECITIOCOOHOCTH, MPUHAICKHOCTH K OIPEICIIEHHOMY TOCYIapCTRY,
pace, Bo3pacty im0 JIr00oMy HHOMY KpuTeputo. Kpome Toro, Hesb3s1 He BCHOMHHTE O TOM, YTO aBTOP
puoOpeTaeT BeCh CIEKTP MpaB Ha MPOU3BENEHUE, KaK TOJIBKO 3aMbICENl 00JIeKaeTCsl B OObEKTUBHYIO
000I109KY, KOTOpasi MO3BOJIUT BOCIIPUHUMATH €TO.

OnHako HE CTOUT AyMaTh, YTO HEAEECIOCOOHBIN aBTOP WM KOTOPBIA Miaame 14 net Oynxer
CaMOCTOATENIbHO pPaclopsbKaThCs CBOMMHM TIpaBa, 32 HHUX OTO OCYIIECTBISIIOT HX 3aKOHHbBIE
MIPEJICTaBUTENN — OTIEKYHBI, 100 poxutenu [1].

3aech Bcerja CTOUT MOMHUTB O MOJOKEHUsIX, coaepxkamuxcs B ¢T. 30 'K PO u cr. 26 ['K PO,
13 KOTOPBIX CJIEAYET, BO-MIEPBBIX, IPABO OCYIIECTBISATH CBOM aBTOPCKUE MPaBa MOMAAAET B CIIMCOK
HCKJIFOYCHHUH U3 O0OIIEro MojJ0KEeHHUsI 0 BO3PACTE, C KOTOPOTO TPaKJaHE MOTYT OCYIICCTBIISITH CBOU
mpaBa, T.K. Takasi BO3MOXKHOCTb MpeJI0CTaBIeHA JiuliaM Miaimie 18 ner, a umeHHo ¢ Bo3pacra 14 JeT;
BO BTOPBIX JIMIIA, Ybsl JIEECIIOCOOHOCTh OTPaHMYEHA 1O PEUICHUIO Cylla, B CUIYy MX aJIKOTOJLHOM,
HapKOTUYECKOMN UJIM UTPOBOM 3aBUCUMOCTH, COIIPSYKEHHOM C BOBIICYCHUEM CBOEU CEMbH B TSIKEIIOC
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MaTEpUaIbHOE MOJIOKEHNUE, MOTYT OCYIIECTBIISATH CBOM IIPaBa TOJIBKO C MTOJIyYEHHUS Ha 3TO COIVIacus
MTONECYUTEIICH.

Pe3oHHO BO3HUMKAET BOIPOC:

«Ecnmu ¢usnyeckue nuna Moryt ObITh CyOBEKTaMU aBTOPCKOIO IpaBa, TO MOTYT JH OBITh
CyObEKTaMH aBTOPCKOTO MpaBa IOPUANYECKHE JTULA?

W, crour oTMETUTb, YTO Ha JAHHBIA BOINPOC CYIIECTBYET aOCONIOTHO KOHKPETHBIM U
OJTHO3HAYHBII OTBET — HeT. Takoe NOJOXKEHHWE BEUIed OTTAJKUBACTCA OT CHEHU(PHUKH HHTENI-
JIEKTYaJbHOM IEATENIBHOCTH U FOPUINYECKOro JINIIA, Kak CyObeKTa Ipa)/IaHCKOro MpaBa.

OnHaKo HE CTOUT JyMaTh, YTO OPUIMYECKUE JIUIA HE MOTYT IPUOOPETaTh aBTOPCKHE IPaBa.

['1aBHBIM HHCTPYMEHTOM MOJYYEHHUS FOPUIUYECKUM JIMIIOM aBTOPCKUX IIPAB SIBJISETCS MIPABO-
IIPEEeMCTBO, OyIb OHO I10 JOTOBOPY MO0 3aKOHOAATEIILHOTO aKTa.

Ho B Takoii cuTyanuu, Kak 3To 4acTo ObIBAeT, CYyIIECTBYET UCKIIIOUCHUE.

Ha Teppuropun Poccuiickoit @eaepaiuu HHOCTPAHHOE IOPUIAYECKOE JIMLIO MOXKET SIBIATHCS
aBTOPOM, €CJIM 3aKOHOJATEIbCTBOM CTPaHbl, K KOTOPOW OTHOCHUTCS AAHHOE HOPHUAUYECKOE JHUILO,
IIPEyCMOTPEHA TaKasi BO3MOMXHOCTb.

I'oBOpst 0 CyOBEKTHOM COCTaBe HENb3sl HE BCIIOMHUTH O TaKOM IIPaBOBOM SIBIICHHHM Kak
COAaBTOPCTBO.

Taxoif mpaBOBOW PeKUM B OTHOIICHUU OOBEKTa aBTOPCKOTO MpaBa BO3HUKAET B CUTYallUsX,
KOI'JIa B €r0 CO3/IaHuU IPUHUMAJIM y4acTue /Ba U Oojee auua.

B Ttakoif cuTyanuu mpaBa Ha TMPOU3BEACHUE MPHUHAJJICKAT BCEM CyOBEKTaMm, Jlaxe eclu
CO3/IaHHO€ MMH NPOU3BEJICHUE HE SBISETCS ILEJIOCTHBIM U MOXKET OBITh MOJEJIIEHO Ha YacTH,
KOTOpBIE MOTYT OBITH 060CO0JIeHBI APYT OT Apyra [3].

HauOosnee spkum npuMepoM TaKOW CUTYallUH SIBJISETCS. COABTOPCTBO IPU HANMMCAHUU KHUTU
HAy4yHOT'O TOJIKA, T. K. KAKIYIO OTAEJIbHYIO IVIaBy MOKET HalucaTh OTAEIbHBIA CYObEKT, KOTOPBIH
obyajjaeT HeOOXOIMMBIMU 3HAHUSMU M HABBIKAMH, OJIHAKO BCE TaKue€ CyOBEKThl OyAyT CUMTATHCS
COaBTOPAaMH, HE3aBUCUMO OT 00BbEMa UX TEKCTa OTHOCUTENIBHO BCETO MPOU3BEICHMUS.

OnHAaKO CTOUT OTMETHUTD, YTO JAHHBIN IPUMEP CIOKEH C TOYKU 3pEHHUS [IPABOBOIO PETYINPO-
BaHUS, T.K. K&Kl OTIENbHBIA (parMEHT MOXKET OBbITh CAMOCTOSITENIbHBIM OOBEKTOM aBTOPCKOTO
npaBa.

Opnako He cTouT 3a0bIBaTh 00 OYEHb BaXKHOM IPHU3HAKE COABTOPCTBA, 4 IMEHHO MPOU3BEICHUE
JIOJKHO OBITH CO3/JaHO MPH TBOPYECKOM TPYJE ABYX M OoJjiee JHIL.

3/1ech CTOUT MOHUMAaTh, YTO pedb HE HJAET O COBMECTHOM IPOIIECCE CO3UAAaHUS YEro-Indo
KaueCTBEHHO HOBOT'O, p€4b MJIET O KOHKPETHOM PE3YJIbTaTe, KOTOPBIN MOJIy4atOT HECKOJIBKO JIFOIEN
pU 00bETUHEHUH CBOUX TBOPUECKUX YCUIIHM.

Benp HEBO3MOXHaA cHUTyalus, IpU KOTOPOW JIBa TBOPYECKUX 4YEJIOBEKA CO3MAAIOT OJUH
npeaMeT B abCOIIOTHO UACHTUYHOM MOPHIBE, MOTHBE M BCEM OCTAJILHOM.

Jlasxe co3gaHue My3bIKaIbHOTO IPOU3BECHNUS HEJb3S MTOIBECTH M0/ TAKOM MPUMED, BENb YICHBI
OJTHOH TpyNIbI B IIEPBYIO OYEpeIb HAIlEJIeHbl HA KOHKPETHBIN pe3yibTaT, KOTOPbI OyAeT ycTpauBaTh
KaKIYIO U3 CTOPOH.

He ctouT Taxxe 3a0bIBaTh, YTO COABTOPOM MOJKET OBITh TOJIBKO JIUIO, KOTOPOE BHOCHIIO BKJIA]]
B BUJIE TBOPYECKOIO TPY/a, HEb3sI IPU3HATh COABTOPOM JIULIO, KOTOPOE MPOCIIOHCUPOBATIO CO3aHUE
KaKoro-moo npou3BeieH s, 1100 0Ka3ao J000e HHOE HETBOPUYECKOE COIEHCTBHE.

Heo6xoauMo mOHMMATh, 4TO /s BO3HMKHOBEHHS COABTOPCTBA HEOOXOJMMO B3aWMHOE
BOJICU3BSIBIICHHE aBTOPOB HA COBMECTHYIO TBOPYECKYIO NESATEIbHOCTb, JAHHOE BOJIEU3bSIBICHUE
MOJKET OBITh BBIPAKEHO KaK YCTHO W MHUCbMEHHO, HO, HECOMHEHHO, MMCbMEHHAas Gopma sBIseTCs
0oJiee MpeAnoUYTUTEIHHON C FOPUINYECKON TOUKH 3PEHUS.

Crnenyer OTMETHTh, YTO TaKO€ COTJIAIICHHE MOXKET ObITh HalpaBlIeHO Ha JOpabOTKY yKe
CYIIECTBYIOILETO MPOU3BEACHNUS, OTPAHNYEHUEM SIBJISIETCS JIMIIb TO, YTO COBMECTHAsl TBOpPUYECKas
pabota momkHa OBITH JOOPOBONBHOM M HE JOJDKHA HApYIIATh aBTOPCKHX IpaB KOro-mudo u3
aBTOpOB [4].
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Panee ObUTIO 03BY4EHO, YTO COABTOPHI 0OJAIAIOT PAaBHBIMH TpaBaMy Ha TPOU3BEICHUE, U3 3TOTO
CIIEAYET, YTO UCIOIH30BAHNE TAKOTO 00bEKTA WHTEIUICKTYaIbHONH COOCTBEHHOCTH OCYIIECTBIISICTCS
COaBTOpaMu coo011a.

Kpome 3T0 Henb3st He OTMETHTB, YTO HH OJUH U3 COABTOPOB HE MOXKET OIPAaHHUYUTh HUCIOIb-
30BaHUC MMPOU3BCACHUA, 0€3 HaJIM4YKA Ha TO 3aKOHHBIX OCHOBAHUIA.

[Tpu BO3HUKHOBEHHH KOH(DIMKTA HA TAHHOW MOYBE IEJIeCO000pa3HO 00pamarbes B Cy/I.

3aK0HOM MPEAYCMOTPEHO JBa BHJIa COABTOPCTBA — pa3zieibHOe U HepazaenbHoe. [Ipu Hepas-
JeTbHOM COAaBTOPCTBE, IPOM3BEACHUE MPEICTABIAET COO0H eMHOE 1IeNI0e, BBIJCICHHE U3 KOTOPOTO
yacTel HEeBO3MOKHO.

Hamnpumep, ctuxorBopeHue.

[Ipu paznenbHOM COaBTOPCTBE KaXKasi 4aCTh UMEET CaMOCTOSATEIbHOE 3HAYCHHE.

Hanpumep, y4eOHHUK MO Tpa’kAaHCKOMY TIPaBy.

[IpakTHueckoe 3HaYeHUE TAHHOW KIACCH(UKAIUK 3aKIF0YaeTCs B TOM, YTO MPU Hepas3IelIbHOM
COABTOPCTBE OJIMH COABTOP HE MOXKET COXPAHHUTh 332 COOOW MPaBO €IUHOIMYHO PACHOPSHKATHCS
PE3yIbTaTOM CBOETO TBOPYECKOTO TPYAA, a MPU Pa3IebHOM MOXKHO HCIOJB30BaTh Pe3yJbTaT CBOEH
TBOPYECKOH JIEATEIILHOCTH B OTPHIBE OT OCTAIBHBIX YaCTeH MPOU3BEACHUSI.

O060061KB BbIIIECKa3aHHOE, MOKHO CIEIaTh HECKOJIBKO BHIBOIOB.

Bo-niepBbIX, aBTOpaMu MPOM3BEACHUSI MOTYT OBITh TOJNBKO (DPM3MUYECKUE JIMIA BHE 3aBUCHMOCTH
OT BUJIA 1I€eCIIOCOOHOCTH, BO3PACTa M MHBIX IPU3HAKOB.

Bo-BTOpBIX, MU COABTOPCTBE HEOOXOAMMO 3aKIFOYMTH MHCHMEHHOE COTJIAIICHUE, C TOMOIIBIO
KOTOpPOro OyAeT BO3MOXKHO 3aIlIUTUTh CBOM MpaBa U OMPEEeIUTh MOPSAIOK MMOJIb30BAHUS COBMECTHBIM
pe3yabTaTOM TBOPUYECKOTO TPY/Ia.
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MY3bIKA KAK CHEHIU®UYECKHUA OBBEKT ABTOPCKOTI'O IIPABA

Ckeopuyoe Buxmop Cepzeesuu

mazucmpaum,
Capamosckas 2ocyoapcmeenHas puoudeckas akaoemus,
P®, 2. Capamos

Dacm Onvea Dedoposna

HAYYHbBLI PYKOBOOUMETb, KAHO. I0PUO HAYK,
Capamosckas 20cy0apcmeeHHas I0pUOUYecKas aKaoemus,
P®, 2. Capamos

CoBpemennoe Poccuiickoe aBTOPCKOE MPaBO OCYIIECTBISET 3aIIUTY OOBEKTOB aBTOPCKOTO
IpaBa BHE 3aBUCUMOCTH OT HX 3HAUEHHS, CHOCO0A BBIPAXKEHUS WJIM JIIOOBIX HHBIX 3aKOHHBIX
xapakTepucTuk. [log Takoe MONOKEHHE TOMAJal0T a0CONIOTHO BCE OOBEKTHI aBTOPCKOTO IpaBa
Oyab TO MPOU3BEICHUE HAYKH, HHTETPaJIbHAS CXEMa WJIM MY3bIKaIbHOE IPOU3BEICHUE.

Ho 00beKTHBHO HY)XHO NMOHHMATh, YTO OOBEKT, HE MMEIOMMNA (PU3MYECKOTO BOIUIONMICHHS
OXpaHSATh U 3alIMIIATh HAMHOTO CJIOXKHEE, HEXKENIN 00BEKT, MMEIOIINI TaKOe BOTUIONICHHE.

HematepuanbHble Tpou3BeIeHUsI MOTYT OBITh 3a0BITHI ABTOPAMH I10 MPOIIECTBUU OOJIBIIOTO
KOJIMYECTBAa BPEMEHH, €CJIM OHU HE HCIOJIb30BATHUCH. J[pyroii ke CTOPOHOI CTaHOBUTCS MEPEHOC
TAaKOIro MPOMU3BEJCHUS HAa MAaT€pUAJIbHBII HOCUTENb, B CBSI3U C ATHUM IIPAaBOBOE PEryIMpOBaHHUE B
00JacT aBTOPCKOTO MpaBa J0JIroe BpeMs COBEPILICHCTBOBAIIOCH B HAIIPABICHUU OXPAHBI M 3AIIUTHI
MIPOU3BEICHUN, KOTOPbHIE OJIYYHJIA MaTepUaIbHOE BOILIONICHHE [2].

B cr1. 1259 'K PO conepxuTcs 1mojIoskeHUE, COTIIACHO KOTOPOMY OOBEKTOM OXPaHbl aBTOPCKOTO
IpaBa SBJIIOTCS IPOU3BEACHUS HAyKH, JUTEPATyphl U MCKYCCTBA HE3aBHCHUMO OT JOCTOUHCTB U
Ha3HAYEHUS MPOU3BENICHHS, @ TAKXKE OT CII0C00a €ro BEIPAKEHHUS.

Jlnia ysicHeHus! cyTH 00BEKTa aBTOPCKOTO MpaBa UMEET OTPOMHOE, €CJIM HE KIIFOYEBOE 3HAUEHHE
MOHSTHE MPOU3BEJCHUS. DTO CBSI3aHO C TEM, YTO CO3/IaHUE MTPOU3BENIECHNUS 110 CYTU CBOEH SBISETCS
TBOPUYECKHUM IIPOLECCOM, a €r0 pe3yibTaT HE BCETJa BO3MOXHO COMOCTABUTH C YK€ UMEIOIIUMUCS
TEPMUHAMH U ABIEHUSAMHU. 13 3TOTO MCXOMUT, UTO JUIs IeUHHULIMN TEPMHHA «IPOU3BEIECHHE» BO
MHOTOM OyJIeT OrpaHMYMBATh €r0 3HAUEHUE, CTaBs BO IJIaBy yIJia JIMIIb ONpPEEICHHbIE TPU3HAKH.
MOTYT BBIJIBUTATh HA MEPBBIH IJIaH JUIIb HEKOTOPbIE €r0 XapaKTePUCTUKH.

Bce at0 eme 6onbiie ycyryOmasiercs TeM, 4TO B HACTOSIIEe BpeMs He CYLIECTBYET 3aKOHOa-
TEJIbHO YCTaHOBJIEHHOT'O ONIPEAETICHUS MY3bIKaJIbHOTO MPOU3BEACHHUS.

JlaHHast TEpMUHOJIOTUS pa3paboTaHa JMIIb TEOPUEN aBTOPCKOTO MPaBa, YTO CO3JAET ONpeeIeH-
HBIE CII0)KHOCTH B IIPABOBOM OXpaHE MY3bIKAJIbHBIX TPOU3BEICHU.

C gem e 310 cBsizaHo? Bce noBosibHO mpocTo U 6aHanbHO. C pa3Butuem cetu MHTEpHET U
MOSIBJICHUEM JIOCTYTIA K MPOCTHIM CIIOc00aM KOMUPOBAHUS U paclpoOCTpaHEeHUs HH(OPMALIUK MY3bI-
KaJIbHbIE TMPOM3BEICHUS 3a4aCTyIO CTAHOBATCS OOIIECTBEHHBIM JIOCTOSHUEM 33JI0JITO JI0 U3bSBICHHS
TaKOro ’keJaHus aBTopoM. Ho, HECOMHEHHO, HY’)KHO TTOHUMATh, O KaKUX CIIOCO0axX HCIOJIb30BAHUS
MY3BIKQJTbHBIX TPOU3BEACHUI HIIET PEUb.

Crnoco60B UCTIONBb30BAHUS MY3bIKAIBHBIX MPOM3BEICHHI T0OBOJBHO MHOT'O, MBI 3aTPOHEM JIMIIIb
HaunOoJsee MOMyNApHbIE U3 HUX.

PuHTTOHBI -3TO Menoausi, BOCHPOM3BOAMMAS COTOBBIM TeJI€(POHOM, MPHU MOIYYECHUH UM
BXOJIAILIET0 3BOHKA WM cooOuieHusi. COOTBETCTBEHHO, KJIACCU(PHUIIMPOBATh PUHITOHBI MO XKaHpaM
MPAKTUYECKH HEBO3MOXKHO, TaK KaK OHU COOTBETCTBYIOT HOBBIM BESHHUSM B MY3BIKE U KYJIbTYpE.
OnHaKo MOXHO YIOMSIHYTh HEKOTOPBIE BU/IbI, TAKUE KaK: OJHOTOJIOCHIE, TOIU()OHUYIECKUE, TITUHHbIE
1 KOPOTKHE.

Peantonsl — 3T0 onudpoBaHHbIe (HOHOTPAMMBI C 3aMUCHI0 MY3BIKAJIbHBIX MPOU3BEICHUN
C TEKCTOM WJIM ()parMeHTHl TaKuX (POHOTpaMM.

Kax/iplif peaiaToH cofepKuT TpH OXpaHsIeMbIX 00bEKTa aBTOPCKOT'O MpaBa U CMEKHBIX MPaB: -
00BEKT aBTOPCKOTO IpaBa — MY3bIKaJIbHOE MPOU3BEICHUE C TEKCTOM (IIECHIO), KOTOPOE, B CBOIO
oyepesib, COCTOMT M3 MY3bIKM (BKJIIOYAs apaHKUPOBKY) M TeKcTa (MHOTJAa BKJIIOYAs MEPEBOM);:
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O00BEKT CMEXKHOTO MpaBa — MCIIOTHEHUE (TIEHUEe, UTPA Ha MY3BIKATGHBIX UHCTPYMEHTAX, IEKITaMaIlHs
U T. /1.);" 00BEKT CMEXHOro mpaBa — (oHorpammy [5].

K ToMy ke Hemnb3s 3a0bIBaTh O MPOU3BEICHUSX, MOJYYaeMBIX B pe3yibTaTre MepepadoTKH
MEPBOHAYAILHOTO TPOW3BEJCHHUS B HOBBIM BuA. K cmocobam Takoro poga Co3MAaHUST MOXKHO
OTHECTH: apaHKUPOBKA, PEMUKC, KITyOHAast BEPCHUS KOMIIO3HIIMH U APYTOE.

B Takoii cuTyanuu HEKOTOpbIC IPABOBEIBl COBETYIOT pa3padoTaTh €IMHOOOpPA3HBIN
PETUCTPAIMOHHBINA MOPSIOK, KOTOPHIH Oy/IeT 3aKifouaThCs BO BBEICHUHU MPUHIIUIIOB: YKPETUICHUS
WCKJTFOUUTEINILHBIX TpaB, IMyOJIMYHOCTH M OTKPBITOCTH. B Takoil cuTyanuum oOBEKTHI aBTOPCKOTO
mpaBa B 00s3aTEIBPHOM TOPSAKE JOJDKHBI OBITH 3apErHCTPUPOBAHBI, YTOOBI MMENACh peajbHas
BO3MOJKHOCTb JIOKa3aTh CBOM MCKJIIOYHUTEIIBHBIC TIPpaBa Ha Mpou3BecHue [3].

Kpome Toro HeoOXoIMMO OTMETHTH MOJOXKEHHUE, coaepxkamieecs B m. 3 cr. 1263 I'K PO,
COTJIACHO KOTOPOMY BO BpeMsl MyOJIMYHOTO WCIOJIHEHUS WIH COOOIIeHUs B 3(hup MO0 XKe 1o
KaOeIbHBIM CETSAM AayJAHOBH3yaJbHOTO MPOU3BEICHUS TOJIBKO KOMIIO3UTOP, KOTOPBIN SIBISETCS
aBTOPOM JaHHOTO MY3BIKQJIBHOTO TPOM3BEIICHHS COXpaHSICT 3a COOOW MPaBO Ha BO3HATPAXKICHUE
3a TaKOTO POa UCIIOJIb30BAHUS Ay TMOBU3YAILHOTO TIPOU3BEICHUS.

OcrasbHbIC aBTOPBI JIMIICHBI TAKOTO MPaBa.

MOKeT CIIOKUTCS BIICUATIICHHUE, YTO MIMPOKOE MCIIOIh30BAaHINE 00BEKTOB HHTEIUICKTYAIbHON
COOCTBEHHOCTH CIIOCOOCTBYET IMOIYJISIPU3AIMH ONPEICICHHBIX aBTOPOB M UMEET TOJBKO MOJI0KH-
TenbHBIe TociencTBus. OMHAKo B OOJIBITUHCTBE CBOEM TaKO€ HCIOJIb30BAHUE OCYIICCTBIISCTCS
Ha HE3aKOHHBIX OCHOBAHUSX, YTO MPHBOIMT K CO3JAHHIO KOHTPA(aKTHBIX KOMHH OPUTHHAIBLHOTO
MIPOM3BEICHUS U TIOCTICAYIOIICH UX peaTH3allHH.

U 31ech, HECOMHEHHO, Ha OJJHOM M3 JIMJMPYIOIIMX MECT HAXOJUTCS HE3aKOHHOE HCIIOJIb30BAHNE
MY3bIKQJIbHBIX TMPOW3BE/ICHHI, MyTEeM pa3MEIleHHss MX B ceTH VIHTEepHET, HCIOIb30BaHMH Ha
COTOBBIX YCTPOKMCTBaX W CETH COTOBOW CBsi3u. JlaHHOE SIBJICHHWE HAHOCUT OTPOMHBIN BpE
paBooOIafaTeNsiM, Belb OT HUX YXOIAT JIOXOJBI OT MX NPOW3BEICHHN, C 3TUX JOXOJIOB MOTJIH
OBITH yIJIaYeHBI HAJOTH, YTO MOTOJHIIO OBl OFO/KET TOCYAapCTBa, YTO CO3/1ACT JIOMOTHUTEIBHYIO
NPUYHMHY, JJIS CO3/IaHUSI MAaKCUMAJIbHO ONTHMAJIbHOTO MEXaHHW3Ma OXPaHbl M 3alIUTHl aBTOPCKHUX
MPaB Ha MY3bIKAJILHBIC TIPOU3BEICHUS U HE TOJBKO [4].

Pesromupyst Bce BbIIIe CKa3aHHOE, 1IEJIECO00Pa3HO CeNaTh HECKOIBKO BHIBOJIOB.

Bo-nepBbIX, HEOOXOIUMO CO3JaTh PEaTbHO PAOOTAIOMINN MEXaHW3M 3alIUTHI MPaB aBTOPOB
MY3bIKQJIbHBIX TPOU3BEICHHIA.

Bo-BTOpBIX, HEOOXOAMMO CO3[JaHME U YCTAHOBJIEHHME Ha 3aKOHOJATEIbHOM YpPOBHE YETKOTO
OTIpeJIeIIEHUS] MY3bIKJIbHOTO OTIPEIEIICHUSI.

B-TpeThux, HEOOXOIMMO yKECTOUNTh HaKa3aHHE 32 HE3aKOHHOE UCIIOJIb30BAHUE PE3yJIbTaTOB
MHTEIUIEKTYaJIbHONH COOCTBEHHOCTH, OCOOCHHO TaKUX YSA3BUMBIX, KaK MYy3bIKaJIbHBIC TPON3BEICHHUSI.
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Abstract. The article deals with such issues as: the importance of information for the modern
world and the legal system, the principles of legal regulation of relations in the field of information
and the classification of legal information.
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WNudopmanus asnsercs o0bekToM npasa. [Ipu 3ToM ee npaBoBoe peryinpoBaHHe MIPETEPIENO
HEKOTOpble M3MeHeHus. PaHee oHa OblIa OOBEKTOM TpakJaHCKOTO MpaBa, a B HACTOALIEEC BpeMs
NIPaBOBOE pETyJIHpOBaHHE HHPOPMAUMU M HH(POPMAIMOHHBIX OTHOIIEHHH OCYIIECTBIAETCS
npeumyiiectBeHHO DenepanbHpM 3ak0HOM 0T 27.07.2006 Ne 149-®3 "O6 urdpopmanuu, uHpopma-
[IMOHHBIX TEXHOJIOTHSX U 0 3anure uHpopmaimu" (1anee mo tekcty ®3 Ne 149).

3HAYUMOCTh HH(POPMALIUH TSI COBPEMEHHOTO MUPA U TIPABOBOI CUCTEMBI CIIOKHO MEPEOIIEHUTb.
Ona sBsIeTCS CPEACTBOM MTPABOBOM KOMMYHHUKAIIMHY, U 3HAYMMOCTh €€ pacTET COPa3MEPHO TOMY, UTO
B HacTosllllee BpeMsi UIEeT MIpolecc BceoOmied Hu(poBU3aLNM, CTAaHOBIECHUS HMH(GOPMAIMOHHOTO
001IIecTBa, YTO HEM3MEHHO BEJET K MPEIbSBICHUIO BBICOKUX TpeOOBAaHMH K MPaBOBOM MH(OpMaINH,
Ka4eCTBEHHOMY COCTABJICHUIO IOPUINYECKUX TEKCTOB [5].

B cdepe ropuanueckoil AeSITETbHOCTH TEPMHH «IIPaBOBas HHQOpMAIUsS» yHoTpediseTcs
J0CTaTO4HO 4acTo. OOBIYHO K HEH OTHOCAT NMPaBOBbIE aKThl, MaT€pHajbl 3aKOHONPOEKTOB, MHBIX
HOPMATHBHBIX NPAaBOBBIX AaKTOB, MH(QOPMALMUIO O TMOPSAIAKE M CTAAMSIX HX TNPHHATUS, Y4YeTe,
TOJIKOBaHUs U npod. KpoMme Toro, ormeuaercs, 4To K MpaBoBOM MH(GOPMALIUU CIIEAYET OTHOCUTD TaKKe
¥ MaTepuaibl O MPaBOBOM 00pa30BaHUM U pa3pabOTKe HayYHBIX KOHIICTIIINI pa3BUTHS MpaBa.
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OpHako B HEKOTOPBIX MCTOYHUKAX HCCIIENOBATENSIMU YKa3bIBa€TCsl TEPMUH «HOPMATHUBHO-
npaBoBas uHpopmauusay». [lonaraem, 4To B 1€JIOM JJaHHBIN TEPMUH SABJISIETCS CHHOHUMOM TE€PMHUHA
«TpaBoBasi HHOPMAIH», U MOXKET YHOTPeOJIIThCS Ha paBHBIX. Tak, B yueOHOH JIuTepaType yKa3zaHo,
YTO «I0J HOPMAaTHBHOH NpaBoBOH MH(popManMel NoApa3yMeBalOT BECb MAacCHB HOPMAaTHBHBIX
IIPAaBOBBIX aKTOB U TECHO CBSI3aHHBIX C HUMHU CIPAaBOYHbBIX, HOPMAaTUBHO-TEXHUYECKUX U HAYYHBIX
MaTE€pHAIOB, CO3IAOIIMXCS B PE3YJIbTATe MPABOTBOPUYECKOM, IIPABOIIPUMEHHUTENILHON U IIPABOOXPaHNU-
TENBHON JiesiTennbHOCTH. Takas uHpopMaIms co3/1aeTcs B MPOIecce MPaBOTBOPUECKON NESITENbHOCTH
U COJICPIKUTCSI B HOPMATHBHBIX IPABOBBIX akTax» [4].

Krnaccudukanus npaBoBoil nHGOpMAIMKU JOCTATOYHO pa3HOOOpasHa. Ee MOXKHO pa3ienuTh
10 HECKOJIbKUM KPUTEPUSM: B 3aBUCUMOCTU OT aBTOPCTBA MH(OPMALMs MOXKET ObITh O(HULINAIBHOM,
MHIMBUAYaJIbHO-TIPABOBOI M HEO(HIMAIbHON. B 3aBUCUMOCTH OT CBOEH poJH MpaBoBasi HH(pOpMAIHs
MOXKET OBITh OPUITHATBEHON 1 HEO(DUITHATBHOM.

[TpuHIMIBI IPABOBOTO PETYJIMPOBAHUSI OTHOLICHUH B chepe MHPOPMALUU MOXKHO CMEJIO
OTHECTHU K TpeOOBaHUAM, KOTOPbIE K IPaBOBOM MH(GOPMALIMU NPEABABIAIOTCA. Tak, UCXO/s U3 CMBICIIA
cr. 3 @3 Ne 94, mpaBoBas WHGOpPMaNHUs JOJDKHA OBITH PACIONOKEHA B OTKPBITOM JOCTYyIe, 0e3
KaKMX-JIMOO OrpaHMYEHHUH HCHOJIb30BAThCA CYObEKTaMU IpaBa, a BCE OTPAHUYEHUS B OTHOLICHUU
nHGOpPMAIMK OCYIIECTBIISIIOTCS Ha OCHOBAaHWM (eaepanbHOro 3akoHa. Bes mHpOpManus nomkHa
ObITH JOCTOBEPHOM [1].

OTHOCHUTEIBHO TOCTOBEPHOCTH MPABOBON MH(OPMAIMH XOTEIOCh OBl OTMETHUTH CIICAYIOIINE
BAXXHBIC ACIIEKTHI: BO-IIEPBBIX, POCCUNCKUM 3aKOHOJATEIEM HE ONPEICIICHO MOHITHE «IOCTOBEP-
HOCTH» U ee Kputepuu. OO0 3TOM HEOIHOKPATHO YKa3bIBaJOCh B MyOIMIMCTHYECKOW JIUTEpaType.
Bo-BTOpBIX, 0cOGEHHOCTH 000pOTa MHGOPMALMU B MH(GOPMAIIMOHHBIX IIPAaBOBBIX CUCTEMaxX: Ha y4yacT-
HUKOB MH(OPMAIIMOHHOTO B3aUMOJICHCTBUS MOXKET OBITH BO3JIOKEHA OOS3aHHOCTH O0OECICYHTH
JOCTOBEPHOCTh MH(OpMAlLUK, pa3MEIleHHOW B TakUX HMH(OPMAIMOHHBIX cUcTeMax. B naHHOM
cllydae 3aKOHOJATeNIeM, OYEBHIHO, HCIIONIb30BaHA HEKOPPEKTHAas (OPMYIHUPOBKA, IOCKOJBKY
«TIOCTABIIMKK HH(pOpMaIMM (TOCYAapCTBEHHBIE OpraHbl, OCYLIECTBIIAIONIME COOTBETCTBYIOIINE
MIOJIHOMOYHS) TMOJIy4aloT 0co0yr0 (hOpMy HMHIYJIBIE€HIMH: MOXHO MPEJCTaBUTh HEJOCTOBEPHYIO
WU HETIOJHY0 HH()OPMAIIHIO, JIUIIb KOHCTATUPOBAB 3TO 00CTOSTENLCTBOY [3].

B Poccun ocymiectisier padoty OdunnanbHblii HHTEpHET-IOPTaJl IPaBoBOM MHGpoOpMauu"
(http://www.pravo.gov.ru), rae B OTKPBITOM JUIsl BCEX JOCTYIIE PachoyiokeHa HH)OPMAIHs OTHOCH-
TEJIbHO pa3sMELIEHUs] TEKCTOB HOPMATUBHBIX MPABOBBIX aKTOB, MPOLETYPbl MPOXOMKIECHHS CIyIIaHUH
HOPMATHBHBIX aKTOB, U JIpyras nH(popMalus, Kacarolascs 3aKoHoaTeapHoro mpomecca. OgHako
Ha JIaHHOM pecypce He MyOJIMKYIOTCS CyJeOHbIe aKThl, KOTOPbIE OTHOCATCS K pe3yjibTaTaM IpaBo-
PUMEHUTEIBHON JAeATeNbHOCTU. Tak, OHM B JENepCOHU(PHUIMPOBAHHOM BHJE pa3MEIalOTCs Ha
ounManpHeIX nopTanax npasocyaus — B cucteme «['AC IlpaBocynue» uiam B MHBIX HH(pOpMa-
LIMOHHBIX UCTOUYHUKAX.

CnenyeT OTMETUTb, YTO OTHOCHUTEIBHO MYOJIMKAllMM HOPMATHUBHBIX MPABOBBIX AKTOB U HX
JOCTOBEPHOCTH Ha O(QUIMANBHBIX pecypcax CYLIECTBYeT CyneOHas MpakTHKa B YacTH NMPU3HAHUN
HEJeMCTBUTEIbHBIMU WM MPOTUBOPEYALIMMH UHBIM HOPMATHUBHBIM MPABOBBIM aKTaM IOJIOKEHUH
3akoHojaTenbeTBa. Tak, ['paxknanun [.A.B. obparuics B BepxoBusiit Cyn Poccuiickoit @eneparyu
C aJIMMHHCTPAaTUBHBIM HCKOBBIM 3asIBJICHHEM O MPU3HAHWM YAaCTHUYHO HEJAECWCTBYIOIIMM IyHKTa 3.1.12
ITopsnka CONb30BaHUS APXUBHBIX IOKYMEHTOB B ITOCYJIapCTBEHHBIX U MyHHMIIMIIAJIbHBIX apXHUBaxX
Poccniickoit @enepanyu, CChUIasCh HA TO, YTO OCIAPHUBAEMBIE MTOJIOKEHHUSI HOPMAaTUBHOIO MPABOBOIO
aKTa mpoTuBopeyar yacTu | crateu 24 u yact 1 crateu 26 denepanbHOro 3akoHa oT 22 OKTAOps
2004 . N 125-®3 "O6 apxuBHOM Jnene B Poccuiickoit @denepanun”, myHKTY 2 cTaThil 3, TOAMYHKTY 4
nyHkTa 4 crateu 8 degepanbHoro 3akoHa ot 27 wutong 2006 r. N 149-03 "O6 undpopmanuy,
MH(POPMAIIMOHHBIX TEXHOJIOTHSIX U 0 3ammre nHpopmanun”, myHkty 7 [lomoxenuss o MunucrepcTse
KynbTypbl Pocculickoii ®denepannu, yrBEep:KICHHOrO nocraHosieHueM IIpasurenscrBa Poccuiickoin
®enepanun oT 20 urons 2011 r. N 590, uckiroyaroT BO3MOKHOCTD U1 MOJIb30BaTENEH YNTATIBHBIX
3aJI0B UCIMOJIb30BATh MPHU paboTe ¢ apXUBHBIMHU JIeNIaMH U TOKYMEHTaMH COOCTBEHHbIE TEXHUYECKHE
CpeAcTBa Ul KONMPOBaHMs, Hapyllas MX IIpaBa CBOOOJHO UCKaTh, MosyyaTh MHPopmanuio. Ero
3asiBJICHHE OBbLIO yHoBIeTBOpeHO [2]. [Ipu 3TOM cOriacHO cpokam BCTYIUICHUS B CUITY pELICHHS CY/a,
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OHO BCTYIIA€T B CHIIY 110 UCTEYEHHUIO MECSIa, U B JAHHBIN MeCsLl OCIIapUBAaEMbIii HOPMATUBHBIN aKT
pa3MelieH B epBOHavaIbHOM peaakiuu. CienoBarenbHo, HHGopmanus OyeT CUMTaThCs HEJOCTO-
BepHOU. Kpome Toro, ucnoyiHeHne pelieHus cyia TakKe 3aHUMAaeT OIpPEICIICHHbIE CPOKH, B TEUCHUU
KOTOPBIX TEKCT aKTa HE MEepernyoIuKyeTcs.

Taxxke ciaemyeT ckazaTh, YTO K MPABOBOM MH(POPMAIIUU OTHOCST CBEICHHS, MEpelaBacMbIc
JUI[AMH, KOTOPBIM 3TO BMEHEHO B OO0S3aHHOCTb, B YIOJIHOMOYEHHBbIE OpraHbl. Bce cBeneHus,
nepenaBaeMble UMM Tak)Ke JOJDKHBI OTBEYaTh TPEOOBAHHMIO JOCTOBEPHOCTU. 3a MPEAOCTaBICHHE
HEJOCTOBEPHBIX CBEJCHHUI YCTaHOBJIEHA OTBETCTBEHHOCTb.

Kpome Toro, corimacHo 3aKOHOAATENbCTBY, OpPraHbl IOCYJAPCTBEHHOM BJIACTH W MECTHOTO
caMOyMpaBlieHUs, a TAKXKE CYJIbl TOJKHBI MyOIMKOBAaTh MH(POPMAIUIO B T. 4. IPABOBOT'O XapaKTepa.
[Tpu 3TOM, HampuMmep, nHGOpManHs, MyOoIUKyemMas CyJaMH, B 9aCTHOCTH, TEKCThI CYJCOHBIX aKTOB,
JOJKHBI OBITH OOE3MMYEHHBIMHM, U3 HHUX HCKJIIOYAIOTCS IEpCOHANIbHbIE IaHHbIE, B T.4. JaThI.
Bcnencreue 3Toro He Beera npeacTaBisieTcss BO3MOKHBIM YCTAHOBUTD JIAThl COBEPILICHUS, K IPUMEPY
MPECTYIUICHHUS, TIOCKOJIbKY OHA MCKJIIOYEHA, M, COOTBETCTBEHHO, MH(MOpMAIUs UCKAKACTCS, U yKE
HEJIb3sI TOBOPUTH O €€ JJOCTOBEPHOCTH.

Takum 00pa3om, MOABOIS UTOTH HCCIEAOBAHUS OCOOCHHOCTEN MPaBOBOM MHGOPMAIIUH CIIEIYeT
OTMETHUTh, YTO B HACTOsAIIEE BpeMs IMpaBoBas MHGOPMAIUS 3TO CTPEMUTEIHHO Pa3BUBAIOLIUNCS
UHCTUTYT poccuiickoro mpasa. Kak u mobas apyras undopmaius, npaBoBas HHGoOpMaIus pazMe-
IIaeTCSI B OTKPHITOM JOCTYIE C HEKOTOPHIMU OTPAaHUYCHHUSMH, YCTAHOBICHHBIMU (heneparbHbIM
3aKOoHOAATeNbCTBOM. [Ipu 3TOM cienyer OTMETUTh, YTO HH(pOPMAIH, KAcaloIascs HOPMAaTUBHBIX
MPaBOBBIX aKTOB M aKTOB MPaBONPUMEHEHUSI MyOJIUKYETCSl B Pa3HbIX UCTOUYHHUKAX, U TIPABOIPUME-
HUTENbHAs WHPOPMAIHS, T.€. TEKCThI PEIICHUN SBIISIOTCS 00€3MMYCHHBIMU, TOTJa Kak HOPMaTHBHBIE
MIPABOBBIE AKTHI HE TIOICKAT 00C3TMINBAHUIO.
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IMPOBJIEMbI PEAJIM3ALIMU TIPUHIUIIA TPE3YMIIINUA HEBUHOBHOCTHU
B YI'OJIOBHOM ITPOLECCE PK

Tumypsuee Myca Makwapunosuu

cmyoenm
Ynueepcumem «Typany,
Pecnyonuxa Kasaxcman, 2. Aimamoi

Anaeea I'yavnaz Typcynoena

HAyuHblll pYyKo8ooumew,

KaHO. 10puo. HayK, OoyeHm,
Ynueepcumem «Typany,
Pecnyonuxa Kazaxcman, 2. Aimamol

Bropas riaBa yromoBHo-niporeccyanbHoro kogekca Pecnyonmku Kazaxcran nocpsiiiieHa teme
3aJa4 U MPUHLIMIIOB YTOJOBHOIO Iporecca. [ [puHuuns! yroioBHOTO Mpouecca sIBISI0TCS OCHOBOIIOA-
TAOIIMMU UACSAMH, KOTOPBIE ONPENEIISIIOT IIOCTPOCHHUE YTOJIOBHOT'O IIPOLECCA B LIEJIOM M PEAIU3YHOTCS
Ha OCHOBE JIEMOKpaTU4YeCKUX Havail. Peanusanus npuHnunos rapantupyercs Koncrturyuuei PK.

OaHMM U3 IJIaBHBIX MPUHLUIIOB YrOJOBHOTO CYAOIPOU3BOJCTBA, HECOMHEHHO, SIBISETCS
MNPUHIMIT TPEe3yMIIUU HeBUHOBHOCTU. OrmpeneieHre NpUHLUIA 3aKperieHo Bo BceoOmieit
JeKJiapaluu mnpae yenoBeka 1946 rona, B u. 1, crateu 11, KOTOpas TJIaCUT, UTO «KaXKIBIM YEIIOBEK,
OOBHUHSIEMBIII B COBEpIICHUM MPECTYIUICHUS, UMEET MPaBO CUUTATHCS HEBUHOBHBIM JI0 TE€X IOP,
MOKa €ro BMHOBHOCTh HE OyJeT yCTAaHOBJICHA 3aKOHHBIM TOPSJIKOM IIYyTEM TJIACHOTO CYAEeOHOTO
pa3dupaTensCTBa, MPU KOTOPOM €My O00ECIEUMBAIOTCS BCE BO3MOXKHOCTH JUIsl 3alUThD» [2]. CBOE ke
oTpaxkeHue B KazaxcTaHCKOM 3aKOHOAATENBCTBE NaHHBIM NpuHOUN Hamen cr. 77 Koncrurynun
Pecniy6nuku Kazaxcran, a taroke B crarbe 19 VIIK PecyOmuku Kazaxcran. [IpuHuun npesymmnimu
HEBMHOBHOCTH JI0 HACTOAILEIO BPEMEHHM BCE €I1I€ TOJIKYETCS M UCIIOJIb3YETCsl HEOJJHO3HAYHO.

IIpoBens HEKOTOPBIN aHATIM3 ONPEAEIEHNS TOHATHI MPE3YMIILIMN HEBUHOBHOCTH U3 PA3IMYHbIX
HMCTOYHUKOB, MBI MOKEM 3aKJIIOUYUTh, YTO, HECMOTPS HA NEPBOHAYAIBHOE CXOJCTBO, CYILECTBYET
HEKOTOpasi pa3HMLA TOJIKOBaHMs JAHHOrO MoHATUA. Hampumep, B OJHUX ciydasx Hpe3yMILus
HEBHHOBHOCTHU PaclpOCTPaHSIETCs TOIbKO Ha OOBUHSAEMOTO, B IPYTHX XK€ ClIydasx Ha OOBUHSIEMOIO
1 nogo3pesaeMoro. CyIiecTBYIOT TaK)Ke ONPENEIEHHs], B KOTOPhIX IPUHLUII PaCIPOCTPAHAETCS Ha
0OBHMHSAEMOT0, II0JI03PEBAEMOI0 U MOJCYUMOT0, a HHOT/Ia U MPOCTO Ha Jr000e JUI0. MBI cuuTtaeM
1e71eco00pa3HbIM, YTOOBI MPUHIIMI MPE3YMIIIMKM HEBUHOBHOCTH OXBATBIBAJI KKAOE JIMIO, KaK 3TO U
TOJIKYETCS B HaIlleM OT€YECTBEHHOM 3aKOHOzaTenbcTBe. B cooTBercTBUM € "acThio 1 crateu 19 VIIK
PK, Kax1plii cuuTaeTCsl HEBUHOBHBIM, TIOKAa €70 BUHOBHOCTh B COBEPILEHUN YrOJIOBHOTO IIPABOHAPY-
meHus He Oynmer gokaszana B mpenycmorpeHHoM YIIK PK mopsiike m ycTtaHOBiIeHa BCTYNMUBIIAM
B 3aKOHHYIO CHJIy IIPUTOBOPOM Cy[a.

OcHoBHas ujes NPUHIMNIIA 3aKIYAETCS B TOM, YTO JIMIO CYUTAETCS HEBUHOBHBIM, IOKA €T0
BHHA B COBEPIIIEHHOM IPECTYIUICHUU He OYyeT J0Ka3aHa B MOPSJIKE, IPETYCMOTPEHHOM 3aKOHOM, U
YCTaHOBJIEHA BCTYINHBILIUM B 3aKOHHYIO CHIIY IPUTOBOPOM cyza. ITomrMo rimaBHOM uzeu, npe3yMImnus
HEBUHOBHOCTH TaK)Ke€ BKIJIIOYaeT ceOsi MpaBO KaXJIOro IpakJaHMHA JaBaTh JIIOObIE MOKa3aHUs,
a TaK»Ke IPaBO MOJIHOCTBIO OTKA3aThCA OT J1a4M TOKa3aHUW WM K€ OTBETOB HA OTAEJIbHBIE BOITPOCHI.

Kakoro jxe 3HaueHHME NAHHOIO NPHUHLUIIA B YrOJOBHOM cyaomnpousBoicTBe? IlombiTaemcs
JaTh OTBET Ha JAHHBIA BOIPOC, OCHOBBIBASICH HA TOJIOKEHUSAX MIPUHIIHIIA.

- Bo-mepBrIX, cama CyTh IPHUHIIMIIA HEPA3PHIBHO CBSI3aHA ¢ KOHCTUTYLHOHHBIMU IIPaBaMH
Ka)KJI0ro TpakJaHuHa cTpaHbl. [IpuHIUN NeHCTBYET B CUITy ME€XaHM3Ma JEMOKPAaTUYECKUX UIeH u
NOPSAAKOB. Belb HUKTO HE MOXKET OBITh OCYKAEH 110 HECTPABEIJIMBOCTH U KaXK/IbIi IMEET MPaBO 3allli-
1IaThCsl NP JIFOOBIX 00cTOsATENbCTBAX. OTCYTCTBUE JAHHOTO MPUHIHUIIA MTOBJICUYET HECOCTOSTEILHOCTD
BCEI'0 YTOJIOBHOTO MPOIIECCa B LIEJIOM, HAPYILLIUT MpaBa KaKIA0ro YeJIOBEKA.

- Bo-BTOpBIX, BEIMKA POJIb MPE3YMIIIIMM HEBUHOBHOCTH W IOJIOKEHUH, C HEH CBS3aHHBIX,
B JIOKa3bIBaHUM M 3alIUTe MpaB rpaxjaaH. IlomMumo 3TOro, mpe3ymmniusi HEBUHOBHOCTH TaKke
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B3aMIMOJICHCTBYET C MPUHIIUIIOM COCTS3aTeNIbHOCTH. B3anmooOycnaBnuBas Apyr apyra, MPUHIIAI
MPE3yMIIUA HEBUHOBHOCTH M MPHUHLMUI COCTSA3ATEIBHOCTH SBJISIIOTCS OCHOBOIOJIATAIOUIMMHM JIJIS
YT'OJIOBHOT'O IIPOIIECCA.

[Ipe3ymniiusi HEBUHOBHOCTH HWIPAeT BAXKHEUILYIO POJIb B JOKa3bIBAHUM W 3alUTE IIPaB.
N3 camux ee mpUHIMIIOB BHITEKAIOT MpaBUiia O JA0Ka3biBaHuU. Tak, cornacHo yactu 2 c1.19 VIIK PK,
HUKTO HE 00s53aH JI0Ka3bIBaTh CBOIO HEBHMHOBHOCTh. HeycTpaHWMbIE COMHEHHS B BHHOBHOCTH
M0JI03PEBAEMOT0, OOBHUHSAEMOTO, MOJICYIUMOTO TOJIKYIOTCS B HX TOJb3y. B mMOiabp3y 0OBHHSIEMOTO
JIOJDKHBI pa3peliatbCsi ¥ COMHEHUS, BO3HUKAIOIIME MPU MPUMEHEHUH YTOJIOBHOTO M YIOJIOBHO-
nporeccyansHoro 3akoHoBl. To ecTh, OOBMHAEMBIH HE HECET 00A3aTENLCTB 110 INPEICTABICHUIO
JI0KA3aTeNIbCTB B IMOJIb3y CBOCM HEBUHOBHOCTH. bpeMs jqoka3bIiBaHMsSI YrOJIOBHOW BHUHBI JIEKUT Ha
oOBHUHHUTENE. A caM OOBUHUTEILHBIN MPUTOBOP HE MOXKET OCHOBBIBATHCS HA TOM, YTO OOBHHSIEMBII
HE CMOT ONpPOBEPrHYTh OOBMHEHHME WJIM HE CMOTI JI0Ka3aTh CBOIO HEBMHOBHOCTh. B ciywae ecim
OOBHHSIEMBIN OTKa3aJICs JaBaTh IIOKa3aHHs, TO TaKOE JCHCTBHE TaK)KE HE MOXKET SBJISATHCS
JI0OKA3aTeJIbCTBOM €r0 BHUHBI, IOCKOJIBKY OTKa3 IOJI03PEBAEMOro OT Jaud IOKA3aHWS WU €ro
MOJIYaHHE€ HE HMEIOT IOPUIUYECKOro 3HAYCHUS W HE MOTYT pacCMaTpUBaTbCs B KauecTBE
ceugerenscTtBa ero BuHBL. CormacHo 4.4 crateu 19 VYIIK PK, nocpsimeHHONW mnpuHUuUIY
MPE3yMITIIMA  HEBHHOBHOCTH, OOBUHHUTEIBHBI TMPUTOBOP HE MOXET OBITh OCHOBaH Ha
MIPEIONIOKEHUSIX U JODKEH OBITh MOJATBEPKIEH JOCTATOYHON COBOKYITHOCTBIO JOIMYCTHMBIX WU
JIOCTOBEPHBIX  JOKAa3aTenbCTB.  JlOCTOBEPHOCTh  JOKA3aTeNbCTB —  OTO  COOTBETCTBUE
NEUCTBUTENFHOCTH (AKTUYECKUX JAHHBIX, TOJYYEHHBIX U3 MPEAYCMOTPEHHBIX 3aKOHOM
HMCTOYHHUKOB. B 3T0i1 CBsI3M, 3aKOHOAATENb MPEAYCMAaTPUBAET, KTO, OTKY/1a U KaKUM IyTEM MOKET
MOJIYYUTh JIOKA3aTeIbCTBA, HA OCHOBE KOTOPBIX YCTAHABIMBAIOTCS OOCTOSTENHCTBA Jejia. JTO
O03HA4YaeT, 4YTO €CJM JO0Ka3aTelbCTBA COOpaHbl C HAPYIICHHEM 3aKOHOJATEIbHBIX IPUHIIUIIOB
(Hampumep, ¢ MPUMEHEHUEM MBITKU, HACHIINA, YIrPo3, 00MaHa WX C UCTIOJIb30BaHUEM 3a0ITyKICHUS
JUIA, YYacCTBYIOUIETO B YIOJOBHOM IMPOIECCE), TO TaKHE OKa3aTelIbCTBA HE OYIyT HMETh
FOPUANYECKOU CUIIBL.

Kaxkoro BbI 5ke mocaeACTBUS HapyIIEHUS TAaHHOTO MTPUHIUTIA?

Hapymenne npuHnnmna npe3yMOIIMd HEBUHOBHOCTH BIIEUET 3a co00il BHIHECEHHME HEMpPaBO-
CYJTHOTO TMPUTOBOPA, MPUMEHEHHE HE3aKOHHOTO apecTa, OCYXICHHUE HEBHHOBHOTO U T.n. Kak mbl
MOEM 3aMETUTb, BCE ITH IMOCJEACTBUS HAPYIIAIOT TAK)KE MPUHIUIIBI 3aKOHHOCTH U HEMTPUKOCHO-
BEHHOCTH JINYHOCTH, TIPEAYCMOTPEHHBIE B 12 rl1aBe YrolIOBHO-TIPOIECCYAILHOTO Kojekca PecyOmmku
Kazaxctan. HecmoTps Ha BCIO BaXHOCTh MPHUHIIUINA TMPE3YMIIIMA HEBUHOBHOCTH B YTOJIOBHOM
CYJIOITPOU3BOICTBE U €€ B3aUMOCBSI3b C APYTMMH OCHOBOIIOJIATAOIIMMH IPUHITUIIAMH, HA TTPAKTUKE
94acTO BCTpeUaloTcs clydad, KOT/ia MPOUCXOAUT MpeHeOpekeHne OCHOBHBIMU WIECSMHU MPHUHIIUIIA.
[To HamemMy MHEHHUIO, OJIHA U3 TJIaBHBIX MPOOJIEMATUK peann3aliyl MPe3yMIIIMH HEBUHOBHOCTH —
9TO WTHOPUPOBAHUE camMoOi €€ CyTH O HEBHMHOBHOCTH JIMIIa TOKa €r0 BHHA B COBEPIICHHOM
npecTyruieHnu He Oynaer nokaszana. [IposiBisiercs ato nmocpenctsom CMU. BriBatot ciyuau, koraa,
MIPU COCTABJIEHUU HOBOCTEW O TOM WJIM MHOM YTOJIOBHOM JeJi€, >KYPHAJIMCTBI JIENAal0T HE COBCEM
KOPPEKTHBIE BHIBOJBI WM HEMPABUIHHO MPEMOAHOCIT MH(GOPMAIINIO, B PE3yIbTaTe Yero B TJia3ax
TOOPOTIOPSAIOYHBIX TPaXKIaH €IIle TOJHKO MOJA03PEBAEMBIA IO YTOJIOBHOMY Y YK€ CTaHOBUTCS
OCYXIEHHBIM.

CropoHa 0OBHMHEHHUS B HEKOTOPHIX MOMEHTaX TaK)Ke TMOJIAETCS MpeayOekaeHnto, 3a0bIBas
OCHOBHBIC YCTOW TPHUHIIMIIA, W3-32 YEro B MHUPE TaK YacTO BCTPEYAIOTCS CIIydau HapyIIeHUS
npuHiuna. B kauectBe mpuMepa MOKHO NMPUBECTH HEAABHUMN Cllydaid, mpou3oleamnii B Mekcuke,
B KOTOpPOM, MO 3akitoueHuto skcreptroB OOH, ObUTO BBISIBICHO HAapyIIEHHWE MPE3yMIIIUA HEBHU-
HoBHOCTH. Mekcukanka bpenaa Kpeseno Kpy3 nposena B MecTax mpeABapUTEIbHOTO 3aKIIOYEHUS
6onee 10 ner B oxxugaHuM IpuUroBopa cyaa. Pabodas rpynmna Ynpasnenuss BepxoBHoro komuccapa
no npasam yenoBeka OOH paccmotpena neno Kpys u BeisiBuia psin Hapyuenuil. [IpaButenbcTBo
MekcuKky MPUILIO K BBIBOMY, YTO KEHIUHY HY)KHO OTITYCTHTh M BO3MECTUTH yiiep0. bpemst mokasbi-
BaHUS JIGKUT HA CTOPOHE OOBHHEHHUS — 3TO MPABWIO TaK)Ke 3a4acTyr0 HapymiaeTcs. Buny momken
J0Ka3aTh OOBUHUTENH M, BBUAY ATOT0, OBIBAIOT ClTydau, KOT/la CTOPOHA OOBHHEHUS HAPYIIIaeT CBOU

! Vzono6no-npoyeccyanvuuiii kodexc Pecnybnuxu Kazaxcman om 4 uions 2014 200a Ne 231-V., cmamos 19, wacmes 3.
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MOJTHOMOYHS, (pabCUPHULIUPYsl JOKA3aTeNIbCTBA, 1a0bl OCYAUTH mojo3peBaeMmoro. IIpumepom Moker
CIIYXUTh citydaid, mpousomenmmii B 2016 romy. 25 despans 2016 rona B poKypaTy ¢ 3asBICHUEM
O TIPUBJICYCHUH K YTOJIOBHOM OTBETCTBEHHOCTH cOTpyaHukoB POBJI oOpatuics rpaxnanusa PK,
b€ nMsi B CMU He oroBapuBaercs. 1o cnoBam rpaxxnanusa, B 2013 rogy ero He3akOHHO ITPUBIIEKIH
K YroJIOBHOH oTBeTcTBeHHOCTH 110 yacTtu 1 ctateu 177 YK PK mno ¢akty MomeHHHYECTBa, KOTOPOTO
OH HE COBepIIa.

B xonme cnenctBus Oblla TpoBeneHa OSKCIEPTH3a, KOTOpas JOKa3aja Haludue B JeNe
danbcuuKanuy MOAMUCH B IMpoLeCCyallbHbIX NOoKyMeHTax. llocTpanaBiinee JIMIO MOATBEPAUIIO,
YTO POCHUCH B MPOLECCYATbHBIX JOKYMEHTaX IO Jely OBUIM MOJMHCAaHBl JAPYTHM JIUIIOM.
Pemennem Eckenbnunckoro parionHoro cyna corpyanuk POBJI 6bu1 ocykaeH no dakry danbcu-
(buKany 10Ka3aTeIbCTB B XOZE YTOJIOBHOTO CYAOIPOU3BOJICTBA JIUIIOM, TPOU3BOASAILINM JI0O3HAHNE
U mpuroBopeH K 1 roxy 6 mecsiam JUIIEHUs CBOOOJBI C JIHMIIEHHWEM IIpaBa 3aHUMATh JOJIKHOCTU
WIM 3aHUMAThCSl JEATENBHOCTBIO B TOCYNApPCTBEHHBIX OpraHax. Kak Mbl MOKeM 3aMeTUTh, B
JAHHOM cllydyae HapylIaloTCs HE TOJbKO MPUHIMIBI MPE3yMIIUH HEBUHOBHOCTH, HO M MPHUHIIMII
3aKoHHOCTH. Ha OCHOBaHMM NpPOBEJEHHOTO HAMU aHaIM3a O CTPYKTYpE MPUHIUNA MPE3yMILUU
HEBUHOBHOCTH, MBI MOXXEM CJieJlaTh BBIBOJ O TOM, YTO JAHHBIN NPHUHIMI SBISETCS OJHUM M3
BAXHEHIINX MHCTPYMEHTOB B MEXaHU3ME JIEMOKPATUYECKUX MPaB M CBOOOJ YEJIOBEKA U IPaXIaHUHA.
[TpuHIMI Tpe3yMIIIMU HEBUHOBHOCTU MMEET 3a COOOM JAOCTATOYHO OOIIMPHYIO UCTOPHIO CBOETO
¢dbopmupoBanus. B pa3znuyHbie nepuoabl BpEeMEHH MHOTHE YYCHBIC-TIPABOBEAbI U3Y4all OCHOBHBIC
uJeu TMPUHINNA, JaBAIM TOYHBIE OMpeleleHHs ero MoHATHs. Ha cerogHsmHuii neHb JaHHBIHA
MPUHIUI TaKXKe MIUPOKO M3ydaeTcs MpaBoBoi chepe. HecMoTpss Ha HEKOTOpHIE MPOTUBOpEUMS,
HEM3MEHHBIM OCTAaETCsl OrPOMHAs POJIb MPUHIUIIA B YTOJIOBHOM CYAOMPOU3BOJCTBE U B €r0 B3aUMO-
JEUCTBUN C IPYTMMH OCHOBOIIOJIAralolIMMK MIPUHIMIIAMU YTOJIOBHOTO mpouecca. [Ipencrasusercs
HE0OXOIUMBIM BCErJa CIeI0BaTh USSM MPUHIIUIA MPE3YyMIIIIUH HEBUHOBHOCTU M HE MOJaBaThCs
peIyOeKICHUSIM.
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«BO3BYKJAEHUE HEHABUCTH JINBO BPAXK/bI»
N «YHUWXKXEHHUE JOCTOUHCTBA YEJIOBEKA» B KOHTEKCTE CT. 282 YK P®

Tumoea Anuca Bukmopoena

mazucmpanm,
Jlenunepaockoeo cocyoapcmeennozo ynusepcumema umeru A.C. Ihywkuna,
P®, 2. Canxkm- [lemepbype

Bo30yxneHue dyBcTBa HEHABUCTH WJIM BPaXKbl, paBHO KaK M YHIKECHHE YEJIOBEUECKOTO
JOCTOMHCTBA W JIOCTOWHCTBA IIEJIOW TPYIIBI JIUI, BHIPAKAETCS B YCTHOW M MHUCBMEHHOU (opme,
a TaK)Ke TMOCPEJICTBOM CBEPIICHUS JIIOOBIX JEUCTBUH (DU3MYECKOTO TUIA. B 3TOM miaHe oreHka
BO3JICHCTBUI B KQUECTBE IPECTYIHBIX JESTHUM HE UMEET 3HAYMMOCTH. KpoMe Bcero npouero, He UMeeT
3HAYEHHUE COOTBETCTBUE PACHPOCTPAHSIEMBIX BBICKA3bIBAHUW M BBICKA3bIBAHUH JE€HCTBUTEIBLHOCTH,
HO BaXXHBIM YCJIOBHEM SIBJISIETCSI YCTaHOBKA TOro (hakTa, 4yTo I UJEH W B3TIIAIOB XapaKTepHA
oOmiasi HampaBJIEHHOCTb B OTHOIIEHWU BO30YKIEHUS UYYyBCTBA HEHABUCTU W/MIU BPaXAbl K
KOHKPETHON JIMYHOCTH.

B kauectBe BO30YX/I€HHS HEHABHCTH WU BPaXIbl CIEAyeT KBATU(HUIMPOBATH TAKKE Pacipo-
CTpaHEHUE 3JIOHAMEPEHHBIX CIYXOB M M3MBIIIJIECHUM, KOTOPBIMA B HACTOSIIEE BPEMSI MOJPBIBACTCS
JIOBEpHUE U YBAKEHUE K MPEICTABUTEISIM JIF000H APYyroil HAIMOHAILHOCTH UITU APYTOM COIUANIbHON
u/um ieMorpauyecKoi TPYIIbI, YTO BBI3BIBACT 1O OTHONICHHIO K HEW YYBCTBO BBIPAKCHHOM
HenpuszHU. [Ipu 3TOM, K JaHHOW KaTEropud B COBPEMEHHBIX peajusX MOXKHO OTHECTH TakKe U
nmo0bIe JICUCTBUS, KOTOpPBIE CBEPIIAIOTCA C YKa3aHHOM BBINIC LETBI0, a TAKXKE BBIPAKAIOTCS
MyOJIMYHBIMH BBICTYIUIGHUSMU M TPU3BIBAMH, BKIIOYash MPUMEHEHHE TIE€YaTHBIX WM JIFOOBIX
APYTUX CPEICTB MAacCOBOM nHpopmanuu [3].

B 3TOM nnaHe BHUMaHHME YIENSeTCS MU3TOTOBJICHHUIO U PACHPOCTPAHEHUIO TaKUX IPEIMETOB,
KaK JINCTOBKH, TUIAKaThl, JIO3YHTH, a TAK)K€ OpPTaHU3aIMI0 JII0JIei B COOpaHUSX W/WJIM MUTUHTAX, B
JEMOHCTPALUSIX C Y4€TOM aKTUBHOTO MX YydacTus. HecMoTps Ha OYEBHAHYIO, Ka3zaloch Obl,
JIOCKA3aHHOCTh BBICKA3bIBAEMBIX MIPUHITUIIOB, BAKHO YYUTHIBATh TOT (hAKT, YTO TaKWE MOHATHUS, KaK
«BO30YX/IEHUE HEHABUCTh WJIM BPAX]Ibl», PABHO KaK M «yHIKEHUE YEIOBEYECKOTO JOCTOMHCTBAY,
B COBPEMEHHBIX PEATUSIX SABJISIOTCS BIIOJHE PAaCIUIBIBYATBIMHU, HEAOCTATOYHO OMpPEACIEHHBIMU
C TOYKH 3pEHMS ACIEKTOB YIOJIOBHOIO Inpasa. [IpakTUKyromue CrenuaiucTbl OTMEYAOT HAIUYUE
npoOJyieM B TUIaHE OMpPEACNICHUS B JEUCTBHIX JUIA MPU3HAKOB COCTaBa MPECTYIUICHUSI COTJIACHO
cT. Ne 282 VK P®.

Bpaxna sBnsercss «OTHOLICHHWEM W JEWCTBUSMH, MPOHUKHYTHIMHA HENPHUSI3HBIO MM TaK
Ha3bIBAEMOW HEHABUCTHIO K JIMIY WJIM LEJIOW Tpymre July. Mcxoas U3 JaHHOrO ONpeacsIeHus,
«Bpaxaa» sIBISIETCA Oosiee yrnoTpeOIsieMol UCKITIOUUTEIHHO K TAKOMY TTOHSITHIO, KaK «OTHOIIICHUS,
a TEPMHUH «HEHABUCTb» CIEAYeT OMNPEACNATh C MO3UIHMH «UYBCTBa» («HUCHBITHIBATH YYBCTBO
HEHABHCTH).

Takum 00pa3oM, ecTh Takoe MOHATHE, KaK Bpaxk[a, MPEACTaBIsAionias coOOW OTHOIIECHUE
MMPOM3BOHBIX YYBCTBA HEHABUCTH, M B OTOM IUIAHE CJIEAYET OTMETUTHh TOT (PaKT, YTO UYBCTBOM
HEHABUCTH MOPOXKAAETCs BpakaeOHOe OTHOIIEHHE. TeM He MeHee, ¢ MPAKTUYECKON TOUKH 3peHUs
JIOCTaTOYHO YacTO BCTPEUYAETCS BMEHEHHWE OJHOBPEMEHHO IMApbl PAacCMATPUBAEMBIX MPHU3HAKOB,
MIPE/ICTABJICHHBIX HEHABUCTHIO U BPAXJI0H, YTO B OOIIMUX YepTax SBISETCS JOCTATOYHO aJeKBATHBIM
B YCIIOBHUSIX YK€ CYIIECTBYIOIIMX B HACTOSIIEE BpPEMsI PA3JIWYHBIX TMO3HUIMH B TEOPETHYECKHUX
acmekTax. Takue mapaMeTphbl HEPa3phIBHO CBSI3aHHBI C TAKUM OOIIIMM MOHSATHEM, KaK BO30YXKIEeHUE
HEHABUCTH W/WIW BPAXKIbI, HAPAAY C TOJHBIM WM YaCTUYHBIM YHIDKCHHEM YeJIOBEUECKOTO
JIOCTOMHCTBA.

CnenuanrcThl 9acTO BBICKA3BIBAIOT MHEHHE, U4TO B KOHTeKcTe cTaTbu Ne282 VK PD mon
MOHITHEM «HEHABUCTH)» 3a4acTyI0 BBICKA3bIBaeTCs oOIee MOHMMaHWE W TaK Ha3bIBa€MOTO
OOIIETICUXOJIOTHYECKOTO COCTOSHUS, a ONPEICIICHUEM «BPaXK/a» BRIPAXKACTCS HATUYUE Y TUIYHOCTH
WM 1IEJIOW TPYIIIBI JIUI TOTOBHOCTH K JICUCTBUSAM WM CaMU JCUCTBUS». TakuMm 00pa3oM, UCXOs
W3 YKa3aHHBIX BBIIIE (PAKTOPOB, HEHABHCTHIO MOXXHO OO03HAYNUTH HEKOE AIMOITMOHAIBHOE COCTOSIHUE
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JMYHOCTH, KOTOPOE BIIOJIHE MOXET IMOCIIOCOOCTBOBATh BO3HUKHOBEHHUIO BPaXJbl, BbIpakKaeMoOU
B MOBEJECHYECKUX acnekTax [2].

Crnenyer Takke OTMETHTh M TOT (PAaKT, 4TO B paMKax MPaBONPUMEHUTEILHOW MPAKTUKU
MIEPEYUCIICHHBIC MOHATUS HU KaKUM 00pa3oM He CIOCOOCTBYIOT pa3TpaHUYEHHUI0 U HE Pa3OouparoT
IIOHATHE, KaKUE€ UMEHHO JIEMCTBUS SIBISIOTCA BO30Y)KIAIOIIMMHU HEHABUCTb, & KAKUE — IPOBOLIUPYIO-
LIUMH [TOSIBJICHUE TaKOW BPaXbl.

Kak mpaBmiio, B mpuroBopax CyneOHBIX WHCTAaHLUN OTMEYACTCS COAEpIKaHUE CIICAYIOICH
(OPMYIIMPOBKU: «... COBEPIIWI ICHCTBUS, HAIIPaBJIEHHbIE HA BO30YK/I€HUE HEHABUCTH U BPAXKIIbD».
Takum moaxoz0M 00ycnaBIMBaeTCs BIOJHE ONMPAaBJAHHOE OTHOIIEHHE K TaKOMY (pakTy, Tak BO3zEH-
CTBHE OJIHUX M T€X K€ JIEHCTBUI Ha IICUXO0IMOILIMOHATILHOE COCTOSIHUE, C TOUKH 3PEHUS OO ACHUS
K KaKUM-JIHO0O JEHCTBUAM B IUIaHE 0COOEHHOCTEW KOHKPETHOW JTMYHOCTH.

Kpome Bcero npodyero, ykazaHHbIM OOCTOSITEIBCTBOM He OYZET B HACTOSIIIEE BPEMs OKa3bIBaThCA
U CYIIECTBEHHOT'O 3HA4YE€HHE, IOTOMY YTO B JIIOOOM ciydae paccMaTpHBaeMble BO3ACUCTBUS OyIyT
B 9TOM IUIaHE KBAJIM(UIIMPOBAHBI B COOTBETCTBUU C OJHOW M TOHM ke cTaThEil. Pasrpanmuenue
YKa3aHHBIX TOHATHHA CHOCOOHO OKa3aTh NPOAYKTHBHYIO IIOMOIIb B IPAaBONPUMEHHTEIBHBIX
acreKTax ¢ rpPaMOTHBIM U BIIOJIHE 0OOCHOBAaHHBIM BEIOOPOM HamboJjIee CpaBeNIMBOrO HaKa3aHUs B
pamKax yxKe O0O0O03HaueHHOW Ha 3aKOHOJATEIIbHOM YpOBHE caHKUUU. OCHOBHBIE MPU3HAKU
MIPEJICTAaBJICHBl CO3JaHHEM, a TaK)Ke MOJKPEIUICHHEM HEraTMBHOIO 00pas3a ¢ MEepeHOCOM CTPOro
OIpeeNEHHBIX U KpallHEe pe3KO HEraTMBHO OKpALICHHBIX XapaKTEPUCTUK C YTBEP)KICHUEM IIpH-
POIIHOTO MPEBOCXOACTBA Ha (hOHE MOOYXKIAECHUS K a0COIIOTHO JIFOOBIM MPOTUBOIPABHBIM JICHCTBUIM
U yTBEp:KJIEHUEM 00111el Bpax1e0HOCTH.

Crnenyer y4uThIBaTh U TOT (PAKT, YTO BCTPEUAIOTCS CUTYAIIUH, MIPH KOTOPBIX paccMaTpUBaeMble
B3IJISAbI U MJIEU JOBOJSATCS 1O NOHHMMAHUS C TOYKHM 3PEHHUsI OOIECTBEHHOIO CO3HAHMs B KpalHe
3aByaJlMpOBAaHHOW, HO TpPH 3TOM BIIOJIHE TMOHSATHOW oObIBarento (opme. BcenenctBue storo B
CYLIECTBYIOIIUX COBPEMEHHBIX PEAUAX 3a4acTyl0 BO3HUKAET NPEJCTABICHHUS, YTO HEraTUBHbIE
Takue MUJeu W/MiIu o0pasbl ABISIOTCS COOCTBEHHBIMU Jlake 0€3 HaJMuus Kakoro-au0o BHEIIHETo
BIUSAHUS [4].

B cyne6Hoil npakTHKe 10CTaTOYHO YaCTO HE YUUTHIBAJIOCH CaMOE TJIaBHOE — HAINIPaBJIEHHOCTb
NENCTBHM, TO €CTh X OCO3HAHHOCTD, a TaKXKe HAIW4YUE Y OOBUHSIEMOTrO JIMIA ONMCAHHBIX B CTAThe
nesed. B 3ToM miaHe Hy)KHO OIPEeNIeIUThCS C TeM, YTO HEHABUCTh — 3TO 00Illee OTBpallleHUe, HO B
KHU3HU KpaliHe CJI0KHO NepenaTh JaHHYI0 HH(OPMAILMIO OJTHUM €MHCTBEHHBIM CIIOBOCOYETAHHUEM.
Bonpoc B ToM, Kakue ObIBalOT CTENEHU OTPHUIATENILHBIX CBA3EH MEXAy Mapoil JiroJei wim gaxe
MEXy ONpeIeNIEHHBIM JIUIIOM U 00mecTBOM. HeHaBUCTD sIBiIsIETCS OJHOM M3 BBICHIMX CTEICHEH.
K ToMy ’xe HeHaBHCTh — 3TO Oouibliiee, YeM MPOCTO BEJEHME JHAJora, 3TO CTPOro OINpe/elEHHOe
JIEUCTBUE.

Camo co0oii, ceroJiHs CyIIeCTBYET 3aKpbITasi, JaTeHTHast popMa HEHABUCTH, NIPH MPOSBICHUN
KOTOpOM, Bparu HE BHUJAT, YTO OHM KOH(DIUKTYIOT MEXIy COO0OW, HO BCE K€ MPUUMHSIOT APYT
Apyry 00Jb W/WIK ONpenenéHHbI YpOH NPOTHBHUKY. Takum oOpa3oM, BpaxkJIa — 3TO B3aMMHas
HENpUsI3Hb, KOTOPasl MPOSIBIISIETCA HA JeJie, TO €CTh B BUJE KaKUX-TH00 NeHCTBUN KaXKIAOW U3 Bpaxk-
IYIOIUX CTOPOH, 3 HEHABUCTh — UHTEHCUBHOE, UTMTENIBHOE, OTPULIATENIEHO OKPAIIEHHOE 1ECTPYK-
THBHOE 4yBCTBO. VIM oTpaxaercs IMOJHOE HENpusATHE, OTBpAlllEHHE U BPaXKAEOHOCTb K OOBEKTY
HEHABUCTH, B KauyeCTBE KOTOPOTO MOXKET BBICTYIAThb YEJIOBEK, IPYIIA JIMI, HEOIyIIEBIEHHBIN
MIpeIMETY, SIBJICHUE.

MoTuB HEeHaBUCTH WU Bpaxabl B YK MCIOIB30BaH B HECKOJIBKUX KIIFOUEBBIX U JIOCTATOYHO
MOHATHBIX C TOYKU 3PEHUS OMpPENIETICHUs HCIOIb3yEMbIX TEPMUHOB 3HaYeHUsSIX. TeM He MeHee, B
COOTBETCTBUH C TMO3MIIKEH, BHICKa3bIBAEMONH MHOTHUMH CIIELUAINCTAMH 3aKOHOAATENBbHOU cdephl,
HEHABUCTh M Bpax/aa SBJSIOTCS CXOAHBIMH II0 CBOEMY 3HAUEHHUIO MOHATHSIMH, B CHILy Yero
YCTaHABIMBAaTh Pa3IN4Us MEXIY AAHHBIMU ONPEIECICHUSMU C NPAKTHYECKOH TOYKH 3pEHHs Ha
CErOJHAIIHUN J€Hb HE UMEET 3HAYCHUS.

B 3TOM 1u1aHe HY’)KHO YUHUTBHIBaTh TOT (DAKT, 4TO SKCTPEMHU3M SIBIISICTCS OJHOM U3 II100aTbHBIX
npo6uieM, KoTopas cTouT nepea Poccueil B mocnenHee BpeMs 0COOEHHO OCTPO.
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[To »3TOif MpUYMHE OYEHb BAXKHBIMU SIBIISIIOTCS BCE HEMPEPHIBHbIE U3MEHEHUSI U JOMOTHEHUS
B YTOJIOBHOE 3aKOHOJATENIbCTBO, TPYAHOCTH M HEAOCTATKU B IMPABOIPUMEHUTEIBHOM IMPAKTHKE,
AKTHBHBIC TUCKYCCHU B OTHOIICHUU MPOOJIEMATHKHM OTBETCTBEHHOCTH W HaKa3aHMS 3a MPECTYIUICHHUS,
KOTOpBIE COBEPIIAIOTCS MO yKa3aHHBIM MOTHBAaM, M BCS HEOIArompusTHAs CTATUCTUKA JaHHBIHA
npecTymieHuil. IMeHHO B 3TOM KOHTEKCTE pacCMaTPHUBAETCSl HAa CETOHSAIIHUN IeHb HEOOXOIUMOCTh
MPOBEJICHUSI HOBBIX UCCaea0Banmil [1].

AHanmu3upys CyJleOHYIO MPAKTUKY HACTOSIIET0 BPEMEHU MOXKHO MPUNUTH K BIOJIHE OYEBHIHOMY
BBIBOJly, YTO B CJIy4yasX HIPHUCYTCTBHUS TAKOM TEPMHUHOJOIMH, KAK «HEHABUCTb» U «BPAKIAN,
CyIneOHBIMH MHCTAHITHSMH TAK)KE HE PA3TPaHIUYMBAIOT JCUCTBHS, KOTOPBIMHU BO30YXK/IAaeTCsl HCHABUCTh
u Bpaxna. Ho B atom ciydae cornacHo crtathe Ne 282 VK PO BronHe MOXXHO aneiusiupoBaTh
TaKUMU MOHSATUSMU, KaK HEHABUCTh U BPAXK/IA.

CornacHo 3KCIEepTHOMY MHEHHUIO, BBICKa3bIBA€MOMY /[aBBIJOBBIM, «HEHABUCTB» U «BPAKAA»
B CYIIIECTBYIOIICH HA CETOIHSIIHAN JIEHb 3aKOHOIATEIbHOM cdepe MPOIMUCHIBAIOTCS Yepe3 3asiTyio
U AHAJIOTMYHBIM O0pa3oM OTpaXKalOTCsl M B CYIAEOHBIX MPUTOBOPAX, YTO OKa3bIBa€T JOBOJIBHO
CYLIECTBEHHOE BJIMSHUE HAa HAKa3aHHUE U JaJIbHEHIIYIO Cy/1b0Yy OCYXAEHHOIO JIULIA.

[Ipu 3TOM, MOXHO CYMTATh HEOCHOPUMBIM U TOT (aKT, YTO B 3HAYCHHH PYCCKOTO S3bIKA B
HACTOSIIIEEe BPEMs 10 BITOJIHE TTOHATHBIM U OOOCHOBAHHBIM MPUYMHAM PA3BOJSATCS ATH JIBa KIIFOUEBBIX
noHsaTHs. Takum 00pa3oM, MOXKHO PUHUMATh BO BHUMaHUE, YTO CYJI€OHBIMU MPUTOBOPAMH JOJKHA
JaBaThCS YETKAS W MMOHATHAS KBATU(HUKAIIUSA BCEX ACHCTBUI, HETIOCPEICTBEHHO KACAFOIIMXCS BPAXKIbI
Y HEHaBHCTH.
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AND FOREIGN COUNTRIES

Dolgan Ubushaev

Student,
Saratov State Law Academy,
Russia, Saratov

Tatiana lvanova

Scientific director,
Saratov State Law Academy,
Russia, Saratov

AHHOTaHI/Iﬂ. B cratbe HUCCIICAYHOTCA aKTYaJIbHbIC HpO6J'ICMBI, KOTOPBIC BO3HUKAOT IIPpHU OpraHu-
3al0llX BJICKTPOHHOT'O I'OJIOCOBAHUA B Poccun. OcoOblin AKICHT CACJIaH Ha BapHWaHTbl BOCIIOJIHCHUA
<<Hp06eJ’IOB», a TAKXXC CPABHCHUC U CIIOCOOBI YCOBCPHICHCTBOBAHUA OPraHU3allUU JJICKTPOHHOI'O
rojiocoBanus B Poccuu ¢ Apyrumu cTpaHaMmH.

Abstract. The article examines the current problems that arise in the organization of e-voting
in Russia. Special emphasis on the options for filling the gaps, as well as comparison and ways
to improve the organization of e-voting in Russia and other countries.

KmoueBble ciioBa: 3J'ICKTpOHHOC T'OJIOCOBAHHUEC, T'OJIOCOBAHUC B CCTU I/IHTCpHCT; ImpaBa I/136I/Ipa-
TeJIst; IPaBo BbIOODA.
Keywords: E-voting; vote on the Internet; voter right; right of choice.

B nacrosee Bpems, 6eccriopHo, IPOCISKUBACTCS pPa3BUTHE UHCTUTYTOB BHIOOPOB, O YEM B
CBOIO OY€pe/lb, CBUJIETENILCTBYET TEHICHIIMS MEPEX0/Ia MHOTUX CTpaH Ha AJIEKTPOHHOE I'OJIOCOBAHUE.
JlaHHas cucTeMa CTaHOBUTCS Bce Oosiee BOCTpeOOBaHHOM ¢ KaXK/IbIM THEM U CIIEAYET 3aMETUTh, YTO
yke BO 193 MHOTUX cTpaHax MOJYYHJIO IIMPOKOE PacHpOCTpaHEHUE B M30MpaTEeNbHOM MpaKTHKeE.
Takolt onbIT yxxe umeror crpanbl [lopryranusa, CIHA, Ucnanus, Unaus, Oununnunsl, bpasunus,
Hopgerus, Hunepnannel, Benecysna, BenukoOpuranus, Dcronus, [1Iselinapus, benbrus, Asctpanus,
SAnonns, Ascrpus. C 1989 roga takas cucreMa ykopeHunach B uanu, B nenom 90-€ rofsl mporuioro
CTOJIETHSI MOXKHO CYUTaThb TOYKOW OTCYETa HCCIEeOBaHMM B oOnactu ronocoBanus. Cremyer
OTMETHTH, YTO B CTpaHax EBpoIbI mog00HbIH BUJ] TOJIOCOBaHUS B OOJIBIIMHCTBE CBOEM HCIIONIB3YIOT
Ha MECTHOM YPOBHE, B KayecTBE aJIbTEPHATHBHOIO CIIOCO0a WIIM MPU JTOCPOYHOM TOJIOCOBAHMHU.
DJIEKTPOHHOE TOJOCOBAHKME HANLIO peanu3anuu B Poccun.
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HecoMHEHHO, HUYTO HE MOXKET OBITh JOCKOHAJIBHO M3YYEHO U paboTaTh 6€3 eMHOTrO MpoMaxa.
Tak ¢ xakuMu ke IpoOIeMaMu pa3BUTHUS JIEKTPOHHOTO FOJIO0COBAHUS IPUIIIIOCH CTOJIKHYThCS?

3aTpoHYB TEMY 3JIEKTPOHHOI'O T'OJIOCOBAHUS, CIEAYET MMOMYEPKHYTh, UTO CaM TEPMHH BIIEPBbIE
HOJIy4YMJI cBO€ pacnpocTpaHeHue B 1960-x rogax, korja Bo BceM MUpe ObLIO IPUMEHUMO T0JI0CO-
BaHUE NPU MOMOIIM OyMaxXHbIX OrojuieTeHel. YTo ke MMEeIOCh B BHUJY IOJ JAHHBIM MOHSITHEM?
ITox 3nEKTPOHHBIM T'OJIOCOBAHUEM CIIYKHJIO OIPENEICHHS BOJICU3bABIICHUS I'PaKIaH MOCPEICTBOM
AJIEKTPOHHBIX CPEJICTB, HOBAsl CUCTEMA I03BOJIsJIa UCII0JIb30BAaTh MEPCOHAIBHBIE KOMIIBIOTEPHI KaK
JUIS TIoJa4y, TaK U IS MOACYETOB rojiocoB. Huuro He crouT Ha mecte, Tak U ¢ 1980-x romos
HAYMHAIOTCS O0OCYXKICHHS O BO3MOXKHOCTH HCIOJIb30BaHUS MHTEepHETa U TeaeOHOB MPH rojoco-
BaHuM. Ho pa3Be MOXHO OBUIO HMCIIOJIB30BaTh JAHHBIE CPEJCTBA KOMMYHHMKAIMM Ha BCEOOLIMX
BbIOOpax u pedepenaymax? Ckopee HET, 4yeM Ja, a BCe MO MPUYHMHE CIab0H MH(POPMAITMOHHON
3alIMIIEHHOCTH. VIcronb30BaHME YCOBEPIIEHCTBOBAHHOIO BMJIAa IPOBEACHUS BBIOOPOB, a TaKXKe
0JICYETa TOJIOCOB, MTO3BOJIMIIO BBISIBUTH psfl podiieM. be3ycinoBHO, TocnocoOCTBOBAB UX pa3pelie-
HUIO, TIO3BOJIUT U B JJAJIbHEUILIEM COBEPILIEHCTBOBATHLCS, U PAa3BUBATHCS CUCTEME JTUCTAHLIMOHHOIO
AJIEKTPOHHOIO rosiocoBanus. [IpuHsAB BO BHUMaHHE, MHOTME HIOAHCHI U TOHKOCTH JAAHHOIO Jieja,
MHOT'ME€ COMHEHMsI Pa3BEIOTCS caMM COOOH, NMpH HCHOJb30BAHUM WHTEPHET-rojocoBaHus. Ecnu
MIPOAHATM3UPOBATH PsIII MPOOIIEM, KOTOPBIE TOJILKO MOTYT BOSHHKHYTH, UX MOXXHO CTPYIIIHPOBAThH
CIIEAYIOIINUM 00pazoMm:

e Texauueckue MpoOIEMBbI, KOTOPbIE MOTYT OBITH CBSI3aHBI C YPOBHEM 3aIlWTHl JAHHOU
CUCTEMBI, IPOTYKTUBHOCTbIO, a TAKXKE HAJIEAKHOCTBIO;

e ConualbHO-IICUXOJIOTUYECKUE, CTPEMIIEHHE JJOHECTU OCHOBHYIO 1I€JIb U CMBICII BHEIPEHHUS
10I00HOM CHUCTEMBI I'0JIOCOBAHHUS, 1aTh MOHATH OOLIECTBY, YTO HOBOBBEJIEHUIO MOXHO JI0BEPSTHh U
c(OopMHPOBATH IO3UTUBHOE OTHOILLIEHHE HAPOJIa K HEMY;

e HopMmaTuBHO-IIpaBOBbIE, KOTOPHIE 3aKJIIOYAIOTCS B 3alUTE UTOIOBBIX JaHHBIX, COOJIO-
JIEHUE TalHbl TOJOCOBAaHUS M OTCYTCTBHE MAaHMUIYJSLUNA IpPU MPOBEICHUM BCEW HPOLEAYpHI.
DOkoHOMHUYeckue. BHeapeHHe »HIIEKTPOHHOIO TOJIOCOBaHMSA TO3BOJIMT M30eXaTh 3aTpaT Ha
U3rOTOBJICHUE TE€X WM MHBIX M30MpaTeNbHBIX JOKYMEHTOB, HO B JaHHOM CIy4yae 4acTh 3aTpar
nepeKiaabBaeTCs Ha U30Mparess, KOTOPbIA JODKEH OIIaunBaTh COEMHEHHE ¢ MHTEPHETOM 3a CBOM
cuer. Takxke, cieyeT MOHUMAaTh, YTO caMa TEXHHUKA, C MOMOIIBIO KOTOPO OYyIeT MPOUCXOIUTh
IpoLeTypa TOJOCOBaHUS OTIAMYAETCS BHICOKOH CTOMMOCTBIO U B MEPBOE BPeMs NMOTpedyeT OONBIIOro
(buHaHCUpPOBaHUS.

Tak, B bpa3unuu cTOUMOCTh OAHOM MaIlIMHBI, HE CHA0KEHHOW CEHCOPHBIMU yCTpOICTBaMH,
cocrasiseT okoio 420 ngomnapos, Torna kak B AprenrnHe — 350 nostapos, uTo npuMepHoO B 10 pas
JIEIIEBJIE CEHCOPHBIX MAIllMH, MpUMEHseMbIX B psje mratoB CIIIA mimm HEeKOTOPBIX MYHUIIMIATBHBIX
o0pa3zoBaHMAX AHIIMU. MalvHbl, IpUMEHseMble Ha BHIOOpax B psijie MyHULUMNAIBHBIX 00pa30BaHUN
BenukoOpurtanuu, a Taxoke B ['omnanauu u 'epMaHuy, 3aKynaiuch y OJJHOTO M TOTO e IMPOU3BO-
auTens u cromtd npumepHo 2500 ¢pyHToB. OTHAKO UX CTOMMOCTb, @ TAK)Ke 3aTpaThl HA UX YCTAHOBKY
1 00ydeHue paObOTHUKOB M30MPATEILHOTO y4acTKa OKYIMArTCs mocie 4-5 pa3 ucnosib3oBanus [1].
[Ton TexHUYEeCKUMHU TpoOIeMaMu ClieAyeT NMPUHUMATh BCEBO3MOXKHbBIE MEPHI 3alllUThI, HAIPUMED,
OT HECaHKIIMOHWPOBAHHOTO BMEIIATENILCTBA B MPOIEIYPY IOJIOCOBaHMUs, 00€30MaCUTh BEChH MPOIIECC
OT BUPYCHBIX aTak. K colMaabHO-NICUXOJI0OTMYECKUM Mpo0iieMaM, Kak yke ObLI0O 03BY4YEHO paHee,
ClIeIyeT OTHECTH HeJoBepHe K HOBoOW cucteMe. [loBepue oOiiecTBa K 1Mo 100HBIM HOBOBBEICHUSIM
CIIeTyeT 3aBOEBBIBATh, BHENPSAS UX ¢ 0COOOH OCTOPOXKHOCTBIO, MOCTENEHHO. BaxkHO, 4TOOBI 00I1IECTBO
BCELEJIO MPUHSIIO JAHHYIO CHUCTEMY, a JIOOUTHCS 3TOTO MOXXHO IIyTEM €€ YCOBEpPUICHCTBOBAHUSA,
BO3MOXXHO, KakK MPHUHATH BO BHUMaHHE NPAKTHKY BEIACHMSI AIIEKTPOHHOTO TOJOCOBAaHUS B
[Beitiapuu. OHO mpencTaBiseT co00M MOTHOCTHIO ABTOMAaTHU3UPOBAHHYIO CUCTEMY, IOCPEICTBOM
CHelHaTM3UPOBaHHOIO caita. JIJis MOATBEp>KIAEHHSI CBOETO IMpaBa M30UpaTeNio ClelyeT BBECTH
YHUKaJIbHBIA UACHTU(PHUKAIIMOHHBII HOMEp, TOJIBKO MOCIE ATOr0, OH JAOMYCKAeTCs Ha CepBep, I/Ie U
MPOUCXOIUT TosiocoBanue. [locie mpuHATHS BBIOOPA, KaXa0My N30UpaTesto He0OX0aMMO B 00s3a-
TEJIBHOM IOpPsAJIKE BBECTH MHIMBUAYyalbHbI PIN-kon m manHbeix nacnopra. Hanpumep, uccnenys
CTaTUCTUKY JAHHBIX O MPUMEHEHUU HOBBIX CHCTEM, pPaccMOTpuM, rosiocopanue B 2007 rogy B
PecnyOonuke Kazaxcran Ha 1512 u3OuparenbHBIX y4yacTKax OBLJIO MPUMEHEHO 3JIEKTPOHHOE
rojocoBanue. M30uparenb MOT MPOrojocoBaTh OJHUM M3 JBYX CIIOCOOOB — 3JIEKTPOHHBIM WU
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TPaaUIMOHHBIM, C TIOMOIIbI0 OymaxkHoro OroyutereHs. U3 1,9 miH m3Oupareneil 3JIeKTPOHHBIMHU
cpenctBamMu BocmnoJsib3oBanuch 132181 uwemoek (7%). U3 atoro crmemyer caenaTh BBIBOJ, 4YTO
M30MPATEINIO MICUXOJIOTUYECKH HE MPOCTO OTCTYNUTH OT HNPUBBIYHBIX M MOHSATHBIX €My NEHCTBHUH,
a TaKk)Ke MOJTHOCTBIO JIOBEPUThCS HOBOBBeAeHUI03. K maHHOM rpymme npoGieM, MoKalyi, cleayer
OTHECTH U BO3PACTHBIE OCOOCHHOCTH IIPHU HCIOJIb30BAHUU YCOBEPILIEHCTBOBAHHOW cUCTEMBI [2].
ITpobnema «1udpoBOro pazpbiBa» UMEET TECHYIO CBSI3b C COLMAIBHO-IICUXOJIOTMYECKUMU ITPpobJIe-
MaMu, IO/l 3TUM CIIeAyeT [MOHUMaTh, YTO B COBPEMEHHOM OOILECTBE CYILECTBYET Pa3pbIB MEXAY
HauOosiee MHPOPMALMOHHO I'PAaMOTHBIMH CJIOSIMM HACEJIEHUS U JIMLAMHU, Y KOTOPBIX OTCYTCTBYET
HaBBIK pabOThl C MOJOOHBIMM CUCTEMAaMHM, YTO MPHUBEAET K OTCYTCTBHIO BO3MOYKHOCTH T'OJIOCOBAHUS.
Tak, Hanpumep, B DCTOHUU 3JEKTPOHHOE TojocoBanue nporoautcs ¢ 2005 roxa. Ilpu BBenenun
WHTEepHET - TOJIOCOBAaHMS YUYUTHIBAICA TOT (hakT, 4TO ceThio VHTepHeT moib3yercs Oonee
63% rpaxxman B Bo3pacte ot 25 10 40 netr. laTepHeT - rojocoBanue ObLIO ONMPOOOBAHO HA BBIOOpAX
B OpraH MECTHOI'O0 CaMOYIpaBJieHMs. «DJIEKTpOHHas sBKa» coctaBuwia noytu 10000 uzbupareneit
(Bcero 940 000). K HOpMAaTHBHO-TIPaBOBBIM TpOOIEMaM OTHOCSTCS OTCYTCTBHE HOPMATHBHOTO
peryaupoBaHus IpOLEeIypbl AUCTAHIIMOHHOTO JIEKTPOHHOIO TOJIOCOBAHMS, TPYJHOCTh UM HEBO3-
MO’KHOCTh OOecIedeHUs1 BCeoOIIero JOCTyIa K KaHajaaM JUIsi MHTEPHET-TOJIOCOBaHMS, B OT/IEIbHbIX
TEPPUTOPUSAX CIOKHOCTH KOHTPOJIS U HAOIIOAEHUS 32 TIPOIIECCOM CO CTOPOHBI OOIIECTBEHHOCTH [3].
ITonBons uror, HEOOXOAMMO MPHU3HATh, YTO JaHHbIE MPOOIEMbl OY1yT HAXOIUTh CBOE pa3pelIeHne
U BEpOsSITHEE BCEro MOJydaT MIMPOKOE paclpocTpaHeHHe. A M3 BCEX BO3MOXKHBIX CIIOCOOOB
JUCTAaHIIMOHHOTO rOJI0OCOBAaHUS HauOobLIMi noTeHuan umeHHo y urepuera [4].
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AHHOTaHI/IH. AKTyaJ'ILHOCTB TEMbI HCCIICAOBaAHUA 06YCJ'IOBJ'ICHa 3HAYUMOCTBIO BOIIPOCOB
[IPaBOBOTO PETYJIMPOBAHUS OTHOLIEHUN B c(epe OTBETCTBEHHOCTH 3a HapyIIEHHE BHEIIHETOPTOBBIX
KOHTPAKTOB. KauecTtBO TOCYAapCTBCHHOT'O PEryJIMpOBaAHUA OTHOILIEHUH B I[aHHofI ccbepe HaxXoauTcCsAa
B HpHMOﬁ 3aBUCUMOCTHU C Bq)(beKTHBHLIM 9KOHOMHYCCKHUM Pa3BUTUCM T'OCYyAapCTBa U ABJIACTCA
rapaHTHeil yBenuueHus o0bEéMa MEXIyHapOJHOM TOPIOBIHM, POCTa WHOCTPAHHBIX WHBECTHIIMI.
B xauectBe npeaMeTa HUCCICAOBAHUA BBICTYIIAIOT HOPMBI IIpaBad, IMPAKTHKAa HX IIPUMCHCHUSA U
Hay4yHbl€ KOHIENIUN I'OCYAapCTBEHHOTO PEryJIMpOBaHUS OTHOILIEHUH B cepe BHEIIHENW TOPTOBIIH.

Abstract. The Relevance of the research topic is due to the importance of issues of legal
regulation of relations in the field of liability for violation of foreign trade contracts. The quality of
state regulation of relations in this area is directly related to the effective economic development of
the state and is a guarantee of increasing the volume of international trade and growth of foreign
investment. The subject of research is the norms of law, the practice of their application and
scientific concepts of state regulation of relations in the field of foreign trade.

KiaroueBnle ciioBa: BHCIIHCTOPTOBBIC KOHTPAKTEI, MCXKAYHAPOAHAA KYIUIA-IIPOJaKa TOBApOB,
yOBITKH, OTBETCTBEHHOCTh, HEJOOPOCOBECTHOCTD.
Keywords: foreign trade contracts, international sale of goods, losses, liability, dishonesty.

Hepenko ydacTHUKM BHELIHETOPTOBBIX OTHOIIEHHWH JOMYCKAalOT HapylIeHUs 00s3aTeNIbCTB,
KOTOpBIE B3SUIH Ha ceOsl.

Takue cuTyanuu npeanosaraloT HaCTYIUIEHHE JJIi BUHOBHOM CTOPOHBI HEOJIarompUsTHBIX
IIPaBOBBIX ITOCIIECACTBUM.
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KonBenuuss OOH o pgoroBopax MeXIyHapOJHOM KyIIM-poAaxku ToBapoB (BeHckas
KOHBEHIMN) [1] ’KecTKo He peryiaMeHTUpYeT TO, KaKue UMEHHO CIIOCOOBI 3alllUThl JOKHBI IIpUMe-
HATBHCS IIPU HAPYLIEHUH BHEIIHETOPIOBBIX KOHTPAKTOB, HO OCTABJISIET 3TU BOIIPOCHI HA YCMOTPEHHE
HaIMOHAJILHOTO 3aKOHO/JATEIbCTBA M CTOPOH-YYACTHUKOB MOJOOHBIX OTHOLICHUH.

[lon BHENIHE3KOHOMHUYECKON AESITEIBbHOCTHIO IOHUMAETCS JESATEIIBHOCTh XO3SHCTBYIOIIUX
CyOBEKTOB, KOTOpast 0/ipa3yMeBaeT HaJIMuue MHOCTPAHHOTO 3J1eMeHTa. BHelHeToproBas 1esTeinb-
HOCTb — 3TO 4acCThb BHEIIHEAKOHOMMYECKOH JESITEIbHOCTH, HO IPU 3TOM HE BCEIJla BHEIIHEIKOHOMHU-
yecKast AeATeIbHOCTb OY/IET ABJIATHCS BHEIIHETOPTOBOM.

Heo6xoauMo MoJ4epKHYTh, YTO OTHOLIEHMS B c(epe BHEUIHEH TOProBJIM MPEACTaBIISIOT
cO0il YacTp MpenrnpUHUMATEIbCKIUX OTHOLICHWH, BHEIIHEAKOHOMHYECKHX OTHOIICHHUH, KOTOPHIE
CKJIQBIBAIOTCS B XOJA€ OCYLIECTBJICHUS TOPrOBOM IEATENBHOCTH M HMEIOT IPABOBYIO CBA3b C
IIPABONOPSIIKAMU JIBYX U 00Jiee CTpaH.

Kpurepusimu, 00yciiaBauBaroMMU IPUHAUIEKHOCTh OTHOLIEHUH K BHEIIIHEIKOHOMUUYECKUM,
BBICTYNAIOT: y4acTHE€ MHOCTPAHHOIO JIMLA U IEpecedeHHe ToBapaMu, paboTaMH WIM yCIyraMu
roCylapCTBEHHON I'PAaHUIIbl; HAIMOHAJIBHOCTh COBEPIIAIOIIMX CACIKY KOHTPAar€HTOB; HAXOKIEHHUE
KOMMEPUECKUX NPEIIPUIATUN CTOPOH B Pa3HbIX TOCYJapCTBAX.

Cornacuo cr. 15 'K P® mon yObITKaMu NOHUMAIOTCS peabHBIA ymepOd B UMYIIECTBE U
yIyIleHHas BbIr0a. Y OBITKM MOXKHO OXapaKTepU30BaTh KAK T€ OTPHULATENIbHBIE UMYIIECTBEHHbIE
IIOCJICACTBYS, KOTOpPHIE OJWH YYaCTHHK BHEIIHETOPIOBBIX OTHOLICHWM IIOHEC B pe3ynbTare
HEIIPABOMEPHOI'0 MOBEAECHUS JAPYroro ydyacTHUKa JaHHbIX OoTHoueHuH. C.C. 3aHKOBCKHUH yKa3bl-
BAeT, UYTO «TaKOE CIOBOCOYETAHUE, KaK «HEI0OPOCOBECTHBI YYAaCTHMK BHEIIHEIKOHOMMYECKOU
JEATEIBHOCTH» IIMPOKO IIPEICTaBICHO B IIOJ3aKOHHOM HOPMAaTMBHOM MaTepuaie, OT aKTOB
[IpaBurenscTBa PO 10 BegoMcTBeHHBIX akTOB. OHO, B CBOIO OY€pE/b, HOCUT OIICHOYHBIN XapaKTep
U HE KOHKpeTu3uposano» [9, c. 34].

B coorBerctBun co cr. 393 'K P® nomxHUK 00s3aH BO3MECTUTb KPEAUTOPY YOBITKH,
KOTOpbI€ MPUUMHEHBI HEUCIIOJTHEHUEM WIIM HEHA UIeKALIUM UCTIOTHEHHEM 00s13aTenbCcTBa. Tak, B3umast
C 3KCIEAUTOpa YOBITKH, COCTABIISIOIINE CTOMMOCTD YTPAYEHHOIO IPy3a B paMKax J0roBopa 00 opraHu-
3allMy TPAHCIIOPTHO-3KCIEANIIMOHHOTO 00CTyXK1BaHus, ¢y B opszake cratbu 801, cratbu 803 I'K PO
YCTaHOBUJI, YTO NMEPEBO3UMBII OTBETUMKOM CTAHOK, KOTOPBII MPUHAAJIEKUT UCTIY, ObLIT UCIIOPUYEH
13-3a NaJICHUs KOHTeMHepa ¢ mpulena Mnpyu nepeBo3ke aBTOMAIINHON, IPU 3TOM CTOMMOCTH I'py3a,
KOTOpBIM IOBPEINIIM, IOATBEP)KIEHA BHEIIHETOProBbIM KOHTpakToM. CoOrjmacHO JOroBopy
OTBETCTBEHHOCTb 32 COXPAHHOCTH I'Py3a MEpe]] KIIMEHTOM HECET IKCIIEAUTOP CO BPEMEHH €r0 NPUHATHS
Ha «OOpT» aBTOMAILIMHBI JJO MOMEHTA C/Ia4M B pa3Mepe CTOMMOCTH IPUHATOTrO K IIEpeBO3Ke rpysa [S5].

CropoHbl BlipaBe BRIOPATh OMpE/IeIEHHbBIE CPEICTBA TPABOBOM 3aIHTHI.

«OTBETCTBEHHOCTh NIPHU HEUCIIONIHEHUHU 00s13aTenbeTB, kKak oTMeuaeT E.E. Becenkosa, ycra-
HaBJIMBACTCS B COJCPKAHUU KOHTPAKTa yJYaCTHHKAMHU BHEITHETOProBOM caenku. Eciu mocnennue
HE YKa3aJM BHJ HAKA3aHUS JUJIS HApYIIUTENs, KOTOPbIM HapyIIWI YCIOBHH JOrOBOpa, U HE OTMEHWIN
JICMCTBHE COOTBETCTBYIONIMX KOJTU3MOHHBIX HOPM, MpaBuja 00 OTBETCTBEHHOCTH OIMPEAEISIOTCS
corimacHo um» [7, ¢. 59]. Yuactue Poccuu B mporiecce SJKOHOMHUYECKOW WHTETPAIlUH JOKHO OBITH
3aKpEIUICHO JEHCTBEHHBIM 3aKOHOIATEIHCTBOM, KOTOPOE PErVIAMEHTHPYET OTHOIICHHUS B cdepe
BHEILIHEW TOPTOBJIH.

Takum oOpa3oM, HapsAy ¢ JOOPOCOBECTHBIM HCIIONTHEHHUEM 0053aTEIbCTB, KOTOPHIEC BHITEKAIOT U3
JIOTOBOPAa MEXKIYHAPOIHOW KYIUIM-TIPOJaKW TOBApOB, BO3MOXKHO M WX HapymieHue. [Ipu stowm,
JaHHbIE HAPYIIEHHS] MOTYT MOBJI€Yb TPABOBBIE MOCIEACTBUSI.
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OCOBEHHOCTH HAIIPABJIEHUA 1OBPOBOJIBHOI'O NPEAJIOKEHUS
O ITPUOBPETEHUU BOJIEE 30 IIPOLHEHTOB AKIIUH
IIYBJIMYHOI'O OBIECTBA

HOnanoe Aumon Cepzeesuu

mazucmpaum,
@I'BOY BO «PI'VII» Cesepo-3anaouvui ¢hunuar,
P®, 2. Canxkm-Ilemepbype

CornacHo nyHKTy 1 crarbu 84.1 @3 «O0 akIMOHEPHBIX OOIIECTBAXY, JIUIO, KOTOPOE HAMEPEHO
MPUOOPECTH aKIMH ITyOIMYHOTO aKIIHOHEPHOTO OOIIECTBA, BBIIIE TIOPOrOBOr0 3HAYECHHUS, YKa3aHHOTO
B 3aKOHE, BIIPaBE HANPaBUTh B JAHHOE 0OIIECTBO TOOPOBOJIBHOE MPEATIOKEHHE.

AKuuoHep, 0o0JIaJaronfii CTPATErMYECKUM HMHTEPECOM [0 OTHOUICHHIO K aKIMOHEPHOMY
OO0IIECTBY, MOXKET HAIIPABUTh €r0 YYACTHUKAM JJOOPOBOJIHOE MPEUIOKEHNE O BBIKYIIC HMEIOIINXCS
y HuX akuui. J[oOpoBoibHOE MpeAsioKeHue SBIsieTcs MyOnuuHOM odepToil iHila, HaMmepeBaro-
merocst mpuodpectu cBbime 30% ot obmero odbema aknuii 0OIIECTBA, OCTAIIBHBIM BiaAC/IbIIaM
akuui. [1pu 5ToOM y4uTBHIBAIOTCS YK€ UMEIOLIUECs Y MOKYyMaTess [eHHbIe OyMaru, IpuHajiexalinue
KaK eMy JIMYHO, TaK 1 ero adpuinpoBaHHbIM Junam [1].

Omnpenensisi CyITHOCTb JOOPOBOJIBHOTO M 0053aTEIHLHOTO MPEAIoKeHUH, HE00X0IUMO BBIICIUTh
UX pa3nuuus ¥ cxoAcTBa. Ha mpakTuke «100pOBOIBHOCTHY MPEIUIOKEHHUS TOCTATOYHO OTHOCUTEIBHA.
J10GpOBOJIBHBIM MPEASIOKEHUE SIBISIETCS JIMIIL B CPABHEHUH C 0053aTeIbHBIM MpeIoKeHueM [2] .
[TpuHIMT CBOOOBI JOTOBOPA, KOTOPHIM TOJIB3YIOTCS BCE YIYACTHUKHU PHIHKA, 3aKJII0OYACTCS B COJIEP-
XKaHUK caMoil ohepThl, a TaK)Ke B Uel aJpec OHA HAIPABIIAETCS.

OnHako, TpU HAMpaBlIeHUH TOOPOBOJIBFHOTO TMPEAJIOKEHHUS MPUHIMII CBOOOIBI JTOTOBOpPA
Cy)KaeTcs, TaK KaK 3HaYUTeNIbHbIC YCIIOBHS YCTAaHOBJIEHBI HA OCHOBaHUU cTaTell denepanbHOro 3akoHa
«O0 aKITMOHEPHBIX OOIIECTBAX .

B TakoMm cnyuae, y yyaCTHHMKA PbIHKa BO3HUKAET BOMPOC O IeJIeCO00Pa3HOCTH HAIpaBICHUs
TaHHOTO JOOPOBOJIBHOTO MPEIIIOKECHHUS.

Paznuna Mexy 00s3aTeabHbIM U JOOPOBOJIBHBIM MPEUIOKEHUSIMH 3aKJII0YAETCs JIMIIb B CTE-
MeHH 00s13aTebHOCTH MU JOOPOBOJILHOCTH. BhlleykazaHHbIE MPEIIOKEHUs SABISIETCs MyOIMUHBIMU
oepramu, 1 3aKIIOYAIOT B ce0e eNUHYIO IENb — 3aIUTY IPaB aKIIHOHEPOB.

Crnenyst TaHHOMY 3aKJIFOYEHUIO, M JaIbHEHIN 0030p Kak JOOPOBOJIBLHOTO, TaK U 00s3aTeNb-
HOT'O TPeUI0KEHHUH, BO3HUKAET BBIBOJI O TOM, YTO MEX/1Y JaHHBIMHU IpOLeypaMH OOJIbILEe CXOACTBA,
yeM oTianuuil. JlaHHOE 3aKITI0YeHNEe BaKHO I TOHUMAHHS CYIIHOCTH JaHHBIX HHCTUTYTOB.

[Tynaxr 1 crareu 435 'K P® 3akpersier, uto odepToit mpu3HaeTcs aipeCOBAaHHOE OJHOMY HIIH
HECKOJIbKUM KOHKPETHBIM JIMIAM TNpeAJIOKEeHHEe, KOTOPOe JTOCTaTOYHO OINpPENeNIeHO M BbIpaXaeT
HaMepeHHe JINIA, CAETABIIEro MpeaiokKeHne, CYUTaTh ce0sl 3aKJIIOYUBIINM JIOTOBOP C aapecaToM,
KOTOPBIM OyJeT mpuHATO Tpemioxkenue. [lydbmuunas odepra JOMKHA COMEPKAaTh CYIIECTBEHHBIE
ycioBus 10oroBopa. JoOpoBosibHOE MpeAIoKeHHE SIBISETCs MyOIMyHON odepToil 0 MpuodpeTeHUN
aKIUii, 0IHAKO, B OTIMYHE OT 00s3aTEIBHOTO MPEATIOKEHU, Y OpepeHTa OTCYTCTBYET 00s13aHHOCTD
caenarthb 3Ty opepTy, MpeayCMOTPEHHAs 3aKOHOM, M HampaBjieHUe MyOaIudHoi odepThl 00yCIIOBIIeH
T MHUITMATUBOM U Bosier odepenTa [3].

WucTutyT npuoOpeTeHus KPYIMHBIX MaKeTOB aKIMi MCIOJIb3YyeT BCEIEeN0 caMO Ha3HAYeHHE
nyoanuHoil odepthl. 3akperuienue ['paxxkgaHckuM kojaekcoM P® uHctuTyTa myOiandHON odepTsl
(wacth 2 cratbu 437 'K P®), xoropas nuiieHa NMpU3HaKa aApeCHOCTH, TO €CTh HampaBiICHUS
MPE/UIOKEHUST KOHKPETHOMY JIUITY 3aKJIIOYUTh JOroBop. /laHHOe 3aKpersieHHe Ha3HadaeTcs s
o0ecrieyeHns: HHTEPECOB YYaCTHUKOB PBIHKA, B YAaCTHOCTU B TeX ClIydasx, Korja Takas odepra
OpPHEHTHUPOBaHA Ha OOJBIIOE KOJMYECTBO ITOTCHIMANBHBIX aKIENTaHTOB odepTsl. [IpuHATHE
oepThl He mpekpamaeT ee ACUCTBHE, a MpEANoyiaraeT ee CWIy Ha OIPEACICHHOE BpeMs,
obo3HaueHHoe B odepTe [4].

JloOpoBOJIbHOE TIpEJIOKEHUE ISl YJ4aCTHUKA pbIHKA Oosiee BhIroaHO. [Ipu 100poBOIIBHOM
MPeIJIOKEHUU UHBECTOP CBOOOIHO YCTaHABIIMBAET 1IEHY Ha MPHOOpEeTaeMble aKIMH, a TAKXE OIpe-
nensier ycioBus oriatel. [lomoxxenus crate 84.1 @3 «O06 akIMOHEPHBIX O0IIECTBAX» 3aKIIOYAIOT
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MUHHMaJIbHBIN Habop TpeGoBaHuil s nokymnatens. Kpome Toro, nogavya 106poBOIBHOTO MPEIO-
KEHUs He TpeOyeT NPUBIICUCHHUS OLEHIINKA, B CBSI3HM C YeM, OHA 3HAUUTEIILHO JICIIEBIIE HAllPABICHHS
00513aTEIILHOTO MPEIOKEHUS.

JloOpOBOJIbHOE MPEATIOKEHNUE BBIPAXKACTCS B TOM, YTO OHO MO3BOJISIET UHBECTOPY, KOTOPBIN
pELIT yBEJIMYUTD 00 KOPIOPAaTUBHOIO KOHTPOJIS B aKIIMOHEPHOM OOILECTBE OKa3bIBATh BIOCIIE/-
CTBUHM BJIMSIHUE HA JESTEIHLHOCTH OOIIECTBA.

B wactu 5 cratem 84.1 @3 06 AO ycraHOBIEH CHOCOO OIUIaThl MPUOOPETAEMBIX AKIUH.
B nanHoO¥ HOpMeE 3aKperuiseTcss 00s13aHHOCTD JIUIA, HAIIPABJISIFOIIETO 100pOBOJIbHOE MPEIIOKEHUE,
IPUIIOKHUTH OAHKOBCKYIO TapaHTHUIO JUIs YIUIAThl MPEKHUM BIIa/I€IbLIEM LIEHHBIX OymMar CTOMMOCTH
NPOJAHHBIX LEHHBIX OyMmMar B Cllydae HEUCIOJHEHHUs JIMLOM, HAlpaBHBIIUM JT0OPOBOJIBHOE
IpeUI0KeHNe, 0053aHHOCTH OIUIATUTh B CPOK IpUOOpeTaeMble LIeHHbIE OyMarH.

bankoBcKast rapaHTHsI, COMPOBOKAAIOIIAS MPEATI0KEHHE O TOTJIOMICHUH, - CYI'y0O OTeUeCTBEH-
HOe n300peTeHune, B 00IIeM HEU3BECTHOE B TAKOM MMIIEPATUBHOM BHJIE€ HU OJJTHOMY 3apyOeKHOMY
IIPaBOIOPSIIKY, /1€ HMOTJIOLICHUS YpPEryJaupoBaHbl 3aKoHoAaTenbHO [5]. YcTaHaBnuBasi IpaBuiia
0 OaHKOBCKOI rapaHTHH, pOCCUHCKUI 3aKOHOAATEIb JOCTUT HECKOJIBKHX LIEJIEH.

Bo-mepBbix, 0aHKOBCKast rapaHTHs oOecrednBaeT (HaKTUUECKOE HCIIOIHEHHE 00s3aTeIbCTB
MOKyHaTeaeM aKLUil, 4TO MOJ0KHUTEIbHO OTPaXKaeTCsl Ha PEryJIMPOBAHNUU NIPHUOOPETEHUsT KPYITHBIX
[IAKETOB AKLUH B LIEJIOM.

Bo-BTophIX, 6aHKOBCKast rapaHTus TpeOyeT KpyMHbIX (PMHAHCOBBIX BiIOXEHUH. [laHHbIE BIO-
KEHUS TIOKA3BIBAIOT PEalIbHYI0 3aWHTEPECOBAHHOCTh M BO3MOKHOCTh aKIIMOHEpa B MPHOOPETCHUHU
akiuil komnanuu. TakuMm oOpa3oMm, GAHKOBCKas IapaHTUsl HallpaBlieHa Ha 3allUTy OOILecTBa OT
HEZ00POCOBECTHBIX JICHCTBUIN MTpUOOpeTaTesi U 00eCIICUNBACT SIKOHOMUYIECKHAE HHTEPECHI IPOIABIIOB
LIEHHBIX Oymar.

Poccuiickuii 3ak0oHOAATENb YCTAaHOBHII OOJIBIION TIepeUeHb THIIOB, KATETOPHIA IEHHBIX OyMmar,
KOTOPbIE MOTYT IPUOOPETATHCS UM JOJKHBI OBITh IPUOOPETEHBI [TOCPEICTBOM HAIlpaBJICHUsS Kak
00s13aTeILHOTO, TaK U JOOPOBOJIBHOTO MPEAJIOKEHHUH.

JlaHHBIN epedeHb cofep kuTcs B myHkTe 1 ctatbu 84.1 3akoHa 06 AO:

1) OOBIKHOBEHHBIE AKIUU;

2) NpUBUJICTUPOBAHHBIE aKIIMH, UIMEIOIIIUE IIPaBO rojoca B COOTBETCTBUHU C MYHKTOM 5 cTaThu 32
®3 00 AO;

3) SMUCCHOHHBIE IIEHHbIE OyMaru, KOHBEPTUPYEMbIE B FOJIOCYIOIIUE aKIIMK OOIIEeCTBa.

Bo nanHbli epeyeHb BKIIOYEHBI TOJIBKO T€ aKI[UH, KOTOPbIE 00J1a/1al0T BO3MOXKHOCTh Toj10ca
Ha coOpaHuu akuroHepoB. C OHON CTOPOHBI, TaHHOE 3aKpPEIJICHUE 3aKOHOJIaTelIeM paccMaTpUBaeTCs
0J1aronpusATHO, HO, CO JIPYTOi, €ro MpakTU4ecKoe MPUMEHEHUEe POPMUPYET OTPOMHOE YUCIIO MTPOOIeEM
Y BONPOCOB. JlaHHBIE 3aKpeTIeHHs 3aKOHA MOTYT CTUMYJIMPOBATh KPYIHBIX aKIIHOHEPOB K HEBBITLIATE
JTUBUACHJIOB CO CIEIYIOIIUMHU LETSIMU:

A) BKJIIOYEHHME NMPUBUIIETUPOBAHHBIX aKLMil 0OILIecTBa B CHHMCOK IIEHHBIX Oymar, KOTOpbIE
MO>KHO MPUOOPECTH 10 T00POBOILHOMY MPEUIOKEHHIO MM TI0 HopMaM cTaTtbu 84.8 @3 06 AO;

b) «mpunyxaeHue» BIaAebIEB NPUBHICTHPOBAHHBIX AKIUN K MPOAaXe MPHHAICKALIIX
WM IIEHHBIX Oymar.

Craenyer OTMETUTH, YTO OIpEJeIEHHbIE aBTOPHl HEOJHO3HAUYHO MPUHUMAIOT 3aKPETICHHBINH
MHCTUTYT 100poBOJIbHOTO Tpeaoxkenus. B wactnoctu, JI.B. JlomakuH mojiBepraeT COMHEHUIO HEOO-
XOJIMMOCTH 3aKpPEIUICHUsI B 3aKOHOJATEIbCTBE 0COOOH MpoLeayphl J0OPOBOIBHOTO MPEATIOKEHHUS.
[Ipu 3TOM, OH OTMEUAET, UTO B IOPUIUIYECKON JIUTEpaType dTa mpobiema panee obcyxaanach [7].
Hanee /I.B. JlomakuH 3ajmaercs BONPOCOM: B CaMOM Jielle, Ye€M BO3MOXXHO apryMEHTHpPOBATb
COOJTIOICHUE JOMOIHUTENIBHBIX (OPMATbHOCTEN, CBA3aHHBIX C HAMEPEHUEM aKIOHepa MpHuoOpecTH
KPYIHBIA TMakeT akuui, mpeaycMoTpeHHBIX cT. 84.1 @3 06 AO, B ciyyae eciu 3aKOHOJATENb
MO3BOJISIET JJaHHOE MpHUoOpeTeHre U 00bIKHOBEHHOM Mopsaake? [§]

3HayeHrne BOZHUKHOBEHHUSI HOBAIIMU KaK JOOPOBOJIBHOE MPEUIOKEHHE COCTOUT B TOM, YTOOBI
IPUHYIUTh NOTEHIHMAIBHBIX MPHOOpeTaTeNnell KPYIHbIX MaKeTOB aKIMH MOKYNaTh JAaHHBIE aKIUU
OTKpbITO. [IpUHYIMB MOTEHIMATBHOTO IOKYIATENs HANpaBIATh JOOPOBOJBHOE MPEATIOKECHHE,
3aKOHOJATEb CTPEMUTCS MIPEJOCTaBUTh BO3ZMOKHOCTh MUHOPUTAPHBIM aKI[MOHEPaM OTCIIEKHUBATh
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MOSIBJIEHUE KPYITHBIX aKIIMOHEPOB, U3MEHEHUE CTPYKTYPhI aKIIMOHEPHOro KanuTaia. JlaHHoe moso-
YKEHUE NPU3BAHO FApPAHTUPOBATH 3AILUTY IIPAB U 3aKOHHBIX MHTEPECOB akIMoHEepoB. [lomumo storo,
JTAHHOE MPEJIOKCHNE PACIIUPSET TUANa30H BAPHAHTOB JICHCTBUN MHBECTOPOB MPHU MPUOOPETCHUN
HEOOJIBIINX MAKETOB aKIIH.

ApOutpakHas MpaKTUKa, CBS3aHHAS C HAIPABICHUEM JOOPOBOJIBLHOTO MPEIJIOKCHHUS, TAKKE
3acyxuBaeT BHUMaHUA. [1yHKT 2 cTarbu 84.1 ®enepanpHoro 3akoHa 00 AO comepKUT OnpeesieHHbIC
YCIIOBUSL IS JOOPOBOJIBHOTO TPEIJIOKECHUS. B MpaBONMPUMEHUTEILHON MPAKTHKE BO3HHUKACT
BOIIPOC: BO3MOXKHO JIM NMPU3HATH HEJIEHCTBUTEIBHBIM JOOPOBOJIBHOE MPEATIOKEHUE, €CIU OHO He
OTpa)kaeT BCEX HEOOXOJMMBIX YCIOBHM, MPEIYCMOTPSHHBIX 3aKOHOM. J[aHHBIN BOMPOC BO3HUKAET
yepes MpU3My 00s3aTeNIbCTB Ui aKIIMOHEPHOTO O0IECTBa, KOTOPbIE BO3HUKAIOT IMOCIE MOCTYII-
JIeHUs. JOOPOBOJIBHOTO, IPEyCMOTPEHHBIX cTaThell 84.6 @3 06 AO (B 4aCTHOCTH, IO YBEITHUCHUIO
YCTaBHOTO KaluTasa, MopsaaKy 0JOOpeHHs KPYIMHBIX CIIEIOK).

ApOuTpakHble CyJbl, UCXOAAT U3 TOTO, YTO IyOaruHas odepra B Buae 100OpPOBOIBHOTO P -
JIO’)KEHHUS O MPHOOPETCHUN aKIMA HE SABJISETCS cAeNKoM B cMbicie ctatbu 153 'K PD, B cBsi3u ¢ veM,
JT0OPOBOJIBHOE MPEUIOKEHUE HE MOXKET OBITh MPU3HAHO HEJACHUCTBUTEIHHBIM, HA OCHOBAHUM YETO
OTKa3bIBAIOT B YAOBJIETBOPEHUH HCKOBBIX TpeOOBaHMI O MPHU3HAHUU HEIEHCTBUTEIBHBIM J100pO-
BOJIBHOTO TIpeUIoKeHUs. B kaduecTBe mpumepa mMoxxkHO npusecTu [locranoBienne denepajibHOTO
apoutpaxknoro cyaa 3anaaHo-Cubupckoro okpyra ot 26 utons 2008 r. Ne ®04-3311/2008(5712-
A45-11) [9].
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MPUOBPETEHUE KPYITHBIX TAKETOB AKIIUH B 3APYBEXKHBIX CTPAHAX

HOnanoeé Aumon Cepzeesuu
mazucmpanm,

@I'bOY BO «PI'VIly Cesepo-3anaousiii puruan,
P®, 2. Canxkm-Ilemepbype

B oredectBeHHOU nuTeparype ormedaercs [1], 4TO BBIIENAIOTCA JIBA OCHOBHBIX PEXHUMAa
MPUOOPETEHUsI KPYIMHBIX MMAKETOB aKIUKA B MHPOBOW MPAKTHKE: €BPONCHCKUH, KOTOPBIM TaKkKe
HA3bIBAIOT OPHUTAHCKUM, M aMepuKaHCKHil. B ocHOBe poccuiickoil mpouenypbl MyOIMYHBIX
MOTJIONICHUH JISKUT MMEHHO OpPUTAHCKUN peXHuM (MOJENb), KOTOPBIM MONYyYWJ OTPAKCHHE B
Tpunanmaroit gupextuse EC ot 21 anpens 2004 1. 2004/25EC (nanee — qupextusa EC) [2].

Mmuorue ctpanbl EBporneiickoro Coro3a BKIHOUWI [JUPEKTUBY O MOTJIOMIEHUSIX B CBOE HAIIUO-
HaJIbHOE 3aKOHOJIaTeIbCTBO. I'0BOPS O TEHACHIMSAX W HANPABICHUU PAa3BUTHUS PErYIUPOBAHUS MIPO-
1ecca MOrJoMEeHUN (MPUOOPETEHHsI KOHTPOJIS) B €BPOINEHCKUX CTpaHaX MOKHO, BBIICIHUTH JIBE
0coOeHHOCTH. B mepByro ouepeb, HAIIMOHAIBHOE 3aKOHOAATEIHCTBO JOMOIHSAETCS COOTBETCTBYIO-
[IUMH TOJIOXKCHUSAMHU JIMPEKTHBBI, YTO HAMPAMYIO PEryaupyercs nojoxkeHusmu ctatbu 3.2 (b).
Opnako, mpuHUMAas BO BHUMaHHWE MUPOBOW (DPMHAHCOBBIM KPU3UC, a TAKKE COBPEMEHHBIE peainu U
riiobanpHbIe TpoOsIeMbl B Buie manaemMun COVID-19, rocynapctBamMu EBpoIibl yeTaHABIMBAIOTCS
ocoOble TMpaBWia, KOTOphIE HE HMMEIOT cBoero Hayana B JlupextuBe. B menom, Heobxoaumo
TOBOPUTH O MAaKCUMAaJIbHOW MpOpabOTaHHOCTH U PEryJIUPOBaHUS MPOIEcca MOTJIONICHUS B CTpaHax
EBporeiickoro Coro3a, pbIHOK C/IEIOK MO MPHOOPETEHUIO KOHTPOJIS SBJISIETCS OJJHUM U3 KPYITHEHIINX
B MUpE TI0 €r0 aKTUBHOCTHU U BEJTUYMHE.

B nmonoxenusix Jlupextusbl EC 2004/25 3a10xeHbI ClIeyIOIINE OCHOBHBIC ITPaBUJIA:

® TIPaBUIIO 0053aTEIBHOTO MPEIOKEHHUS;

® T[IPaBUJIO HEBMEMIATEJILCTBA CO CTOPOHBI COBETA IUPEKTOPOB MOTJIOMAEMON KOMITAHUH;

® TIPaBUJIO BBITECHEHHSI MUHOPUTAPHUEB;

® T[IPaBUJIO, TO3BOJISIONIEE MUHOPUTAPHSIM TpeOOBaTh BBIKYI HMX JOJIM KOHTPOJIUPYEMBIM
aKLHOHEPOM.

® TIPaBHJIO BO3MOXXHOCTHU PACKPBITHS HHPOPMAIIHH.

JlaHHBIE TIOJNIOKEHMsSI TaKXKE COCTABISIOT OCHOBY PETYIHMPOBAHUS MPHUOOPETEHUS KPYIHBIX
nakeToB akiuii B Poccuiickoit denepanuu. Ha ocHOBaHMHU 3TOTO OOCTOSITENILCTBA HEOOXOIUMO
YTBEPXKJIaTh, YTO POCCUUCKOE 3aKOHOAATENIbCTBO CIEAYET E€BPOINEHUCKOM MOJEIN PEeryIupOBaHUS
MpUOOpETEHUsI KPYITHBIX MTAKETOB aKIUH.

EBpormeiickyto (OpuTaHCKYI0) MOJEIb, O KOTOPOW TOBOPHIJIOCH BBIIIE, TAaKXKE HA3BIBAIOT
OputaHckoil. [laHHOE 00CTOSTENHCTBO 00YCIOBIEHO TEM, UTO U3HAYAJIBbHO HHCTUTYT IPUOOpETEHUS
KpPYIHOTO TaKeTa MPUHATO CUUTATh TEXHUKOW, CO3aHHON B OpUTaHCKOM mpaBe. TepMmuH, 0003Ha-
YAOIIHMIA TOT PSKUM U HMCIONIB3yeMbIii B OpuTaHckoM mpaBe «takeover bid», mokHO mepeBecTn Kak
«TIOTTIOIEHHE TTyTEM MPHOOPETEHNUS aKI[il HA OCHOBAaHUY paHee HAMPaBJICHHOTO MPEIOKEeHUs [3].

Cson mipaBun «Koneke Cutu o nornomenusx» (The City Code on Takeovers) [4] sBasiercs
MEPBOUCTOYHUKOM [IJIsl CO3/IaHUsl OpPUTAHCKOW MOJENH PEryIUpOBaHUs MPUOOPETEHUS KPYITHBIX
nakeToB akiuii. Maummmaropom paspadbotkn Komekca CuTe 0 TOTIIONIEHUSIX BBICTYNHIIT baHk AHrmu,
COCTaBJeH OH OBbUI CHEeNHATbHBIM OpPraHOM, B KOTOPBIA BOILIM MPEACTABUTENH ACCOIMALNN
Jlonnmonckoii (hoHmOBOM Oupku, JIOHTIOHCKUX KIUPHHTOBBIX O0AHKOB ACCOIMAIIUN SMUCCHOHHBIX
JIOMOB W JIpyTUX opranm3aiuii. Brepseie onyonukoBan nanueiii Kogexc 0bu1 B 1968 romy. Hopmer
BhIIIEyTOMAHYTOTO Konmekca He wWMenu Cuibl 3aKOHA, OJHAKO OOJIBIIMHCTBO KOMIAHUI
BenukoOpuTaHun TpUIEPKUBATNCH M TPUIEPKUBAIOTCS €r0 TOJOKEHUHM, KOTJa BO3HUKAET
MOTJIONICHNE KOMITAHUH, COOTBETCTBYIOIIEH KPUTEpUsIM, ycTaHOBIeHHBIM B Kogekce. Heobxoaumo
OTMETUTh, YTO €Ile [0 TMOSBICHHUS KaKUX-TMOO (QOpMaIbHBIX NpPaBUJI YYAaCTHUKH pPBIHKA B
BenukoOpuTaHuu pyKOBOJICTBOBAIKCH ONPENEICHHBIX CTAHIAPTOB U MpaBuII moBeaeHus. Hampumep,
B IPAKTUKE IMOJIOKUTEIBHBIM MOMEHTOM CYUTAJIOCh TO, YTO IOCJE MOJIYYEHUS KOHTPOIUPYEMBIX
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aKUud, AaoUX MpuoOpeTaTesb Jenajd OCTajJbHBIM aKI[MOHEpaMm, B TOM YHUCJIE MUHOPUTAPHBIM,
MIPEIJIOKEHUS Ha TEX YK€ CaMbIX YCIOBUSX.

Pexxum nmornomenust kommnanuii B Coequnennbix Illtatax Amepuku nosiBuicst B 1968 rony.
B cuny Bcrynmun ®@enepanbhbiii 3akon Ywmibsamca (Williams Act), KOTOpbIii BHEC W3MECHECHUS B
3akoH o donaoBoii oupxe 1934 roxa [5]. I[Ipuobperenue kpynubeix nmakeroB akiuii B CIIIA ocy-
IIECTBIISICTCS MIOCPEACTBOM HAIIPABIICHHSI OTKPBITOTO TeHAepHOTro npeainoxenus (tender offers).

[Ipunsatue nganHOoro 3akoHa OBUIO BBI3BAHO BHE3AMHOW BOJHOW MOTJIOMIEHUM KOMITAaHUM
(takeovers) B 60-x romax, KOTOpbIC 3aCTalld BPACIIOX YIPABISIOIINX, OCTABUIM MEpea HE0O0X0-
JUMOCTBIO IPUHUMATD PEIICHUS aKLIHOHEPOB, K KOTOPBIM OHU OBLIIM HE TOTOBBI.

K TeHIepHbIM MpeIoKEeHUSIM MPEIBSIBISIIOTCS CIIEAYIOIINE OCHOBHbBIE TPEOOBAHUS:

e mpaBwio o dyumei nene (best price rule). CoriacHo JaHHOMY TPaBHIIY MPHOOPETATENb
00513aH TPEAJIOKUTh BCEM aKLIMOHEPAM KOMIIAHWU CaMyI0 BBICOKYIO LIEHY, KOTOPYIO OH 3aIljaThi
KOMY-JIHOO U3 HUX;

e mpaBmwio 0 Bcex aepxkarensx (all-holders rule). [lanHOe mpaBUiIO TPEIIMCHIBAET PAaBHOE
OTHOIIIEHHE KO BCEM aKI[MOHEpaM, U3 KOTOPOTO BBITEKAET OOS3aHHOCTH HAMPABUTH IMPEITI0KEHUS
BCEM JIepKaTelsiM aKIIUi;

® TEHAEPHOE IMPEANIOKEHUE MAODKHO OBITh B CHUJIE B TEUYEHHE YCTAHOBJIEHHOIO CpOKa,
C HEOOXOAMMOCTBIO IPOAJICHUS B CIIy4ae U3MEHEHHUS €ro yCIOBHIA;

® TIPaBO aKlMOHepa 00 OT3bIBE aKIENTa B JIF000E BpeMsl.

BaxxHo OTMETHTb, YTO OCHOBHBIE 0a30Bble MPUHIUIBI KopropatuBHoro mpaBa CIIA mo
MPUOOPETEHUIO KPYITHBIX ITAKETOB KM HMEIOT CXOXKHE TTOJIOKEHHS 1 B POCCHICKOM, U €BPOIIECHCKOM
3aKOHOJATENbCTBAX. BMecTe ¢ TeM, mpolenypa TeHIEPHOTO MPEUIOKEH s COCTABISET HHYIO MOJENb
MPUOOPETEHUsI KPYIHBIX AKETOB aKIUHl.

Kpome Toro, Bompoc 0 TOM, Kak pa3BUBAE€TCS MHCTUTYT HNPUOOPETEHUS KPYIHBIX MAKETOB
aKIUil B cTpaHax MOCTCOBETCKOTO MPOCTPAHCTBA, HACKOJIBKO 3(PPEKTUBHO peryIupoBaHUe JaHHOTO
MUHCTUTYTa, UHTEPECEH HE MEHBIIIE.

Kak u B poccuiickom npase, Tak u ans crpad CHI', 1aHHBINA MHCTUTYT HOBBIN U €r0 pa3BUTHE
Ha4yaJoCh B HOBEMIIIMX IKOHOMHYECKUX peanusix mocie pacnana Coserckoro Corosa.

I'omista C.B. paccMmarprBaeT 0COOEHHOCTH MPABOBOTO PEryJIMPOBaHUS MPOLeypbl TpHoOpe-
TEHUs KPYIHBIX MmakeToB akuui B ctpaHax CHI' [6]. CrennanibHble paBuiia perympoBaHusi TaHHOTO
MHCTUTYTa ObUIM NPUHATHI Bo MHOrux crpaHax OsbiBmiero CCCP. Tak, B Kazaxcrane npaBoBoit
MOPSI0K COBEPILEHUS CHIENOK C KPYIMHBIMU MaKeTaMu aKIUil aKIIMOHEPHBIX OOIECTB YCTAHOBIJIEH
B cTathe 25 3akoHa Pecnyonuku Kazaxcran «O0 akunoHepHbIX oOmectBax» [7] B ganHoi cTathe
yCTaHOBJIEHa 0053aHHOCTD JIMLA, KOTOPOE CaMOCTOSITENBHO WM BMeCTe ¢ apPpUIMpoBaHHBIMU JTULIAMU
npuodpeno 30% u Oonee akuuil akKIMOHEPHOIo OOIIECTBa, cAeNaTh 00sS3aTeNbHOE MPEATIOKEHHUE
(YyBemomileHHE) O TOKYIKE aKIMi OCTalbHBIM akUuOHepaM. lleHa MOKyNKU B JaHHOH CUTyaluu
oTpesieNisieTCs] He3aBUCUMBIMU oOlleHIuKaMu. Kpome Toro, 3akpemuisercss o0sS3aHHOCTh OOIEeCTBa
He MPEensITCTBOBATh MpoAaxke akuuid. [Tpu Oonee netanbHOM U IIyOOKOM aHau3e GOpMYyIUPOBOK U
cozep:kanus crarbu 25 3akona Pecnyonuku Kasaxcrtan cienyer BBIBOJ 0 HECIOCOOHOCTH JAHHOTO
MIPaBOBOI0 peXUMa MPUOOpPETEHUSI KPYMHBIX MAKeTOB aKLUW B MOJHOM Mepe yperyiupoBaTh BcCe
BO3HHUKAOIINE KOHPIUKTH HHTEPECOB aKIIMOHEPOB [8].

B Vkpaune ocoOble mpaBuiia MpUOOPETEHUS! KPYMHBIX MMAKETOB aKIMK BKIIOYEHBI B 3aKOH
«O06 akumonepHbix odiectBax» 2008 r. [9] Crarbs 64 3akoHa ycTaHaBIMBaeT TPEOOBAHUS PACKPBITHS
nH(pOpMallUK NP HAMEPEHUU NMPUOOPECTH «3HAYUTENbHbIN nakeT akuuit» (10% mpocThix akuui
aKIIMOHEPHOT0 O00IlecTBa), KOTOpble HaxoIAT cxokue mnojoxenus B Jupextuse EC 2004/25,
YIOMSAHYTOW BbIlIe. KpoMe TOro, 3akoH 3aKpeIuIseT NOJI0KEHHUs O 3alpeTe NPUHATUS aKIIMOHEPHBIM
001IeCTBOM Mep, KOTOpBIE OBl MPEMSITCTBOBAIM MPHOOPETEHUIO 3HAUNTEIBHOTO TTaKeTa aKIuH.

Heo6xoauMo ynmomMsHyTh M O MpaBHIie 0053aTENBHOIO MPEAIOKEHHsI, KOTOPOE YCTaHOBIIEHO
B cTaThe 65 3akoHa. B ciydae nproOpeTeHns KOHTpoJIbHOTO makera akuuit (50% u 6onee), y auna
BO3HUKAET 00S3aHHOCTH ClIeNaTh MPEAI0KEHUE BIIaIeNbllaM OCTABIIUXCS MPOCTHIX aKIIHA.
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Kak 3aKOHOOAaTCIILCTBO Ka3aXCTaHa, TaK U 3aKOHOOaTCIbCTBO praI/IHbI o pEeryJIMpOBaHUIO

HpI/IO6peTeHI/I5I KPYIIHBIX ITIaKETOB aKIUH{ UMEET MHOXKECTBO Henopa60T01<, HECMOTPs Ha BKIIFOYCHUE
CIICHUAJIbHBIX ITpaBUJI.

Taxum o6pa30M, MOXXHO CI€J1aTb BBIBOJ O TOM, 4YTO OTE€YCCTBEHHBIN 3aKOHOAAaTCIIb BBI6paJ'I

eBponelcKkuil (OpUTaHCKUN) MOIXOA K PETyIUPOBAHUIO MPUOOPETEHHs KPYIHBIX MaKETOB aKIIWH.
Kpome Toro, TeHIeHIMs Ha MOCTENEHHOE YPEryJIMPOBaHUE JaHHBIX NTPAaBOOTHOIIEHUM MPOCIEKH-
BAETCs BO MHOTUX IPABONOPSIAKAX.
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KOPOJIEBA BUKTOPUSA: OCHOBHBIE COBBITUA BUOT'PA®UN

Kannauii Mapuna Anexceesna

cmyoenm,
beneopoockuii cocyoapcmeennulii HayUOHANbHBIU UCCTIE008AMENLCKULL YHUBEPCUMEM
P®, 2. Beneopoo

Illemaesa Enena Buxmopoena

HAyuHblll pyKo8ooumeb, 0OYeHm,
FBeneopodckuii 2ocyoapcmeenviil HAYUOHATbHBLL UCCIe008aMENbCKULL YHUGEPCUem
P®, 2. Beneopoo

What do we know about Queen Victoria (1819-1901)?

Many of us have probably heard of the Victorian era (1837-1901). The name of this time
period was given by Queen Victoria. As you know, people make history. According to the English
historian D. Cannedine, Queen Victoria personified the image of the mother of the nation, the moral
ideal. It is Victoria who is recognized as the most influential woman of the 19th century and it was
during her reign that many historical concepts arose, such as «Victorianismy, «Victoriansy,
«Victorian era». We mainly know her as a monarch who did everything for the good of his country.
It was during her reign that Great Britain was at the height of economic prosperity, foreign policy
power and domestic political stability. In the field of economics: the industrial revolution continued.
In the spiritual realm: a strict moral code. In foreign policy: the absence of significant wars (except
for the Crimean one); the seizures of colonies in Asia and Africa continued.

But what do we know about her childhood? About her personal life? About her children?
How and where did she die?
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Queen's childhood. Victoria became the last representative of the Hanoverian dynasty, which
needed an heir. King William 1V had two children, potential candidates for the throne, but they died
as infants. There were plenty of pretenders to the throne — four elderly brothers of William 1V and
Charlotte of Wales, who died during childbirth. The sons of George Il had a chance, so they
urgently began to marry. Victoria's father, the Duke of Kent, Edward was no exception. At that time
he was already over 50, he married the German princess Victoria of Saxe-Coburg-Saalfeld from
the Vetin family. After the wedding, the newlyweds lived a little in Germany, and when the Duchess
of Kent became pregnant, Edward moved all family members to England. He understood that
a child must be born in England in order to have legal rights to the British throne.

On May 24, 1819, at 4:15 a.m., the cry of a newborn was heard at Kensington Palace in London.
Victoria was baptized at Kensington Palace on June 24, 1819 by the Archbishop of Canterbury
Charles Manners-Sutton in a private ceremony. The first name was given in honor of the Russian
godfather of Emperor Alexander I, the second, which became the main one, in honor of his mother.
The girl had absolutely no memory of her father, because he died when she was only eight months
old. Victoria was brought up in the palace, according to a special system developed by her mother.
She was trained by the governess, Baroness Louise Lenchsen. Thanks to the baroness, the girl
perfectly learned such languages as English, German, French, Latin, knew arithmetic, understood
painting and music. From the age of 13, Victoria kept a diary in which she described in detail all the
events from her life that have come down to our times and are a historical source.

Royal wedding.

In 1839, Albert, the queen's cousin, came to visit the queen. Feelings flashed between them.
The queen herself proposed to him by law, and they married in 1840. At the wedding ceremony, the
queen was wearing a white dress and veil. On the evening after the wedding on February 10, 1840,
Victoria wrote in her diary: «My dear, dear, dear, Albert ... his great love and affection gave me a
feeling of heavenly love and happiness that | never hoped to feel before! He put his arms around me
and we kissed each other over and over! His beauty, his sweetness and softness — how can | ever be
truly grateful for such a husband! It was the happiest day of my life». He was her mentor and
assistant, friend and lover until his death.

Children.

Victoria has always admitted that she hates pregnancy and childbirth. It was not easy for her
to have children; after giving birth, she was almost always tormented by postpartum depression.
In addition, Victoria was a carrier of the hemophilia gene, which she passed on to some of her male
children. From Victoria, by the way, the disease passed to one of her great-grandchildren —Alexei
Romanov. In total, she had 9 children, 42 grandchildren and 85 great-grandchildren.

Widow. Victoria's happy marriage ended on December 14, 1861. Albert died of typhoid fever
at the age of 42. At the beginning of this year, Victoria already lost her mother, so she suffered a
second blow even harder. The queen put on mourning and did not take off her black dress until the
end of her days. For this, the people called her «The Windsor Widow». «The world is dark for me»,
she wrote to her relative.All the queen's depressions and ailments worsened: for the first three years
after Albert's death, she almost never left the royal residence. She was stubborn in her grief and
completely relieved herself of royal ceremonial duties. She did not attend any events, which
annoyed the ministers. Her first public appearance after these events took place only in 1871.
Death. In the 90s, Victoria began to be seriously ill. She was diagnosed with rheumatism, due to
which she ended up in a gurney. Doctors discovered cataracts and aphasia in the queen. In January
1901, Victoria no longer got out of bed, and on January 22 of the same year she died.

The memory of Britain's greatest Queen lives on. In her honor, films are made based on the
biography of the empress —«Young Victoria», «Victoria». Evelyn Anthony, Christopher Hibbert,
Lytton Streich praised the Victorian era in their writings. An incredible number of paintings and
musical works have been written. Geographical objects, cities, states are named after Queen
Victoria. In Canada, May 24 (Victoria's birthday) is still celebrated as a national holiday. A
waterfall, the largest lake in Africa and the largest water lily in the world, is named after her.
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nepesox U. Cocdenonoii), — M.: Monoxaas reapaus, 2007 r. — ctp. 14-491.
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Abstract. Currently, there are many approaches to learning English, but the most effective is
direct communication with native English speakers. This article is devoted to the study of the
peculiarities of the British mentality.
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All foreigners know how to recognize a Russian person abroad. Rosso has an anecdote on this
subject:

"A third Russian comes to the cafe. The waiter comes up to him and says:

- You are Russian.

- Yes, but how did you know?"

- You pulled out the boat and put it in your pocket.”

In fact, most of us have an idea of the British mentality based on the typical image of an
Englishman-Prim, polite and unflappable. But how true are these characteristics? And what exactly
are they? Let's get to know the English character better. Here is a list of their main features.

e Frugality

The English are Thrifty. Even if they are well off, they save on things that the Russians do not
think to save on. This is their habit and feature of the national character.

The British buy only high-quality and reliable things that are quite expensive. This is also a way
to save money — these things last a long time, you don't have to make purchases often. This applies
to clothing, equipment, and other items.

e Conservatism

The English are conservative compared to other Nations — this is also not an exaggeration.
Of course, not everything and not to the extreme. There are Britons with unstable character, there
are absolutely not conservative youth, there are many new and fashionable trends. But in General and
on average, the English do not like changes and appreciate traditions. They eat the same traditional
English food for Breakfast, lunch and dinner, go to the same pub, love familiar furnishings and
Antiques, and appreciate order and discipline. Renovation of the house for them means not a change
of furniture and decor, but restoration.

Stability in the character of the English contribute to the preservation of the stereotypical
English mentality, which has become known throughout the world since Victorian times. Although
there have been many changes in the country and changes are still ongoing, the main features are
politeness, self-control and the same conservatism.
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e Special sense of humor

The sense of humor stands out among other features of the British mentality in that the British
consider it their main advantage. They are proud of their sense of humor — not only its presence,
but also its specifics, differences compared to other Nations. And their humor is really special. First,
it is often difficult to notice it at all. Second, even if you notice that an Englishman said something
funny, you don't necessarily understand the humor. And third, some jokes can hurt or hurt you if you
are not used to such humor.

The English love puns, ironic remarks, and understatements. The latter technique is a distinctive
feature of the British sense of humor. Keep in mind that if a resident of the UK after watching a great
movie calmly says “It was pretty good”, this is not coldness and equanimity, this is humor. Foreigners
rarely find it funny, but the English understand such jokes perfectly.

e Composure

The typical image of a Prim English gentleman who keeps his composure in any situation may
be a little outdated. It is quite possible to meet emotional and restless Britons. Nevertheless, the famous
equanimity of the English is not a myth, but an important feature of the mentality. Equanimity is one
of the most worthy traits of character, according to the British.

Self-control is that a person should not show their emotions too clearly. And failure, and success,
and grief, and joy should be met with external, and preferably with internal calm. Excessive
emotionality, uninhibited behavior, open expression of feelings in public are condemned. Fear, pain,
cold, and hunger must be endured selflessly while remaining outwardly unperturbed.

The main reason for this behavior, which is brought up from childhood and becomes an
integral part of the mentality, is caring for others.

e Polite

The English are really polite — this is not a myth. They are courteous and helpful to people around
them. The English apologize a thousand times a day: they say the words sorry and excuse me, even
if someone else is to blame. A passer-by brushed his shoulder — the Englishman will say sorry.
Someone stepped on your foot-the British instinctively apologize first. And if he is guilty, he will
apologize several times with genuine sincerity. Politeness is also shown in behavior. Englishmen
don't crowd around trying to get into a subway car first. They do not try to take someone else's
place or will never fit in without a queue. As a matter of courtesy, they don't speak loudly in public.
In the metro, for example, most often they are silent, even if they are traveling with a friend or
company.

English politeness is called "negative™ or "passive". "Active" politeness, which involves showing
interest in another person, is considered Intrusive by the British. They think it's polite not to
interfere in other people's lives. This is due to another feature of the mentality — a special attitude
to personal boundaries.

e Personal boundary

The British are sensitive to privacy. They have strict rules for respecting personal boundaries.
The British monitor their own and others' physical borders. For example, they do not approach people
too closely, always intuitively maintaining a certain distance. With strangers, this distance is from 1
to 4 meters, with unfamiliar interlocutors-no more than 85 cm. When communicating with friends,
you can approach at a distance of 45 cm. These figures are about 1.5 times higher than in Russia.
This is very noticeable in the way the British stand in line, are located in the Elevator, sit in public
transport. They always keep their distance.

Physical distance is also expressed in touch. Even among very close people, it is not customary
to touch, hug and kiss often. It is considered indecent to touch another person with your body:
therefore, in the subway car, the British pave the way through the crowd with their hands. Touching
the arm or shoulder is considered normal, the rest is a violation of personal boundaries.
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In this article the author describes one of the oldest cities in the UK, namely London, and also
shows its main parts.

London is considered to be the city of two-tier red buses and the famous Big Ben. It is only in
London that you can see the skyscraper with the funny name "Cucumber" and the unusual universe
of Dali.

This city appeared in 43 AD, the Emperor Claudius appropriated it during one of the many
campaigns. The name of the city comes from the Latin "Londinium", the meaning of which is not
known to anyone. There is an assumption that it means a locality-a lake or just some wild place.
However, this will remain a mystery of the universe [2, 221 p.].

Numerous wars almost completely destroyed the city, only in the middle ages it began to be
actively restored and as a result it becomes the richest city in Great Britain, which it is to this day.

London is divided into four main parts: the City, the Westminster Area (or the City of
Westminster), the West End, the East End. Let's analyze each one separately. Let's focus on each
one and consider it in detail.

The City is a unique territorial and administrative entity in the center of London. The city has
the status of a ceremonial County, which means it is not subject to Royal authority and is a state-
within-a-state. The Queen herself can only come here with the permission of the mayor of the city.

The city of London is primarily known as the financial and business center of the capital of
England. This square mile contains a huge number of headquarters of large companies, banks,
insurance firms, investment and financial funds. This is where the Bank of England and the London
stock exchange are located. So the city is not only the historical, but also the monetary core of the UK
and Europe [3, 90 p.].

The hallmark of the city, its main attraction, is the Tower of London. This medieval castle built
by William | on the banks of the Thames has long served as the residence of the reigning English
monarch. Now it is a historical monument, one of the oldest buildings in England, on the territory
of which there is a Museum.

It is in the city that the famous globe theater founded by William Shakespeare is located. But
in addition to historical attractions, the city of London is filled with modern ones. These are
numerous skyscrapers-symbols of the financial success of corporations located here. The most famous
are Tower 42, which offers a magnificent view of London, Mary Exe - the "London cucumber" and
many others [3, 90 p.].

The Westminster Area is an administrative division with the status of "city", one of the
historical districts of Greater London, forming the Western part of the city center.
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Located to the West of the historic center of London and to the North of the river Thames,
bounded on the North by Camden is to the East of the city of London and Lambeth, on the South by
the district of Wandsworth, in South-West district of Kensington and Chelsea, in the North-West
with Brent.

Westminster is home to most of the West End district, as well as the seat of the British
government, the Palace of Westminster and Whitehall, and the Royal court of justice (Supreme court).
Westminster is also home to most of the city's tourist attractions. The West End is the center of
night life, here is the so-called Clubland, an area of famous English gentlemen's clubs [4].

For several centuries, Westminster has had the status of a "city". In 1965, it became part
of the ceremonial County of Greater London.

It is in Westminster that the famous streets of the Mall, Piccadilly, Whitehall, Downing Street
and Baker Street are located.

The West End is the Western part of Central London, located West of the city. The fashionable
area where the cultural life of the British capital is concentrated was and remains the main antipode
of the poor working-class East End. Luxury real estate, an abundance of fashionable shops and
prestigious educational institutions have made the West End a real symbol of the sweet life and one
of the most popular tourist routes. Only here you can feel the lively rhythm of a multi-million city,
feel the intoxicating atmosphere of financial success, and plunge into the world of shopping and
all kinds of entertainment.

And the West End is also called a theater Paradise and theater district, and some even call it
the Land Theater. There is also such a thing as a West end theater. Here, more than forty theaters
are waiting for Amateurs and professionals both for brilliant premieres and for the greatest
productions that have already won world fame. And what are such famous and sensational musicals
as "Chicago", "Jesus Christ superstar" and «Mama Mia» worth. By the way, the Royal London theatre
is also located in Covent garden. And the dress code in all theaters is more than democratic [1, 67 p.].

The East End district is the East end of London, which has long been associated with poor
emigrants and was the antipode of the fashionable West End. In the late nineteenth century there
was opened a London underground, which greatly sped up the message East End with the centere
and strengthens the economic bond between Western and Eastern part of the city.

Since the 80s of the last century, the old industrial zone on the banks of the Thames has
become a business center with tall buildings, including the 240-meter skyscraper One Canada Square.
Pubs and restaurants that have become some of the most fashionable in London have opened in the
reconstructed buildings [1, 70p.].

Currently, the East End is inhabited by young artists, musicians, designers and actors. Fairs,
exhibitions and entertainment events held in the area attract a large number of tourists. Hoxton and
Liverpool streets are among the most "advanced” in London. Famous museums, art galleries,
markets and shopping centers are located here.

Summing up, we can say that London is not the personification of British prudery and
conservatism. Rather, it is a bright palette of unforgettable impressions and contrasts.
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The English language originates from the language of the ancient Germanic tribes (Angles,
Saxons and Jutes), who migrated from the continent to Britain in the 5th-6th centuries. The complex
interaction of the ancient Germanic tribal dialects brought to Britain, inhabited by the Celtic tribes
(Britons and Gaels), and developed under the conditions of the formation of the English nation,
led to the formation of territorial dialects on the old tribal basis.

The era of raids, and then the temporary conquest of Britain by the Vikings (790-1042) gives
the Old English language a significant number of commonly used Scandinavian words in origin.
At the end of this period, a process of great importance gradually begins to manifest itself - the
withering away of inflection. It is possible that some role in this was played by the actual
bilingualism of the part of the English territory under Danish control: linguistic confusion led to the
usual consequences - a simplification of the grammatical structure and morphology.

The next period in the development of the English language spans from 1066 to 1485. The
invasion of the Norman feudal lords in 1066 introduced into the Old English language a powerful
new lexical layer of the so-called Normanisms - words that go back to the Norman-French dialect
of the Old French language, which was spoken by the conquerors.

Instead of the dominance of the Norman-French language, a kind of "linguistic compromise”
is gradually taking shape, the result of which is a language approaching that which we call English.
But the Norman French language of the ruling class retreated slowly: only in 1362 English was
introduced into legal proceedings, in 1385 teaching in Norman French was discontinued and
English was introduced, and from 1483 parliamentary laws began to be published in English.
Although the core of the English language remained Germanic, it incorporated such a huge number
of Old French words that it became a mixed language. The penetration of Old French words lasts
from about 1200 to the end of the Middle English period, but peaks between 1250-1400. During this
period, the grammatical structure of the language undergoes further changes: the nominal and
verbal endings first undergo confusion, weaken, and then, by the end of this period, they almost
completely disappear. By the end of this period (1400-1483), the country won a victory over other
English dialects of the London dialect. This dialect arose from the fusion and development of southern
and central dialects. In phonetics, the so-called Great VVowel Shift occurs.

The period of development of the English language, to which the language of modern
England belongs, begins at the end of the 15th century. With the development of book printing and
the mass distribution of books, the normative book language is consolidated, phonetics and spoken
language continue to change, gradually moving away from dictionary norms. An important stage in
the development of the English language was the formation of diaspora dialects in the British
colonies.

Expansion of the English language:

Modernization in the non-linguistic sphere means the popularization of national unity,
the availability of social mobility, the rapid spread of innovations and status symbols. As for the
language, here modernization means an increasingly widespread dissemination of the literary standard
of the national language, greater accessibility of all its spheres, the accelerated spread of linguistic
innovations and status markers.
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In general, according to Western sociolinguists, language planning comes down to: status
planning; corpus planning, changing the language in its vocabulary, grammatical structure, alphabet and
spelling); cultivation, dissemination of the language, planning of assimilation and teaching of the
language, development of forms and methods of teaching and planning the prestige of the language.

In the definition of the cultural and linguistic policy of English-speaking countries in relation
to other countries, bourgeois status symbols are meant - these are symbols denoting wealth,
personal success, enterprise, prestigious consumption, etc. As the English language and the English-
language cultural and ideological discourse penetrate into the media, educational, cultural, everyday
spheres of communication, they are imposed on societies where traditional symbols associated with
patriotism, public good, military prowess, etc. were previously fundamental. Thus, in addition
to educational goals, an important goal of modernization as an integral part of the language policy
of the Anglo-Saxon language community is to establish the status of languages that would preserve
linguistic inequality and consolidate the economic dominance of the former colonialists.

The second tool for instilling identity is discursive expansion. In addition to the conceptual
material itself, unified, monocultural discourses and corresponding styles of thinking,
communication, and behavior are being introduced. Discursive expansion accompanies the
introduction of forms of organization of activity, adopted in developed Western countries.

The third tool for instilling values is the establishment of the English language as the most
important means of communication, the "world", "global” language. With regard to the instrumentality
of the English language for globalization, several aspects can be distinguished:

a) its penetration as a lingua franca into all spheres of social activity: economic, scientific and
technical, cultural, academic, etc .;

b) the widespread dissemination of teaching English as a second and a foreign language, the
artificial creation of diglossia;

c) intensive dissemination of mentafacts in English through the media;

d) an aggressive policy of promoting the English language and promoting its prestige.

An analogy with the American currency, which is essentially the universal equivalent of world
commodity exchange, is appropriate here. The English language becomes a universal code of
international communication and a kind of "pass to the civilized world" not by itself, but through
planning and creating appropriate conditions.

Conclusion:

A number of linguists argue the falsity of the urgent need to learn English and the identification
of the lack of teaching it with “language deprivation. Many millions of highly cultured, literate and
educated people in the world live happily, justifiably ignorant of the English language. If a person
does not need English, it is not at all necessary to know it. Therefore, people should first of all ask
themselves about the purpose of learning English.

Passion for the English language, the spread of Anglicisms in the Russian language in itself is
not a negative phenomenon. This process is largely justified, since Russia relatively recently received
the opportunity to integrate into the world community, and Russian citizens - the opportunity to
freely travel abroad, work and study outside the country. Since English is the international language
of conferences, scientific publications and teaching at many major universities in Europe, learning
English and using English is where it is appropriate and necessary.
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historical reality of the events of the legend of king Arthur is considered. This article can be useful
for everyone, who studies the history of medieval England.

Keywords: history, history of the Middle ages, history of England, England, king Arthur, the
Saxons, the knights of the Round table, Excalibur, the legend of king Arthur.

Surely, everyone has heard of the legend of King Arthur at least once in their life. This legend
tells the story of the king's birth, how Arthur became king, the time of his reign, and his death. It seems
that all this is historical facts that are described in detail, but why is this story called a legend?
The fact is that many researchers question the very existence of King Arthur as a historical figure.
They tend to think that Arthur as a separate person didn’t exist, and the name of Arthur was
attributed to some real person known in traditional history by another name.

So what is true about the legend of King Arthur and what is fiction? Let's try to figure it out.

According to the legend, Arthur was the son of Uther Pendragon, king of Britain. This fact is
also confirmed by other sources of the time: for example: the chronicle of Tysilio, "Histories of the
kings of Britain™ by G. Monmouth, "Chronicle of the kings of England” by W. Malmesbury, etc.
However, modern historians question the events described in these works, because they were
written on the basis of a legend that had no clear evidence. At the same time, W. of Malmesbury did
not doubt the existence of King Arthur, but in the "Chronicle of the kings of England” refers to his
personality very carefully.

Most likely, Arthur, as a historical figure, was the "dux bellorum" - the leader of the Celtic
tribe of Britons who inhabited present-day England and Wales. He lived, presumably, in the VI century.
At the end of the fifth century, Celtic Britain experienced attacks from the Saxons, which eventually
ended with the destruction of British culture and the conquest of the southern part of the island by
the Saxons. However, at the beginning of the sixth century, the Saxon advance to the West was
stopped. This, according to many researchers, serves as proof of the existence of King Arthur, or,
on the other hand, served to create the image of King Arthur, who was credited with this achievement.

According to the legend, Arthur became king by removing the sword Excalibur from the stone.
It is noteworthy that the sword is a real thing; it exists now and is kept in a chapel in Italy. Thus, the
existence of the sword is beyond doubt. However, this is not proof of the existence of King Arthur.

The legend says that Arthur made the city of Camelot his capital and gathered the best knights
of the Earth at one table. So that there would be no quarrels between them over high and low places,
Merlin gave the king a Round Table. As for Camelot, historians believe it may have been built
somewhere in Wales. Perhaps the prototype of the legendary king Arthur was born there.
Archaeologists have used various methods to search for this place. Tintagel castle in Cornwall
attracted their greatest interest. However, all attempts to find traces of King Arthur's presence there
remained in vain.

The most famous in Camelot was the Round Table where the king and the knights discussed
current Affairs. Around the table were chairs with the names of knights engraved on them. Some
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evidence of the existence of the Round Table was found at Windsor castle. There is archaeological
evidence of this, discovered during excavations in the castle. The stone slabs themselves were not
found, but rubble was preserved in the place where they were located. This was the most significant
archaeological find of recent times, testifying to the reality of the Knights of the Round Table.

The basis of Arthur's policy was the struggle for the independence of the Britons, who were
constantly attacked by the Saxons. According to the legend, King Arthur spent a lot of time on military
campaigns with his loyal knights. Probably, this fact really finds a place in history. Some researchers
believe that Arthur took part in these battles, but not as a king, but as a leader of the cavalry, others
are of the opinion that he was a simple warrior. However, there is no consensus on whether Arthur
took part in the battles described in the legends and who he was.

It is believed that Arthur died at the hands of his nephew Medrod, who seized the throne of his
uncle. Arthur, having learned of this, went with his army against Medrod, as a result of which he killed
Him, but he himself received a mortal wound. The endings of the legend differ: one of the options
is that Arthur was taken to Avalon for healing, the second option is that Arthur died immediately.

After a long time, the grave of King Arthur was found, in which they found a man and a woman,
the man was in armour, which was carved with a coat of arms with a bear and the signature "Arthur".
The grave was restored and a marble pedestal was made. It was later discovered that it was not
the grave of King Arthur, but of someone else. However, the grave was left, and it is still considered
the place of his burial.

Thus, in conclusion, we can say that some points from the cycle of legends about King Arthur
really find confirmation, therefore, it really existed: for example it is the names of some of the knights
of the Round table scientists even managed to find out and their reality is not in doubt. However,
the authenticity of the existence of Arthur as a separate historical person has not yet been proven.
We can only say that at present, most historians are inclined to believe that either the real prototype
of Arthur had a different name, or it is a collective image of several prototypes.
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When learning a foreign language, it is very important not only to have a large vocabulary
and know grammatical rules, but also to immerse yourself in the history of the country where the
language is being studied.

Great Britain is a large country, with a rich history and culture. Where, if not in the sights,
is this country's past, its greatness and beauty hidden?

Most of the truly majestic and mysterious places are in the heart of the United Kingdom -
London.

When it comes to the symbols of England, the famous London landmark Big Ben is immediately
presented. Many people think that this is the name of the clock tower in London, but that is actually
the name of the thirteen-tone bell that is inside it, behind the dial. Big Ben is the largest of the six
bells in Westminster Palace. The Clock Tower was built in Westminster in 1288 and had a very
different appearance at the time. In 1834 there was a fire, after which Charles Barry and Augustus
Welby Northmore Pugin restored Big Ben and now it appears in the neo-gothic style [2]. The next
equally popular attraction is Westminster Abbey. It is not only the largest church in London, but
also the center of state life in the country. 38 monarchs were crowned here, starting with William
the Conqueror, who became King of England on Christmas Day 1666, i.e. all monarchs except
Edward V, murdered in 1483, and Edward VIII, who abdicated in 1936. Who does not know
the Tower of London? A fortress that has a history of almost 1000 years. The Tower has been both
a fortress and royal residence, an observatory, a zoo, a mint and a prison. The latter has made it a
notorious historical point. Next to the Tower of London is the Tower Bridge, a drawbridge across
the River Thames, which is rightly considered one of London's majestic symbols. It is named after
the nearby Tower of London, the place where prisoners were held. The northern part of the crossing
was just on the corner of the prison. It continues along the wall of the Tower. It is therefore a mistake to
think that the first people to walk on the crossing were London's aristocrats. After all, they were
actually prisoners [1].
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Truly, the most beautiful structure of Buckingham Palace is the residence of British monarchs
in London. It was founded in 1703 and was named after its original owner, the Duke of
Buckingham. Today Elizabeth 11 lives and works there. The palace is full of life: receptions and
events of national importance are held there. The peace of the royal family is guarded by the Guards
- their bright red outfits can be seen from afar.

One of the most famous religious buildings in the world is Stonehenge. A huge number of
legends and myths are dedicated to its ancient megaliths. It is located in the center of the Salisbury
Plain in southern England. There is hardly another structure in the world that has kept its secrets for
as many years as the stone circle in Salisbury Plain. It can only be said with certainty that
Stonehenge was a Mesolithic cult building and burial place, and that its name comes from the Old
English «stanhen gist» - «hanging stones» [1]. Many people have probably heard about Loch Ness
Lake, because it is rumored to be where the famous monster lives. It is 230 meters deep and covers
an area of 65 kilometers square. In addition, the lake is part of a canal that connects the two coasts
of Scotland. The canal is called the Caledonian, and there is even a theory that the Loch Ness
Monster moves from lake to canal, which is why it is so hard to catch it. Stories about the Loch
Ness monster date back to 565, and there have been some references to it before. So it is no surprise
that lovers of everything mysterious and supernatural come to this water body.

No less strange and ancient is the area in north-eastern Ireland. More than 60 million years
ago, the primordial elements pushed one of Europe's most famous natural wonders out of the depths
of the earth: 40,000 basalt columns called the Road of Giants. The Giant Road is one of the most
beautiful places on our planet. It is located near the town of Bushmis on the north-eastern coast of
Ireland. This section of the sea consists of several thousand basalt columns, which have the correct
hexagonal shape, reach 12 meters in height and 50 centimeters across. They are positioned
vertically and are driven into the ground so tightly that even a thin knife blade will not pass between
them. If you look at this section of the coast from above, it feels like it's completely barred. The
three-dimensional design plan is an image of a huge springboard with cascades of faceted steps
towards the sea [2]. The Madame Tussauds Museum, located in the fashionable Marylebone
district, is deservedly considered one of the symbols of the British capital, along with Big Ben,
Buckingham Palace, Tower and others. It is also called a «landmark with a human face». To be
more precise, with a thousand faces - by the number of wax figures of famous figures of different
epochs, including those who live now. The halls of Madame Tussauds is always a place for rising
stars in politics or art. As a result, in answering the question: «Where is the country's past, its
majesty and beauty hidden?», we came to the indisputable conclusion: the sights are the most
striking example of English culture and history, through the knowledge of which one can come to
an understanding of the way of life of the English themselves and to a perfect command of English.
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Abstract. Currently, there are many approaches to learning English but direct communication
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In Russia the most commonly used language for teaching in schools is British English.
Students learn the language, as well as the traditions, customs and culture of the country. However,
it is equally important to study the mentality of the inhabitants of this country because the national
character and language are inextricably linked. Therefore, in learning a language it is impossible
to do without studying the characteristics of native speakers. Otherwise, it is simply impossible
to understand the logic of having a conversation or using vocabulary. That is why it is so important
to know the national character traits of the British.

Let's look at the most remarkable character traits the knowledge of which can help in the process
of communication with the British.

The first trait that is one of the most noticeable and well-known is the stability and constancy
of their character. They are less prone to than other peoples subject to fashion, the change of times, etc.
Many authors describe the English in almost the same way this is primarily due to the invariability
of the foundations of the English character.

The English restraint and unwillingness to show their feelings causes the greatest
misunderstanding and sometimes condemnation of others both emotional representatives of the
Romanesque world and sensitive people from the Slavic world even the Germans have a sentimentality
(Pavlovskaya, 3).

However it is important to understand that for all its stability the character of the British is
contradictory and paradoxical. Next we will look at what is that mean (Ovchinnikov, 2).

Another brightful trait of the English character which logically continues the first is conservatism.
The reason for this can be seen if you look at the geographical location of the UK. It is an island state.

For centuries, geographical isolation necessarily left its mark on the specifics of the nation's
development. New ideas were not introduced from the outside which gave a rise to the exceptional
love of the British for everything "their own" and, accordingly, the reluctance to change anything.

The desire to keep things as they are penetrate every aspect of English life but this is not
always a bad thing. So, unlike, for example, of Russia great Britain did not know the fundamental
reforms of the language so it now seems quite easy to learn. Its logic of historical development was
not disturbed by reformist activities.

This exceptional love and pride of the English in belonging to their kingdom leads us to the
following characteristic of the British character: national pride. England is probably the only
country that does not want to be "Europe™. The reason for this is their belief that their nation is the
best. They do not need to attribute themselves to some region that is considered better because they
believe that it is their people, their state are the best (Pavlovskaya, 4).
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No less important feature of their character is the love for their home. In most of the countries
people relax with friends in cafes, clubs, theaters, and often from what is happening at home but not
in England. For the English home is a special haven the guiding of comfort, comfort and relaxation.
It is no accident that the famous phrase "my home is my castle™ belongs to the British.

And the same embodiment of home recreation, a kind of home routine is gardening, which is
recognized as a national passion of the British.

However, despite the fact that the English are characterized by a love of silence and privacy
and a desire to stay out in the Affairs of others this tendency to privacy successfully coexists in the
Englishmen with the desire to form all sorts of clubs and societies and this is the paradox of the
English character.

It is important to understand that the love of home also affects how the British perceive the
invasion of their privacy. For the British the secrecy of their private life, their personal borders
IS very important. Do not come to visit a inhabitant of this country without warning. It will be rude
to the owners. However, this does not mean that the British are not welcoming people. As mentioned
earlier the fact is that their private life is very important to them.

The next feature is the eccentricity of the English character which is another paradox for a person
of another nation. Despite the constancy and restraint for the British is no stranger to the bright
display of emotions. So British fans of football are known for their aggressiveness.

Also, the English rarely hold back their emotions when they faced with criticism or ridicule
of their traditions or way of life.

Well, the last thing that is undoubtedly worth mentioning is English humor. Sometimes it is
completely unintelligible to foreigners, moreover, it confuses almost everyone who is facing it.
The reason is that the British really appreciate the so-called "black humor" which for others is
something tactless and sometimes even frightening. The English are also more sarcastic and ironic
than the rest of us. The biggest problem is that sometimes it could be difficult to tell whether
a Britishman is joking or not.

Summing up all of the above, | would like to say that despite all the listed features of the character
of the English it is impossible to say that all the inhabitants of this country can be described in this
way and they will all have these features. However, most Englishmen will in one way or another
have such character traits as described above because this is something that is laid down through
the upbringing, traditions of the country, the self-perception of its inhabitants and the media. And
knowledge of these character traits will help in the communication process. Thanks to this knowledge
you can build a competent dialogue of cultures in which there will be no place for ignorance and
unintentional rudeness.
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Abstract. This article discusses terms such as methods and mechanisms for the formation of
cluster initiatives. Clusters, being a powerful tool for stimulating regional development, are aimed
at improving the trade balance of the region and increasing employment. The cluster should be viewed
as a self-regulating system in the socio-economic sphere of activity.
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Currently, any form of economic relations is based on the one hand competition for the markets
of production factors, and on the other hand, mutually beneficial cooperation and partnership.

The relationship and interaction between clustering processes, strengthening of competitiveness
and accelerate innovation - is a new economic phenomenon, which can withstand the pressure of
competition, meet the requirements of contemporary regional development.

In this case, important tools for achieving competitiveness are the mechanisms of state
support for regions, industries and individual businesses.

One of these mechanisms are: clusters, cluster policy and cluster initiatives, which have become
an important part of industrial and economic policy of the regions.
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The cluster approach is an effective tool for ensuring the innovative development of the economy
through the development of an optimal interaction between representatives of business, government,
science and education [1].

The term «cluster initiative» was introduced into scientific use in 2003 by economists K. Ketels,
G. Lindgvist and O. Solwell.

According to scientists, the essence of this concept is to work on increasing the competitiveness
of the cluster and increasing its growth rates with the involvement of cluster firms, the state and
research institutes in the process.

Cluster initiatives are projects to put forward by organized efforts of business, authorities and
scientific organizations for the purpose of joint actions to create, develop and strengthen the
competitiveness of a cluster.

Russian researcher I.E. Risin proposed a mechanism for assessing cluster initiatives, which
includes the following units: assessment of technologies for substantiating cluster initiatives;
assessment of their content; assessment of the mechanism for implementing cluster initiatives [4].

The cluster functioning mechanism enables member companies, without losing independence,
acquire the same competitive advantages that can get independent enterprises, only by increasing
the scale of production and the creation of formal alliances with other companies.

Cluster initiatives can be formed [2]:

Cluster initiatives

F

[Professional communities of entrepreneurs of the region

and their organizations

A 4

Development institutions of the country and the region

Federal, regional and municipal executive and legislative
authorities

Figure 1. Cluster initiatives can be formed

The initiators of the cluster policy can be central government bodies, regional authorities and
local associations of entrepreneurs, proposing the implementation of programs to stimulate the
development of clusters.

The main goals of cluster initiatives are [2]:
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.

The main goals

/

The optimization of relations Creation of joint information and
between enterprises and analytical bases and innovation and
organizations in the region Implementation of joint production sites (joint training
operating in the framework || phyusiness projects by centers, research and development
of sectoral and cross-sectoral enterprises and organizations centers, technology transfer centers,
clusters. of the region. business incubators, etc.).

One more important factor in the development of the cluster is the presence of a stable
strategy of action, expressed in the set program and for which the requirements are consolidated
interests of government, business, consulting, financial institutions, the banking sector and others.

The main effects of cluster initiatives include [2]:

Increasing trust, improving relations between Economic growth, increased competitiveness,
enterprises and organizations in the region increased GRP and tax revenues of the region

Improving the social and human capital of the region; development of the territory,
improving the quality of life, increasing the attractiveness of the region

Improving the business and investment climate in both regions and the state as a whole

The main contribution to the Russian theory of the cluster consists in identifying the main
directions and models of clustering of Russian regions; to found that successful cluster initiatives
combine the development of innovative core, a significant industrial base and a large number of
participants, representing small and medium-sized innovative forms of entrepreneurship.

Thus, the development of clusters and the implementation of cluster initiatives are an integral
part of modernizing the economy at the present stage.

In many foreign countries have accumulated valuable experience and has a successful practice
of realization of cluster initiatives.

Bibliography:
1. Alexandrova E.N. Cluster concept in the innovative development of the region: theory and Russian
practice // Fundamental research. — 2013. — No. 10. — P. 2720-2724.

2. Afonina A.G. Cluster initiatives and projects // Bulletin of the Altai Academy of Economics and
Law. —2012. — No. 4. — P. 35-39.

3. Vertakova Yu.V., Polozhentseva Yu.S., Klevtsova M.G. Vector analysis of cluster initiatives in
the region // Scientific and technical statements of the St. Petersburg State Polytechnic University. -
Economic sciences. — 2015. — No. 1 (211). — P. 43-50

4. Risin L.LE. Methodical approach to assessing the conditions for clustering the socio-economic
space of the region // Region: systems, economics, management. — 2015. — No. 1 (28). — P. 79-82.

67



INeKmpOHHbBIU HAYYHBIU JHCYPHAT

CTYJEHUYECKUM ®OPYM

Ne 40 (133)
Hexabps 2020 T.

Yacts 4

B aBTOpCKOM penakunu

CeupnerennsctBo 0 peructpanuun CMU: DJI No ®C 77 — 66232 ot 01.07.2016

N3narensctBo « MITHO»
123098, r. MockBa, yi. Mapiiana Bacunesckoro, agom 5, kopnyc 1, k. 74
E-mail: studjournal@nauchforum.ru

16+

68


mailto:studjournal@nauchforum.ru




