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CTATBU HA PYCCKOM A3BbIKE

PYBPUKA
«IOPUCHIPY IEHLIMS»

INPUMEHEHHUE MEP ITPECEYEHUS B CYJEBHOM KOHTPOJIE:
INPOBJIEMBI U ITYTHU UX PEHLIEHUSA

Aoenveapeesa Jlunus 3unaesna

mazucmpanum, FOocho-Ypanvcrkoeo eocyoapcmeentozo ynugepcumema,
P®, 2. Yenabunck

Lenp yroJgoBHO-IIPOIECCYATILHOTO 3aKOHOJATEIHCTBA COCTOUT B TOM, YTOOBI OOECIICYHTH
HAWTY4IllMe MPABOBBIC YCIOBUS AJISL PACCIICIOBAHUS MPECTYIUICHUS, COOOIIUTh O MPECTYIHUKE U
HA3HAYUTh CIIPABEJIMBOE HaKa3aHUeE i1 BUHOBHBIX. OHAKO, B 3TOM Ciy4yae 3aKOHOJIaTeb 00s13aH
CO3/1aTh CHCTEMY MPOIIECCYalIbHBIX TapaHTHI MpaB JMYHOCTH HA 3aIIUTYy €ro OT MPOHU3BOJIA JOJIK-
HOCTHBIX JIUII, BEAYIIUX YTOJIOBHOE MPOHU3BOJCTBO. B mombiTke 00eCcTIeunTh MeaabHbIi OanaHc B
00J1acTH YTOJIOBHOTO CYIOMPOU3BOJCTBA MEX/y HHTEPECaMH JIMYHOCTH, B YACTHOCTU KOHCTUTYIIU-
OHHBIMHU TIPaBaMU M CBOOOJAMHU TPaXKIaH, U HEOOXOAWMOCTHIO BEIEHUS YTOJIOBHOTO CYAOMPOU3-
BOJICTBA, 3aKOHO/ATENIb B COOTBETCTBUU C YTOJIOBHO-IIPOLIECCYalbHBIM KoJekcoM Poccuiickas De-
Jepalus CEpbe3HO MOJEPHU3UpPOBaja IPABOBOE PETYJIHPOBAHHE MNPUHYIUTENBHBIX MEp.
[IpuMeHeHne caMbIX CTPOTUX Mep MPUHYKIACHHs ObUIO MOCTABJICHO MO CyAeOHBIH KOHTPOIb [2,
c.60].

Tem He MeHee, KaKk yueHbIe, TaK U MPAKTHKYIOIINE IOPUCTHI BHIPAXKAIOT HEOOOCHOBAHHYIO
KPUTHUKY HEKOTOPBIX IMOJOKEHUH YTOJOBHO-NPOLECCYaTbHOro Kojaekca Poccuiickoit denepannu,
KacarolIuxcsl MIpOLEAypHbIX Mep MPUHYKIEHUS U, B YaCTHOCTU, Mep mnpeceueHusd. M3-3a Hepas3Bu-
TOCTH WJIM HECTAOMJILHOCTU 3aKOHOJIAaTENbCTBA HEKOTOPBIX BOIPOCOB, CBSI3aHHBIX C MPUMEHEHUEM
MPOLIEYPHBIX HUCHIOJHUTEIBHBIX MEP, «TPYJHOCTHY OLIYIIAIOTCS BCEMH 3aMHTEPECOBAHHBIMU CTO-
pOHAMU: KaK TOCYAapCTBEHHBIMH OOBHHUTEISIMHU, TaK U TOCYIAPCTBEHHBIMU OOBUHUTEISIMHU, KOTO-
PBIM OHH MOABEPTAIOTCS. MEPHI MOTYT OBITh PUMEHEHBI.

[IpoueccyanpHas popma cyneOHOro KOHTPOJIS 32 3aKOHHOCTBIO M 00OCHOBaHHOCTBIO 0Opa-
IIeHUs1 K 0OBHHsEMOMY B BHJIe Mephl npecedeHus (craths 108 YronoBHO-MpoIieccyaqbHOIO KOAEK-
ca Poccuiickoit denepanun).

[IpenmymiecTBa cyneOHOro mpoliecca Ui 3anpoca O 3aKJIIOYEHUH IMOJI CTPaxy, M0 MHEHUIO
K.B. Tlutynsko, cieayroniuii: BO-NEPBBIX, CYbs, KOTOPBIA pacCMaTpUBAET ATOT BOIPOC, HE OyAeT
MMETh HUYEro OOILEro ¢ JABM)KEHHEM YTOJOBHOTO Ipolecca B OyaylieM; BO-BTOPBIX, HE3aBUCH-
MOCTb M O€CIPUCTPACTHOCTh CYJIbU OMPABIbIBAIOT €r0 HE3aMHTEPECOBAHHOCTh B UCXOJIE JIeNa; Cle-
J0BaTeNbHO, TUIaTa UCKIIIOYeHa TakuM obpazom|[3, c.15].

Tem He MeHee, ObIJIO MHOTO MPOTHUBHUKOB B YCTAaHOBJIEHHUH CYyA€OHOTO KOHTPOJIS Haja HC-
MOJIb30BaHUEM 3aJiepKaHus (M JOMAIIHEro apecTa) A0 IMPHUHATUS COOTBETCTBYIOLIMX MOJOKEHUM
VYronoBHO-IIpolecCyallbHOTO KoAekca Poccuiickorn deaepaiuu, a TakKe YYEHBIX, KOTOPbIE MOJIa-
rajim, 9To 3TO YUpexkaeHue OblJI0 BBEJCHO MPEKICBPEMEHHO.

Taxum 006pazoM, CTOPOHHUKH CTPOTOro OrpaHUYEHHUs POJIM CyAeOHOr0 HaA30pa MPH UCIOJb-
30BaHUM COJIECPKAHUS MO CTPAXKEN U MPOJJICHUH €T0 YCIOBUN CUUTAIOT, YTO 3Ta MEPA MPEeCeUEHUs
MOKET OBITh BHIOpaHa Ha OCHOBAHWHU PEIICHUS CIEAOBATENs, a 3aT€M YBEIOMIISIIOT CYIbIO, KOTO-
pBIi IPU3HAET 3aKOHHOCTh M 0OOCHOBAHHOCTH TOT0O MPOLIECCYAIBHOTO pelieHus. Vcnonp3oBaHue
MIPEIBAPUTENILHOTO CIEJCTBUS M PACCIIEOBaHUs MPOIECCYalbHBIX Mep MPUHYKICHUS MOJ cyael-
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HBIM KOHTposieM. [IpsiMoit cyneOHbIi HaA30p UHTEPIPETUPYETCS UMU KaK BMEIIATENILCTBO B UHTE-
peChI IPEABAPUTENBHOTO CIIEICTBUS, YIPABICHUE CIEICTBUEM 10 PELICHUIO Cy1a

OTHOCHTENBHO KOPOTKHI CPOK IPUMEHEHHS YTOJOBHO-IIPOLECCYaTIbHOIO KOJEKCA, PETyJIn-
PYIOILIEr0 OCHOBAHUS U MPOLETypHBIE MPOLEAYPHI IS BEIOOpa comep kaHMsl MOJ] CTpaXkel mo pe-
IICHHUIO CY/a, BBISIBUJI CepPhE3HbIC MPOOIeMbl KaK B HOPMATUBHBIX aKTaX 3TOTO YUPEIKICHHUS, TAK U B
€ro MPaKTUYECKOU pealln3aluu.

CrnenoBatenbHO, B cOOTBETCTBUU C 4. 4 cT. 108 YromoBHO-mpoleccyanbHOro kojekca Poc-
cuiickoit dexepanuu perieHre o BO30YKACHUM Jiejia O BbIOOpax MOJ CTpakeil B MPEBEHTUBHOM
MOpSAKE TOJHDKHO OBITh MEPECMOTPEHO CyIbeil B TeYCHHE 8 4acOB C MOMEHTa ero mosydeHus. Ha
MpaKTUKe 0e3yCIIOBHOE COOIOCHUE 3TUX TPeOOBaHUI SBISETCS, B MIEPBYIO OYEpe/lb, OPraHu3allu-
OHHO CJIOHBIM M0 OOBEKTUBHBIM NPUYMHAM, a BO-BTOPBIX, MOXKET MPUIHNHHUTH HEYJI00CTBA BCEM
y4acTHUKAM CyJ1IeOHOTO 3aceaHusl.

VYuuThIBas, 4TO COJEp’KaHUE TOJ CTPaKEeH IOJI03PEBAEMOI0 OrpaHnyeHo 48 yacamu, B Teue-
HUE KOTOPBIX CJIEJOBaTENb WM CIEA0BaTeNb JOMKEH MMETh Bpems IJis cOopa J0Ka3aTelbCTB B
MOJICPKKY X0/IaTaliCcTBa O BEIOOPE MEPHI MPECEUCHUSI B 3aKIIOUCHUU, OH HHUIIMUPYET €r0 U CYJIbs
JIOJIKEH PELIUTh /10 UCTEUEHUs 3TOr0 CPOKa MPAKTUKOBATh BCEX JIMI, YYACTBYIOIIUX B 3TOM pellie-
HUU. B 3TOM KOHTEKCTe ciieyeT OTMETUTh CIEAYIOLIUEe HeraTuBHble MOMEHTHI: 1) B Teuenue 48
4acOB MAJIOBEPOSITHO, UTO CJIEICTBEHHBIE OpraHbl HAWIyT MOATBEPKIECHUE TPOTHOCTUYECKUX MTPH-
YUH BBIOOpA MEpPHI MPECEUYCHUS], TTOCKOJIBKY 3TO MPAKTUYECKU HEBO3MOXKHO B Hauaje paccieoBa-
Hus. 2) CoOnroieHne CPOKOB YPEryJIupOBaHUS MPOOJIEeMbl 3aJlep’KaHus JeNaeT 3Ty HpPOUeaAypy
(hOpMaTbHOCTHIO WM MPUBOJIUT K YBEIIMYCHHUIO KOJIMYESCTBA 3a/IeP KaHUM.

Bbonee Toro, pemenne mo 3Tomy 3anpocy (pakTUUYECKH COCTOUT M3 ABYX 3TallOB: BO-TIEPBBIX,
00OCHOBAHHOCTB apecTa MOA03PEBAEMOT0, B OTHOIIEHUH KOTOPOTO OBUTH Mpe/CTaBICHbBl MaTepua-
761 00 apecte. BTopoil aTan - 3T0 HEmoCpeACTBEHHOE PEIIeHKEe BOIpPOoca O BEIOOpE Mephl Mpeceye-
HUS. DTO TAaKXK€ HE CITOCOOCTBYET PEIICHUIO CYJIbU B KOPOTKUE CpokH [1, c.114].

Hcxons U3 BBILIEU3II0KEHHOT0, 3aKOHOIATENb MPEyCMOTPEN OCHOBOMNOJIATAOIIYI0 BO3MOXK-
HOCTh COJIep KaHUsl MT0I03PEBAEMOTr0 O] CTpaXkei 0oJiee 48 yacoB MO PEIICHUIO Cy/Ia.

Opnako mporeaypa npeaoCTaBIeHHs JOMOJIHUTENbHBIX JOKAa3aTeIbCTB 000CHOBAaHHOCTH WU
HEaJIeKBaTHOCTU COJIep KaHMsI O] CTpaXkel 70 CUX MOp He ycTaHoBieHa. bosee Ttoro, cpoku 48-
4acoOBOT'O COJEPKaHMs MOJ CTpakeil Ha MPAaKTHUKE HE BCErJa COBMAAAIOT CO BPEMEHEM, KOTJa Cya
MIPUHSJT PENICHHE O MPOJICHUH CPOKa COJEpKaHus 1o/ cTpaxkeid. Kpome Toro, ciemayer yuuThiBaTh
Cllydad, KOT/Ia TIOBTOPEHUE CyAe0HOTO pa3dupaTeNbcTBa B CBA3M C M30paHHEM cliefloBaTelieM, Clie-
JI0BaTeJeM WIH NPOKYPOPOM JAPYroll Mephl MpecedyeHus BOOOIE HE MOKET MPOUCXOIUTh H3-3a
HEJO0CTaTOYHOCTH J0KAa3aTeNbCTB HEOOXOAMMOCTH 3aiepxkanus. B Hopmax cr. 108 VYromoBHo-
npoueccyaabHoro kojaekca Poccuiickon @eaepanuu, npoueaypa yBeAOMIEHUS CyIbU HEMEJIEHHO
He TpeOyeTcs, U 1o (akTy JeN0 AOHKHO OBITh 3aKPHITO C MOMOIIBIO 3asSBICHUS O 3aKIIOUYSHUH 0]
CTpaxy 1o nanHomy neny[1, c.121].

MpI nonaraem, 4To €clid OpraHbl IPEABAPUTENILHOIO CJIE/ICTBHUS HE CMOTJIM HAlTH JOCTaTOY-
HBIX JIOKA3aTeNIbCTB JIJIsi TTOATBEPKIEHUS BBHIOOpA TOJ CTpaked B TeueHue 48 4acoB ¢ MOMEHTa
3a/iepKaHusl, TO HE 03HAYAET, YTO OHU JIOJKHBI UMETh BO3MOXXHOCTh HAWTH UX €I1€ Ha TPU JTHS.

C nHamei TOYKH 3pEeHUs, JUIsl PEIICHHs] dTOW MpoOJIeMbl HEOOXOIUMO W3MEHUTh CTaHIApT
nyHkTa 3 actu 7 c1. 108 YIIK P®, mpoBo3riaiias ero cieayroimM o0pa3oM: «0 IPOIJIEHHH CPO-
Ka cojepkaHusi mnoj crpaxkei. [IpojeHune cpoka conepkaHusi MOJ CTpa)ked TOmycKaeTcs IMpH
YCIIOBUM, YTO CYyJl MPHU3HAET 3aKOHHOE M OOOCHOBAaHHOE COJIEp)KaHUE O] CTpakel Ha CPOK, HE
MIPEBBINIAOIINI 24 Yaca ¢ MOMEHTa UCTEUCHUS CPOKa COJEPKAHUS MO/ CTpaXkeH, Mo TpeOOBaHUIO
OJTHOM M3 CTOPOH MPEJOCTABUTH JOMOJHUTEIBHBIE J0KA3aTeNCTBA OOOCHOBAHHOCTH HIIM HEO0OC-
HOBAHHOCTH MEPHI MPECEUEHUs B BUE COACPKaHUs MO CTpakeil. B mpukasze o mpoayieHnn J0IK-
HBI OBITH YKa3aHBI J1aTa U BpeMs MPOJJICHUsI CPOKa CoAepk aHus 1moJ cTpaxeil. Ecnu gompammBa-
IOIIMA  COTPYIHHMK, CJIEAOBATENb WJIH NPOKYpOp H3-3a HEAOCTATOYHBIX JOKa3aTeNIbCTB
HEOOXOAMMOCTH 3aJiepKaHusl U30MPAIOT APYroe OrpaHUYEHHUE, OHH JIOJDKHBI HEMEIJIEHHO CO00-
mmTh 00 3TOM cyabe. [Iporenypa nmogauu 3asiBI€HUS O 3aKIIOYEHHUH IOJ CTPa)xy B 3TOM ciydyae
3aKpsbITa. "
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B yronoBHo-npolneccyanbHOM IUTepaType TaK:Ke MOJYEPKUBAETCA, YTO MPU OLIEHKE 3aKOHHO-
CTH 1 00OCHOBAaHHOCTHU BHIOOPOB B OTHOILLIEHUH OOBUHSAEMOM (I10103pEBAEMOIi) MEpbI IPEeCceUCHUS B
BHJIE COJICP>KAHUS TOJ] CTPaKeH Cy/ibsi BBIHYXKJIEH TPOBEPSTH JOKA3aTEIbCTBA CBOCH BUHBI B MPE/I-
M0JIaraéMoOM MPECTYIUIEHUH, 000CHOBAaHHOCTh OOBUHEHUH IPOTUB HETO

OpHako B HacTodlee BpeMs CyJa HE 0053aH MPOBEPATh NPAaBUILHOCTh IPUMEHEHUS yroJOB-
HOT'0 3aKOHA UJIM 00OCHOBAHHOCTD MOI03PEHUM 1 OOBUHEHUH.

[Tonydaercs, 4To Cyzbs, Clieys MPOBO3IJIAIIEHHOMY IPHUHLMIIY COCTSA3aTEIbHOCTU U JEH-
CTBYs B KauecTBE OECIPHUCTPACTHOIO apOUTpa, OLEHUBAsI TOJIbKO (POpMalibHble OCHOBAHMS IS 3a-
nep>kaHusi, Hen30exKHO (GOpMaATU3YeT U UCKITIOYAET CaMy MPOLEAYPY HPUHSATHS PEIIeHus: 0 BEIOOpe
MephbI IipeceyeHust[2, ¢.78].

Crnenyromas mpoOiema 3akiro4aercs B ToM, 4ro B vactu | crateu 108 VYromoBHO-
npoueccyaabHoro konaekca Poccuiickoin denepanuy BO3MOKHO 3aJ€p)KaHHUE JIMLA B YTOJIOBHOM
IIPOLIECCE 3a MPECTYIIEHUS, 38 KOTOPbIE 3aKOHOM IIPEIyCMOTPEHO JIMIIEHHE CBOOOBI HA CPOK J10
JBYX JIET, €CJIM CYHIECTBYET OJHO M3 CIEAYIOUIUX OOCTOSITENLCTB 00CTOATENbCTBA: 1) MOJ03peBae-
MBI WM OOBHHSIEMBIN HE MMEET IMOCTOSIHHOTO MECTa XUTEIhCTBA Ha TeppuTopun Poccuiickoit
@denepanuu; 2) ero JMYHOCTh HE YCTAHOBIIEHA; 3) HAPYIIUI paHee BHIOPAHHYIO MEpY MPECEUCHNUS;
4) 6exarn U3 OPraHoOB NPEIBAPUTEIHLHOTO CIICJCTBHS UM CY/IA.

HecomMHeHHO, 3TO npaBUiIO MpeJHA3HAUEHO JIS COXPAHEHUS IPOLEYPHBIX PUHYAUTEIbHBIX
Mep, OJTHAKO Ha MPAKTUKE MPU €0 MPUMEHEHHH MOXET BOZHUKHYTh PsiJl CIOPHBIX BOIPOCOB.

YcTaHOBUB Cye€OHBINM MOPATOK BHIOOpA MEPHI MPECEUYCHUS B BUJIE 3AKIIOUYCHHUS MO CTPAXKy
00BHHSIEMOTO (I10JI03pEBAEMOr0), YTOJOBHO-IIPOIECCYalbHBIA Komeke Poccuiickoii denepanuu B
TO 7K€ BpeMs HE OMpPEIeIH KPYyr 00CTOSTENbCTB, HATHUNE UM OTCYTCTBUE KOTOPBIX TOJKHO OBITH
MIPOBEPEHHBIM CY/IOM IPU BHIOOPE TAHHOW MEPHI MPECECUCHUSI.

Taxum oOpazom, cyneOHBIN BEIOOP coAepKaHMsl TIOJ] CTpaXke (a Takke TOMAIllHUN apecT) To-
TOBUT MHOIO MPOOJIEM B MPAKTUYECKOM IPUMEHEHUU. DTO CBSI3aHO C TEM, YTO MpaBUjIa peanusa-
[IUU TIOJIOKEHHUH 0 CyJeOHOM HaJ30pe HEAOCTATOYHO pa3paboTaHbl. B 3TOM BOmpoce MbI CUHTAEM,
yT0 coriacHbl ¢ A.A. UyBuieB 0 CBOEBPEMEHHOCTH BBEJIEHUS Cy/leOHOr0 pa3OuparenbcTBa 3aKo-
HOJIaTeIbHBIM OPTaHOM JJIsl IPUHATHS PEIISHUsI O BHIOOpAaxX B KAYECTBE MEphI MPECEUeHUs: CoJep-
XKaHus o crpaxei[4, c. 18].

B 3akiroueHne MOXHO clienaTh CIEeIYIOLUUE BEIBOIBL:

1. AHaiIM3 HOPM YTOJIOBHOTO MPaBa, PEryIupyIOLIMX OCHOBAHUS U MOPAIOK BbIOOpa Mep mpe-
CeUeHHs, U MPAKTUKH MX MPUMEHEHHS MPHUBEN K CEPbe3HBIM MpoOIeMaM, CBS3aHHBIM C HEIOCTa-
TOYHBIM U3yYE€HHUEM U OTCYTCTBHEM MOHUMAaHUS HEKOTOPHIX MPABOBBIX BOMPOCOB.

2. Cnenyet mpHu3HaTh, UTO BBEICHHUE CY/1I€OHOTO KOHTPOJIS 32 UCIOJIb30BAHUEM 3aJIepyKaHus U
JIOMAIITHETO apecTa ObLI0 HECKOJIBKO MPEXKIECBPEMEHHBIM. MBI BUJIUM TMYTH PEUICHUS ATUX TMPO-
61eM, 000011as TOMOKEHUsT Y TOJIOBHO-IIPOIECCYATBHOTO 3aKOHA, K KOTOPBIM MBI MPU3BIBAEM CO-
KPaTUTh KOJIMYECTBO 3aICP)KaHHBIX M OOBUHSAEMBIX B (ITPEAMOIOKUTEIIEHO) MEIKUX TTpaBOHAPYIIIe-
HUAX. B TO e BpeMs Mbl HaJeeMcs, YTO OHHU 3aCTaBAT COTPYAHHKOB IPABOOXPAHUTEIBHBIX
OpraHOB BBIOMPATh MEPHI MPECEUEHUS U aTbTEPHATHBEI 3aePKaHUIO.
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KayecTBe MEpHI ITpeceueHus U 3a npojasieHueM ero cpokosn //IIpaBoBenenne.C.2016.214.

4. Yysunes A.A. 3akIroueHue MO CTPaXy B KadecTBe Mepsl Ipecedenus. - M.2016.C.85.
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HNEHCUOHHOE OBECIIEYEHUE BOEHHOCJIY XALIUX B POCCUHN

benurxoea Tamvana Muxaninoena

macucmpanm Kanyscckoeo uncmumyma(gpunuana) @edepanvioco 20cy0apcmeeHHo20
010021cemno20 06pPaA306AMENLHO20 YUPENHCOCHUS BbICUE20 00PA308AHUS
«Bcepoccuiickuii eocyoapcmeennuiii ynusepcumem rocmuyuu (PIIA Muntocma Poccuu)»
P®, 2. Kanyaa

AHHOTanus. B Kaxx/10M rocyapcTse co3/laHa CBOSI IEHCUMOHHAs! CUCTEMA, KOTOpas pr3BaHa
MOMOTaTh TeM TpaKIaHaM, KOTOpbIC JIUIIMINCh TpyaocrnocoOHocTu. B Poccuiickoit denepanun
MPUHIIMIIBI, 110 KOTOPBIM (YHKIIMOHUPYET MEHCHUOHHOE oOecredeHne BOCHHOCITYXKAllluX, HUMEeeT
CYIIECTBCHHBIC OTIUYHS OT oOmield. BeimiaTta neHcuil rpaxkaanaM, KOTOPbIe OTHOCATCS K JaHHON
KaTeroOpHvH, U YWIEHaM UX CEMEN Peryaupyercs OTAEIbHBIM 3aKOHOJATEIbHBIM AKTOM U BBIILIAYMBA-
ercst He uepe3 [leHcnoHHbIN (HOHM, a Yepe3 Opyrue YIOJTHOMOYCHHBIC OPTaHbl — CHUJIOBBIC BEIOM-
cTBa. B naHHOI cTaThe MPOBEAEHO UCCIEAOBAHUE COBPEMEHHOI'O IPABOBOIO PEKUMA IEHCUOHHOTO
obecrniedeHrs BOCHHOCTYKamux. Hemalio Hamumx rpakaaH COCTOMT Ha BOMHCKOW cirykOe. Hasep-
HSKA KaXJbI U3 HUX, Y KOTO MOAXOIUT CPOK JO BBIXOJA HAa MEHCHUIO 33JIal0TCSI BOIIPOCOM — KakK
odopmuTh neHcuo? KakoB mopsIok pacyera MeHCHOHHOTO obecriedeHusi? By nyT nu kakue-HuOy b
u3MeHeHus B Ommpkaiiime roapl? Kak ohopMuUTh meHCHIO AJ BAOB, MOTHOIINX BOSHHOCITYKAIIUX,
U KaK paccuutarth ee pasmep? Kakue BooOIIe €CTh HOBOCTH O BOCHHBIX MEHCUSX Ha TEKYIIUH roa?
DT ¥ MHOTHE JPYrHe BOIMPOCHI COOCTBEHHO PACKPBHIBAIOT aKTyaJbHOCTb TE€MBI HUCCIEIOBaHUS B
paMKax JaHHOM CTaTbH.

KuroueBble ci10Ba: cTaTyc BOGHHOCTY>KAIINX, IEHCUOHHAS CHCTEMa, IEHCHOHHOE olecreye-
HUE, BOGHHAs MEHCHsI, UHJIEKCAIlUs IEHCUH, PacdeT MEeHCUOHHBIX BBITLIAT.

[lencuonHoe obecrieueHnEe BOCHHBIX NEHCUOHEPOB PEriIaMEHTUPYETCS PAJOM 3aKOHOB, OC-
HOBHBIM M3 KOTOpbIX sBIsiercsa 3akoH P® ot 12.02.1993 N 4468-1 (mocneaHue u3MeHEHUs, BHe-
CEHHbIE B Hero, natupytorcs 20 nekadps 2017 r.).

3aKOH YCTaHABJIMBAET MEPEUEHb KATErOpPUil TpakJaH, KOTOPbIE MOTYT NIPETEHI0BaTh Ha IO-
JIy4€HUE BOCHHOW MeHCHMU. B 3aKkoHE MOXHO HAWTH OTBETHI HA BCE MHTEPECYIOIIME BOMPOCHI,
BILJIOTH /10 @IrOPUTMA JEHCTBUI B TOM CIIy4yae, €CIIM IpakJaHUH MMEET IPaBO NPETEHI0BAaTh Ha
pasnuuHble neHcuu. M Takxke perasaMeHTHpYyeTcs Coco0 MCUMCIIEHUS TIEHCHUM, a TakKe MOPSA0K
ee Ha3HaueHMs U BhIIATHL. Tak, MEHCHOHHOE 0OecleueHue BOGHHOCTYKAIlUX U WIEHOB UX ceMel
MIpeoJiaraeT BbIIUIATY MEHCUM, pa3Mep KOTOPOM 3aBUCHUT OT psiza (aktopoB. B ux umcie takue,
KaK IMPUYMHA MOTEPU TPYAOCIOCOOHOCTH (3TO MOXKET ObITh KaK HAJIWYHME JOCTATOYHOM BBICIYTH
JIET, BOGHHOM MJIM CMEIIaHHOM, TaK U NHBAJIUAHOCTb, BbI3BaHHAS PAa3IMYHBIMU OOCTOSTEIHCTBAMM).
[Tencus mo morepe kopmuiblia cocrasiseT 40% umu 30% (ecnu rubenb HE CBS3aHA C y4acTHEM B
00EBBIX JICUCTBUSAX) OT MMEIOIIETOCS 3apab0TKa BOEHHOCTYXAIIero. B ocTaimpHBIX Ciydasx mpo-
LIEHT BBILLE.

[lencuonnas pedopma, koropas nmpoBoautcs B ctpaHe ¢ 2014 roga, ux Takxke 3aTpoHYyJa.
Tem He MeHee, BHECEHHBIE U3MEHEHUS MOXKHO OLIEHUTh CKOpEe Kak IOJIOKUTeIbHbIe. Cpennu HuX
Takue, Kak:

e HOBasi (hopMyJa pacyera, KOTopas MpeAroiaraeT BBOJ CTaHAAPTOB JBOHHON NMEHCUU U UC-
YUCJIEHUS CTaXa;

e YBEJIMYEHHE HAZ0aBOK OMPEEIIEHHBIM KaTeropusiM COTPYIHUKOB, KOTOpPbIE MPOSIBIISIIN aK-
TUBHOCTh M HHUIIMATUBHOCTH B padoTe;

e MIOBBILIEHHE MTOTOJIKA IEHCHOHHOTO BO3PacTa;

e HAJIMUME ITpaBa MOJIy4aTh IIEHCUIO B MTOBBIILIEHHOM pa3Mepe MPH BbIXOJAE Ha NEHCHUIO MO3Ke
YCTaHOBJIEHHOTO CpoKa [9]

IIpu 3TOM BCE JIBIOTHI, KOTOPBIE IIOJIATAIOTCSI BOEHHBIM IIEHCUOHEPAM, COXPAHEHBI.

Oco0y10 akTyaJllbHOCTh UMEET BOIPOC O MPOBEACHUN HHJIEKCALUK BOCHHBIX MeHcui. [Ipuns-
Tasi HECKOJIBKO JIET Ha3aJ IPaBUTEIbCTBOM IIpOrpaMMa yCTaHaBJIMBAET, UTO MEHCUS JO0JDKHA Iepe-
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CUMTBIBATBCS €KETOJHO IS MEPEKPBITHS MHQIAIHMOHHBIX mpoieccoB. OHAKO CIOXUBLIAsICA He-
IIpOCTasi SJKOHOMUYECKAsi CUTyallysl B CTPAHE BBI3BIBACT OIIPEIIEIICHHBIE TPYIHOCTH IIPU peaanu3aluu
takoil mepsl. Tak, 3a 2018 rox uMeno Mecto MoBkIIeHUE ITeHCHH Beero Ha 4%. [Ipu a3Tom oberman-
Has MHJAEKcalus, IPOBEIEHUE KOTOPOH IUIAHUPOBAIOCH B OKTAOpE, M0 (akTy 3aTPOHYJIA TOJIBKO
Y3KO€ YHCJIO IEHCUOHEPOB.

C ydeToM TOro, 4yTo OXMJAHMS IOJIy4aTh OOJiee BBICOKYIO NEHCHIO B IPOILIOM TOAY He
ONpaBIANIOCh, TENEPh Bce BHUMaHKe HaieneHo Ha 2019 roxa: B nayane 2018 roga crano U3BeCTHO,
yto ¢ 1 okTs16ps 2019 roga neHcun BOGHHOCTYXAIIKUX OyyT yBelaruueHsl Ha 6,3%.

Cornacho cratbsim 52 — 54, 58, 65 3akona Poccuiickoit @eneparun ot 12 despans 1993 ro-
na Ne 4468-1 «O neHCHOHHOM O0ECIIEYCHHH JIUII, MPOXOIUBIINX BOCHHYIO CIYKOy, CIy»)kOy B op-
raHax BHYTPEHHUX J€J, ['ocyaapcTBEHHON MPOTUBOIIOKAPHOM CITy’KO€, OpraHax Mo KOHTPOJIIO 3a
000pOTOM HApPKOTHYECKUX CPEJCTB U IICUXOTPOIHBIX BELIECTB, YUPEKICHHUIX U OpraHax yroJlOBHO-
UCTIOJHUTENBHOW cucteMbl, denepanbHoil cinyx0e BOWCK HalMOHANBHOW TBapauu Poccuiickoii
Denepauyy, 1 UX CEMEW» 3asBJICHUS O HA3HAYEHUU IIEHCUH MPEICTABIAIOTCS B IEHCUOHHBIE Opra-
Hbl BMECTE C COOTBETCTBYIOIIMMHU JOKYMEHTaMH, HEOOXOAUMBIMU JUIsl PELIEHHUS] JaHHOTO BOIIPOCA.
3asiBIEHHE M JOKYMEHTBl PacCCMaTPUBAIOTCS IEHCHOHHBIMUA OpPraHaMU HE NO3JHEE JECATU JHEU COo
JTHS TIOCTYIIJICHUS 3asBJICHUS JIMOO paHee He MPECTABIEHHBIX JOKYMEHTOB.

IIpu HecBOeBpEeMEHHOM OOpaIlleHUH EHCHS 3a MPOLUIOE BpeMsl Ha3HAYaeTCsl CO JTHsS BO3HMK-
HOBEHUS TpaBa Ha MEHCHIO, HO He Oosee ueM 3a 12 MecsieB, IpeecTBYONNX THIO 00paIieHus
3a HeW.

JlHem oOpallieHus 3a Ha3HAUE€HUEM NIEHCUM CUMTAETCs IeHb 110Jjaul B IEHCUOHHBINA OpraH 3a-
SIBJICHUSI O HA3HAYEHUU NIEHCUU C MPUIIOKEHHBIMU HEOOXOAUMBIMU JIOKYMEHTaMHU, 0053aHHOCTh O
IIPEJICTAaBICHUIO KOTOPBIX BO3JIOKEHA HA 3asBUTEJIS, a IIPU MEPECHUIKE 3asIBJICHUS U JOKYMEHTOB 110
[I0YTE — J1aTa UX OTIPABICHUS.

Criopbl 0o BONpocaM Ha3HAYEHMs] U BBIIUIAThl IEHCHOHEpPAM U UX CEMbSM, B3bICKaHHUS W3-
JIMIIIHE BBIIUIAYEHHBIX CYMM IIEHCUH Pa3pelIarOTCsl BBIIIECTOSIIMMU OpraHaMH B MOPSAKE MOTUH-
HEHHOCTHU NEHCHOHHBIX OPTaHOB JHOO0 B Cy1€0HOM MOPSAIKE B COOTBETCTBUH C 3aKOHO/IaTEIbCTBOM
Poccuiickoit denepanun.

Ha ceronssmnmii 1eHb BONPOC O NPEIOCTABICHUN BOCHHOM IIEHCUU PETTIAMEHTHPYETCS He-
MaJIbIM KOJINYECTBOM 3aKOHOJATEIBHBIX aKTOB.

Eciu roBopuTh KOHKPETHEH, TO PEYb UJIET O TAKUX 3AKOHAX, KaK:

1. 3akon Ne4468, B yacTHoCcTH cTaTh¥ 36 U 37, KOTOPBIE PETYIUPYIOT BOIIPOC O CyMME IIE€H-
CHOHHOTI'0 00€CIICUCHMS,

2. Vka3 Ilpesnnenta P®, KOTOpBIN YETKO ONpenenseT NOpsAA0K pacueTa CyMMbl IEHCHOHHO-
IO JOBOJBbCTBHUS;

3. IlocranoBnenue [IpaBurtenscrea PD, koTOpoe rapaHTUpyET MOIYyYEHUE NIEHCUH BCEM BO-
€HHOCTYXAaIllM U BIOBaM;

4. Konctutynusa P®, koropas rapaHTUpPYyeT MOJYyYEHUE TEHCUOHHOIO JI0BOJIBCTBUS KaXKAbIM
rpa)IaHUHOM Halllel CTpaHbl, B TOM YHCJI€ U BOCHHOCITYKAILUMHU.

JlaHHBIN MepeueHb 3aKOHOMIPOEKTOB HE SBJISIETCS UCUEPIBIBAIOIIMM, HO IIPU 3TOM ecTh 0a3o-
BbIM, KOTOPOE JIOJKHBI 3HaTh BOCHHOCIHYKalIUe MpU O0(QOPMIIEHUH CBOETO MEHCHMOHHOTO JOBOJb-
CTBHUSL.

Iopsinok ogopMiIeHUsI 3aKITIOYAETCS B CIEIYIOIIEM:

1. IlpeTeHneHT Ha MoJlydyeHHE NEHCUU O0pallaeTcsl B TEPPUTOPHATIEHBI BOEHHBIN KOMHUCCA-
pHart, r7ie OH COCTOUT Ha y4eTe CO CBOUM JINYHBIM aCIOPTOM.

2. IlpenbsBUTh MepeueHb TaKOW JOKYMEHTAIMM: BOCHHBINA OWIIET, Mpearucanue, JMUHOoe Jie-
710. [ToMuMoO 3TOTO 00s3aTENBHO CAEAYET MPEAOCTABUTh: OpUrHHAN TpynoBo karmkku 1 CHUJIC.

3. CoBMeCTHO C COTpYIHHMKaMH BOEHKOMAaTa HEOOXOAUMO OylIeT 3alOoJHUThH ClelUaIbHBINA
OJIaHK/3asBJICHUE W MPUJIOKUTH K Hemy | (ororpaduro 3x4, BemeBoii MO0 Ke ACHEKHBIN aTTe-
cTar.

4. TlpenoctaButh crpaBky u3 [I® mo mecTy CBOEro mpoKUBaHUs, KOTOpas MOATBEPKIAET
(baxT OTCYTCTBHS O(POPMIICHHOMN ITEHCUH.
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Crout oOpamiarh BHUMaHUE, YTO BEIIEBOM MO0 ke NEHEKHBIN aTTecTaT MOJIyJaroT Bce Oy-
Jyliye BOGHHBIE IEHCUOHEPHI 10 MeCTY NMPOX0:KIeHUs] BOMHCKOM CJIYKObI B OyXraiarepuu.

B cnydae, ecniu y Oyyiiero BOGHHOTO MEHCHOHEpa UMEIOTCS KaKHe-TH00 JIbrOThl, OH BIIPaBe
MIPEIOCTABUT B BOGHHBIM KOMHUCCApUAT YOCTOBEPEHHE, KOTOPOE ITO MOATBEPKIACT.

[Tocne mogaun HEOOXOAMMOTO TIaKeTa TIOKYMEHTOB, IEePBasi BhIIJIaTa BOSHHOMY IIEHCHOHEPY
Oyzaer He mo3/Hee 3-MeCSAYHOTro NMepHo/Ia.

Cam pacyeT MeHCMOHHBIX BBIILIAT corjiacHo Ykaszy Ilpesuaenta PO ocymiecTBisiercs cie-
JTYIOIIMM 00pa3oM:

e [Ipu HANIM4UKHU cTaxa B 20 JeT — nencust cocrapisieT 72,23% oT cyMMBbI TPYZOBOTO OKJIAJIA;

e 33 K&KIbIN JOMOJHUTENBHBIN TOJ CTaXka MPOUCXOIUT Haj0aBKa B pa3mepe 3%;

e B 3aBUCUMOCTH OT PETHOHA MPOKUBAHUS MOXKET ObITh MPUMEHEH U MOBBIIAOINN K03(du-
uueHT. OH HaPSIMYIO 3aBHCHUT OT TOTO, Tie MPOXOINI CITY>KOY BOCHHBIN IEHCHOHED.

Crout orMeTuTh, uto 3a 2018 rox B cpegHem no Beceil Tepputopuu PO pasmep neHcuu BoeH-
HOCITY>KallX cocTapisieT nopsaka 24 500 pyounei.

[TeHcuu MOIOXKEHBI M BIOBAM BOCHHOCIYXKAIIUX. B TiepByro odepenb BIOBaM BOSHHBIX TICH-
CHOHEPOB HEOOXOAMMO OOpaliaTh BHUMaHUE Ha TO, MOJTY4YaloT OHHU YK€ MeHCHIo Ju0o ke HeT. Ec-
JIM OHU HE TOJTYYaroT Ha ce0s ICHCHOHHOE obecrieueHne — it opOPMIICHHUS CIIeIyeT 00panarbes B
[Tencuonnsit ®oHJ, ecnu y)Ke BIOBBI UMEIOT MEHCHIO — OOpalieHune ujaetT B MUHUCTepCTBO 000po-
HBI (B BOCHHBIM KOMHCCApUAT, T/I€ YUCIIICS Ha y4yeTe cyrpyr) [10].

[Tomumo caMoro 3asiBIeHUs, KOTOPOE COCTABIISETCS COBMECTHO C COTPYIHUKAMHU BOCHKOMATa
m6o 1D, HeoOxoauMo OyAeT NpeabIBUTH NepeYyeHb TAKO0 JOKYMEHTAIMU:

e TIACTIOPT 3asIBUTEJS;

e OpUTHHAJI CBUAETEIHCTBA O CMEPTU BOCHHOCIIYKAILIETO;

e TF000M JOKYMEHT, KOTOPBII MOXET MOATBEPIUTH POACTBO (CBUAETEIHCTBO O PETHUCTPALIUU
Opaka BITOJIHE TTOJIOMIET);

e IIPU HATTMYUU OOIIUX JETei ¢ MOTHOIMMM HEOOXOIUMO MPEAOCTAaBUTh UX CBUJETEIHCTBA O
POXKJIEHUH.

B Hepenkux cimyyasx, YIOJIHOMOUYEHHBIA OpTraH, K KOTOPOMY OOpaIaroTCcsl BAOBBI MOTHOIINX
BOCHHOCTYXAIIUX, MOXET MOTPeOOBATh M IPYTHe TOKYMEHTHI. B 4acTHOCTH pedb UIET O MEIHUITHH-
CKOM 3aKJIFOUEHUHU MPUYUHBI CMEPTHU BOCHHOCHYXalero. [1o 3Toi npudnHe pekoMeHayeTCs] UMETh
ATOT AOKYMEHT Npu ceOe mpu 0pOpMIIEHUH TEHCUOHHBIX BbIIIIAT [8].

[Tocne Toro, KaKk Bech MepeueHb ObLT MPEAOCTaBICH YIIOJTHOMOYEHHOMY OpraHy, peuieHue o
MIPEIOCTABIIEHUH JIUOO K€ OTKAa3€ MEHCHUU BBIHOCUTCS He no3jHee 10-1HeBHOro nepuoa.

CormnacHo JEHCTBYIOIIEMY 3aKOHOAATENbCTBY, B YacCTHOCTH cTaThsiMu 36, 37 3akoHa
No4468, pasmep NeHCHOHHOT0 o0ecrieyeHHs MO MPUYMHE YTPAThl KOPMUWJIbLA COCTAaBJISET:

¢ 50% OT cymMMapHOTo JEHEKHOTO JI0BOJICTBUS MOTUOIIET0 BOGHHOCTYKAIIIET0, €CITH CMEPTh
TTOBJICKJIa TIOHECEHHAs BO BpEMs ITPOXOXKICHHSI BOWHCKOH CITYy)KOBI TpaBMa,

¢ 40% OT CyMMBI JEHEKHOTO JOBOJBCTBHSI, €CIIM BOSHHOCTYKAIUK yMep M0 MpUYUHE MPH-
00pETEHHOTO B MPOIIECCE MPOXOKACHUS BOUHCKON CITY»KOBI KAKOTO-TH00 3a00JIeBaHNUS.

Crout Takxke oOpaimaTh BHUMaHHWE Ha TOT (akT, YTO pa3Mep JAOMOJHUTENBbHON MeHCHH (110
yTpaTte KOPMUJIbIA), KOTOpasl MPEIOCTABISETCS BJOBAM IMOTHONIINX BOCHHOCTYXKAIIUX, MPEACTaB-
nsieT u3 cebs mpousBenenue [IK (mencuonHoro koddduimenta) morudiero Ha ce6ecTOMMOCTh
onnoro 1K B roxy odhopmiiennst IEHCHOHHOTO TOBOJIHCTBUS.

[Tpu sToM HEeoOxoauMO oOpamiaTh BHUMaHue Ha TOT (haKT, YTO €CIHM MOTUOIIHNI BOEHHOCTY-
KaIU{ TIPY CBOCH JKH3HH YK€ TIOJTydall HECKOJIbKO TICHCHOHHBIX BBIILIAT, TO PAcYeTHOES 3HAUCHUE
MIEHCUOHHOTO JIOBOJLCTBUS CIEAYET pa3leliuTh Ha oOlee YHCIO HETPYAOCHOCOOHBIX, KOTOpHIE
HaXOoIATCS Ha okauBeHNH [11].

Brnagumup [Tytun B okTsa6pe 2018 roga mpoBern BeTpeuy ¢ opuilepaMu poCCUUCKON apMUH U
COOOIINJI, YTO MEHCHUSI BOCHHOCIY)KalIUX U COTPYIHUKOB CHJIOBBIX BEIOMCTB Oy/€T yBEIMUYECHA Ha
6,3% c 1 oxraops 2019 roga. l'ociyma PO yxe 0100puina COOTBETCTBYIOIIME MOMPABKU B 3aKO-
HOJIaTeIbCTBO.

10
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VBenuueHue OXUIACTCS 3a CUET MHJIEKCAIIMU JIEHEKHOTO JTOBOJIbCTBUSI BOCHHOCTYKALIUX
Ha 4,3%, a TakKe 3a CUET yBEJIMYEHHUS MOHMIKaouero kodddunuenta. Pasmep neHCHOHHBIX BBI-
iat OyIeT paccuuThIBaThes Kak 73,68% OT IeHEKHOTO TOBOJILCTBUS BOSHHOCTYX AKX (0 3TOTO
72,23%). D10 0O€CcTeunuT JOMOJHUTEIHLHOE YBETUUCHUE TICHCHOHHOTO o0ecriedeHus emie Ha 2%

Ecnu roBoputh 00 MHAEKCAIIMM BOSHHOW MEHCHH JII BJOB BOCHHOCTYXKAIIMX M CAMUX ICH-
CHOHEPOB, TO OHA 3allJIJaHMpPOBaHa B HECKOJIBKO ATAINOB: BECHOU U oceHbto. Ho mpu 3ToM, elie He-
W3BECTHO, Ha CKOJBKO OyJIeT MOBBIIICH pa3Mep MEHCUOHHOTO JOBOJLCTBHUS. Bce HampsiMyro 3aBu-
CHUT OT TOTO, Kak OyJeT CKJIabIBaThCsl SKOHOMHYECKasl CUTYyalus B cTaHe [§].

ITo cpaBHEHMIO CO CTPaxOBOH IEHCHEH, BOCHHAS TICHCUS HAXOIUTCS 1MOJ OOJIBIICH 3aIlMTON
rocynapctBa. Tak Kak u3-3a 3aMOPO3KH MHJEKCAIIMU B BpeMs KpU3HCa, IPOU3BECTH MOBBIIICHUE HE
MPEJICTABIISUIOCh BO3MOXKHBIM, TOCYJapCTBO MPOCTO KOPPEKTHPOBAIO MOHIDKAIONIMN (akTop, B
pe3yibTaTe 4ero BoeHHas neHcus B rnpouiom 2017 roxy nossicuiack Ha 4%.

[Tomo6HOE MIIaHUPYETCs] MPOU3BOAUTE C TIEHCUSMU BOCHHBIX Onypkaiimme mnapy Jjiet. OgHako
BCE yallle UAYT Pa3rOBOPHI O MOBBIMICHUH CTa)ka PabOTHI, MOCIE KOTOPOTO BOCHHBIN BBIXOAUT Ha
TIEHCHUIO.

Ceituac crax coctasiser 20 JIeT, ero MIaHUPYIOT YBEIUYHUTh A0 25, TAKUM 00pa3oMm, rocy-
JAPCTBO XOYET COKPATUTh TPAThl HAa BBIIUIATHI JOCPOUYHBIX MEeHCHH. CHEenuaaucTsl TOBOPST, UTO
naHHast peopmMa MOKET BCTYIUTh B CUJTY yXKe Mocie BhIOOpoB. [leHekHOe TOBOJILCTBUE BOSHHBIX
BoeHHOCcTy)amme peaqu3yroT CBOE MPaBO HA TPYA MOCPEACTBOM BOCHHOH CIY»OBI, U COTJIACHO
KOHCTUTYIIHOHHOMY MIPaBy UMEIOT BO3MOKHOCTh TOJy4aTh BOSHATPaKICHUE 32 CBOU TPY/.

Tak BOT, IMEHHO JICHEI)KHOE JIOBOJIbCTBHE BOCHHBIX U SBJIACTCS (DOPMOM peam3aiuu 3TOro
npaBa. Ha nmpoTtsbkeHuu yxxe 5 et uHIeKcanus JIeHEKHOTO TOBOJIbCTBUS OCTAETCS 3aMOPOKEHHOM,
He cMOTps Ha Kpu3uchl. B 2017 roqy MuHbuH npeayiarai HECKOJIbKO H3MEHHUTH MOJIX0]] K HHJICK-
call¥ JTaHHOTO THIIAa BHIIUIAT — BMECTO (PMKCHPOBAHHOMN HMHJIEKCALIUM OHM IpEAsiarajaud BBECTHU
MIEPEeMEHHOE 3HAYCHHE, KOTOPOE OyJIeT 3aBHCETh OT YPOBHS J0XO0Ja TOCYAAPCTBEHHOTO OIOKETA,
YTO MO3BOJIMT B JIaJbHEHIIIEM KOPPEKTUPOBATh 3Ty cymmy. Oanako ['ociyma oTKIIOHMIA 3TO Mpea-
JIO’)KEHHE, HE JKeJar0 YKOHOMUTH Ha BHITUIATaX BOEHHOCTYKAIIIHM.

C 1 sHBaps 3TOro roja Hayanach NOCTENEHHAs MHAEKCALUs MEHCUI 1JI1 BOEHHOCTYXaIIUX.
YpoBeHb UHQIISIIIMKM TTPOLLIOTO TOJa OKa3ajics JOBOJBHO HU30K — Bcero 2,5%, mosTomMy B 3TOM
rOJy, BOIPEKH OOBIYHOMY TEUEHHUIO0 00CTOSATENbCTB, HHEKCAIUS OblIa MPOU3BEICHA YKe B sSTHBApeE,
a He B ¢eBpasie, Kak 3TO ObIBaeT OOBIYHO.

JlocTaTOuHO YacTo OBUTH CIBIITHBI PA3TOBOPHI O TOM, YTO BOCHHBIE IIEHCUOHEPHI TAK)KE MOTYT
OXuJaTh mnoBblleHne neHcuit Ha 2500 py6neii. Ha camoMm nene, Bce He Tak mpocto. Bo-nepBbiX,
KOCHETCsl HaJi0aBKa Ha BCEX, a MPUMEPHO TPETh MEHCHOHEPOB, a BO-BTOPHIX, CyMMa HE TaK CTPOTo
¢dbukcupoBaHa, oHa OyzeT 3aBUCETh OT 3BaHUA. 3,1 Mipa pybrnel yxe ceidac BbIIEIEHBI U3 TOCY-
JApCTBEHHOTO OIO/KeTa Ha MOBEIICHHE U WHACKCAINH MeHcuid BoeHHochmyx)ammx B 2019 u 2020
rojiax.

Taxxe BechMa pacrmocTpaHEHBI CIYXH O TOM, YTO BO3MOXKHA OTMEHA MEHCHOHHBIX MOCOOM
JUTsl BOGHHOCTYKanux Takas mHGOpMaIHs COBEPIIICHHO HUYEM HE MOJTBEPK/ICHA, OJIHAKO Y MPO-
€KTa MHOTO CTOPOHHHKOB MHOTO CTOPOHHHKOB, IIO3TOMY, HaBEPHOE, HE CTOUT COBCEM HE o0palaTh
Ha Hee BHMMaHHE. /(€70 B TOM, YTO HEKOTOPBIE CUUTAIOT, YTO BO BPEMsI BOSHHOU CIYXKOBI JIIOIH
MOJIy4arOT TaKU€ HaBBIKH, KOTOPBIE B MOCIEICTBHE MOXHO MCIIOJIb30BATh U HE TOJBKO B BOEHHBIX
LIETISTX, a B OBITY, @ TOTOMY y BOGHHOCTYKAIIIUX €CTh BCE BOZMOXXHOCTH 00ECIIeYnBaTh ceosl.

OpnHako JaHHAs TOYKa 3PEHHS HE YUMTHIBAET, YTO YacTO BOCHHas ciykOa Ooyiee TpyaHas H
BBIMATHIBAIOIAS paboTa HEXENN IPYrUe AOHKHOCTH Ha «TPaKIaHKey, a MoTomy 3a 20 JeT 4eoBeK
mpocTo u3HammBaet ceds. OHAKO MPETyCMOTPEH B ATOM MPOEKTE CIAEAYIOIUH MOMEHT — BBITLIA-
Ta BBIXOJAHOTO MTOCOOU C IIENBIO MOACPKKH BOEHHOCTYKAIKUX. TaKKe CTOPOHHUKH ITOTO MPOEKTa
mpeaaralT MPOXOIUTh BOCHHOCITYKAIIMM OecriiaTHOe mepeoOydeHne, 4To MO3BOJIUT UM B Jallb-
HEHIIIeM 3aHSTh CBOE MECTO Ha PhIHKE TPY/a.

Urak, B mocinenHee BpeMs MuH(UH Bce yale 3asiBISCT, YTO TOCYIaPCTBEHHBINH OIOKET HE
PE3MHOBBII, U JIEHET Ha MOBBIIIEHNE COLUMAIbHBIX BBIILIAT, B TOM YHCJIE HAa JOCPOUYHBIE TIEHCHH, K
KOTOPBIM M OTHOCATCS TICHCUU BOCHHOCITYXAIIUX. 3a MOCIEeAHNE Napy JeT Ha UHICKCALUK JaHHBIX
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BBHITUIAT ObLJIa TIOTpadeHa 3HAUMTENbHAS CyMMa, a ToToMy MuH(HH 3asBIseT, uTo K KoHIly 2018
rojga OOJKET, BBIJICICHHBIN Ha BBHIILIATY MEHCHM, MOXET MpocTo omycTeTh. C Opyroil CTOpOHBI,
I'ocayma mpogomxkaeT HacTauBaTh Ha (PUKCUPOBAHHOW MHJEKCAIIUU TIEHCUI BOCHHOCTYXKAIIIUM, a B
OnMuKaMIIMX TUIaHaX MOBBIIIEHHE YPOBHS ATHX BBIILIAT ellle 1Mo 2% B TEUEHUE ABYX MOCIEAYIOMUX
JIeT.

OpHOo3HAYHO TO, YTO MEHCHOHHas pedopma TpedyeT mepecMoTpa B Oimkaiiliee Bpems.
MO>HO JHIIb CKa3aTh, YTO MOBBINIEHUE Pab0Yero craka Wil OTMEHA IMEHCHUH BOCHHOCIYKAIIUM B
TOYHO HE MPOU30MIyT. Taku Mepbl BICKYT 3a COOOW yIlleMJICHHE MpaB BOCHHBIX, HAXOSAIINXCS B
3anace. A Poccus celiuac Hy)K1aeTcsi B KPEIKOW BOGHHOW CTPYKTYpe.

B xonne 2016 rona 6su10 1ano nopydenue MunucrepctBa punancoB P cBoemy moasenom-
CTBEHHOMY Hay4dHO-uccieaoBareibckomy HHCTUTYTY HU®U. Ono HampaBieHO Ha BbBISBIICHHE
OCHOBaHUI KOPEHHBIM 00pa30M MepecMOTPETh MOAX0A K (OPMUPOBAHUIO BOCHHBIX ITEHCHUH.

Hupektop 3toro uncruryra B. HazapoB cunraer, 4T0 BMECTO EHCUIA BOEHHBIM HYXKHO IIPEJI-
JIO)KUTh «HOPMAJIbHBIN COLIMAIIbHBIA KOHTPAKT». JTO BOBCE HE TOBOPUT O TOM, YTO BOCHHBIE IEH-
CUM WCYE3HYT, MTOCKOJBKY TaK OBICTPO MHUIIMATHBA MUH(HUHA OCYIIECTBUTHCS BPSI JTH CMOXKET.
OpnHako yxe ceiyac BUJHO, UTO MOCJE NOATOTOBKH MPEUIOKEHUHN 110 U3MEHEHUSIM B I'PaKJaHCKOU
MEHCUOHHOM CUCTEME B3SUIMCh U 32 BOCHHBIX. UTO MOXKET cnyduThcsi? CyTh BO3ZMOXKHBIX TIEPEMEH
CBOAMTCS K cienyroueMy. B HacTosiiee Bpemsi BOCHHAsl NEHCUs Ha3HA4yaeTcsl JHIaM, KOTOpbIe
MIPOCIY>KHJIU B CHJIOBBIX CTpyKTypax Oosiee 20 ser. Kpome Toro, Ha MeHCHIO MOTYT PacCUUTHIBATH
T€, KTO MPOCIYXHI B apMUU HE MeHee 12 ¢ MOJOBUHOM JIET U UMeeT MpH 3TOM OOl cTax B 25
JIET, YBOJICHHBIC TI0O COCTOSIHUIO 3JI0POBbsSI MJIM B CBSI3U C PEOpPraHU3AIMEN YacTeil, U JOCTUTIIHE
pu 3TOM Bo3pacTa 45 ner. KiroueBbIM e MOHITHEM MPU PEIICHUH BOIIPOCOB MEHCHOHHOTO 00ec-
MIEYCHHS SIBIIICTCS «BBICTyTa JeT». [Ipemioxkenne MuHucTepcTBa (DMHAHCOB MOXHO TPAaKTOBAThH
TaK, YTO OHO B MPUHLIUIIE OTPULIAET 3TO MOHATHUE, TO3TOMY BO3HUKAIOT OMACEHUS TOrO, YTO BOCH-
HBIM ITIEHCUU OTMEHAT [1].

Onenku skcneptoB Maes MuHbuHa HAXOAUT CBOMX CTOPOHHHKOB U CKENTHUKOB. [lepBbie
CUHMTAIOT, YTO HY)KHO BHHUMATEJILHO pacCMaTpUBaTh BECh MAKET MpeiaraeMpix n3menenui. K mpu-
Mepy, OH BKJIIOYAET B ce0s TO, UTO YBOJICHHBIC B 3aac BOCHHBIE CMOTYT MPOUTH Mepeo0yUueHue, a
BBIXOJIHOE TTOCOOME TUTAHUPYETCSI TAKUM, YTOOBI JICHET XBAaTUJIO U Ha ATO.

B vactHOCTH BHIle-TIpe3uIeHT o0IecTBeHHOM opranu3anuu «Omopa Poccuny I1. Curan cuu-
TaeT, YTO B aQPMHH CIY>KUT OOJBIIIOE KOJTHMYECTBO CHEIIHATMCTOB, HABBIKA M OMBIT KOTOPBIX CMOTYT
MIPUTOUTHCA HA TPaKIaHKe U UM, U o0miecTBy. Kpome Toro, BeIX0HOE MOCOOHE MOHPABUTCS TEM,
KTO TTOKUJIAET PsiIbl BOOPY>KEHHBIX CHJI B MOJIOJIOM BO3PACTE U HE MOKET PaCCUUTHIBATH HA TIEHCHUIO
B 0003prMOM OyaymieM. DKCIepThl CXOASITCS BO MHEHHUU O TOM, YTO TIEPECMOTpa YCIOBUN HadHC-
JIEHUs TICHCUH U30€XKaTh HE MOJYyYUTCS MPOCTO MO TOW NMPUYUHE, YTO CTPaHa OKa3aiach B TPYIHBIX
SKOHOMUYECKUX YCITOBUSX.

B Hacrosiiee BpeMsi HEBO3MOXXHO CKas3aTh O TOM, KakoW Oy/eT MEHCHsT BOCHHOCITYKAIIETo
yepe3 napy jer. MHOrrue BOEHHbBIE HAXOAST HEYAOBIETBOPUTEIBHBIM BHINIOJIHEHHE YKa3a Mpe3u-
nenta ot 07.05.2012 r. N 604, koTopblii NpeaycCMaTpUBall €KErOJHOE YBEIIMUYCHUE BOCHHBIX IEH-
CUil TakuM 00pa3oM, 4TOOBI OBIBIIIFE BOCHHBIE Tpa)KJIaHe MOTyJyalld He MEeHee ueM Ha 2% cBepx
ypoBHs uH(usmuu. B peansHocTy B 2016 u mmanoBeix 2017-19 romax meHcHsl yBeIHMYUBAIACh U
OyIeT exXerojHo yBenuuuBaThcsi Ha 4%, YTO HAMHOTO MEHBIIE TMPOIEHTa POocTa MH(IAIMU B
cTpane [6].

EnnHOpa3oBbie BHITUIATHI HUKOTJA HE CPABHATCA ¢ peryinsapHbiMu. Ecnu HoBamuss MuHbuHa
CTaHET PeaTbHOCTHIO, TO MHOTHE OBIBIIIFE BOCHHBIC OKAXKYTCS YIEMIEHHBIMU B CBOUX COIMAITBHBIX
npaBax.

Bo-miepBbIX, HE BCe M3 HUX B COCTOSIHUH aJalTHPOBATHCS B TPAKIaHCKOM JKU3HU; BO-BTOPBIX,
COBEpIICHHO HE IMOHSATHO, KAKMM 00pa3oM B MPHUHIIUIIE MOKHO OBLIO ObI OIEHUTH «IOCTOWHBIN
YPOBEHb )KM3HW» B TEUECHHE 1APHI JIET.

be3 comHEeHHs 3TO cephE3HO MOJOPBET ABTOPUTET aPMHUH U 3HAUUMOCTh CITY>KOBI B PSAaxX BO-
OPYXEHHBIX CHJI. BO3MOKHBIA MOJUTHYECKUN KOHTEKCT 3aMEUEHO M TO, YTO BCE Pa3rOBOPHI 00
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U3MEHEHHUSAX B MEHCUOHHOW CHUCTEME, KOTOpBIE BEAETCS C HayaJloM 3KOHOMHUYECKOI'O U IOJUTHYE-
CKOTO KpPH3HCa, IO CUX MOP OCTABAIMCH MO OOJIbIICH YaCcTH pa3roBOPaMH.

Ha nmpakTtuke ObUIO TUIIB TOJBKO OHO 3HAYUMOE COOBITHE — «3aMOPO3Ka» HAKOMHUTEIbHOM
4acTU. JTO CTAHOBUTCS OCHOBAaHUEM ]ISl BOSHUKHOBEHHSI JOCTATOUYHO CMEJIOT0 MPEOI0KEHUS O
TOM, YTO CTPACTU pa3yBarOTCsi UCKYCCTBEHHO. DOpMHUpYyETCS WIUIIO3US TOTO, YTO MEHCUH CKOPO
BooOI11e He Oyner. Jlroau myraroTcs, a Korjaa cibliar 0 TOM, 4TO 3TO ObUIO JIUIIb «IIPEIIOKEHUE
0J10Ka Y5KOHOMHCTOBY» B TIPABUTEILCTBE, a TENEPh «COLUMAIBHBINA 0J0K» ero oreepr. Jlroau mnosyya-
10T MOATBEPKICHUE TOrO, YTO MEHCUU COXPAHATCS, PaayIOTCs, OiarofapsT BEpXOBHYIO BIAacTb U
YK€ He 33Jal0T BOIIPOCOB O TOM, IIOYEMY IIEHCUH HE yBennuuBaroTcs. Ha mpakTuke ke BbIXOJ Ha
neHcuio BoeHHbIX ¢ 2019 roga Huyem He OyAeT OTIMYaThCsA OT aHAJIOTUYHOIO Ipolecca B Mpe/bl-
IyUIUE roJibl, KaK U MOPSII0K HAYMCIEHUS], pa3Mep U BCE JPYTUE HIOAHCHI.
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AnHoTanus. CtaTbs NOCBSAIIEHA BOIIPOCY TOCYAAPCTBEHHBIX ciyx0 B Poccuiickoit dexnepa-
IIUH, B YaCTHOCTHU CITy»0a B BOOpPYKEHHBIX cmiiax Poccun. Ee ocoGeHHOCTH, TipaBa U OTBETCTBEH-
HOCTB, I'pakJIaH BOCHHOCITY>KaIlluX. ['apaHTHiiHbIe 0053aTeNIbCTBA FOCYJapCTBa, EPEa BOCHHOCITY-
)kamuMu PO.

Abstract. The article is devoted to the issue of public services in the Russian Federation, in
particular service in the armed forces of Russia. Its features, rights and responsibilities, citizens of
the military. Guarantee obligations of the state, to the military of the Russian Federation.

Kurouesbie cioBa: Koncrutynust P®, cucrema rocynapcTBeHHOU CityKObl, BOOPYKEHHbIE
CHJIBI, BOCHHOCITY>KaIllUi{, BOMHCKAasl 00s13aHHOCTb, ycTaB Boopyxennsix Cun Poccuiickoii denepa-
IIUH. TOCYJapCTBEHHAsI M BOCHHAS TaifHa, CTaTyC BOCHHOCTYXKAIEro, 00eBast Or0TOBKA.

Keywords: The Constitution of the Russian Federation, the system of public service, armed
forces, military, military duty, the Charter of the Armed Forces of the Russian Federation. state and
military secrets, military status, combat training.

Ha 3ape cTaHoBieHUS rocynapcTB, KaK MHCTUTYTa — MOJIUTUYECKON (OpMBI OpraHU3aIiu
oOmiecTBa Ha ONpeAeNEHHON TepPPUTOPHH, MOJUTUKO-TEPPUTOpUAIbHAsl CyBepEeHHasi OpraHu3alus
nyOJIMYHOM BacTH, 00J1aAat01Iast anmnapaToM YIpaBiIeHUs U MPUHYKICHHSI, KOTOPOMY IOAYUHSET-
csl Bc€ HacesneHue crpaHbl. CylecTBOBaHHE rOCYAapCTBa, HEPA3PBHIBHO CBSA3aHO C BOOPYKEHHBIMHU
cwiiaMu (BoiickoMm, apmueii). OHM BCerJa Urpajid 3aMETHYIO POJIb B PELIEHUH BHYTPEHHUX U BHEILI-
HUX 3aJa4 rocyJapcTBa M Celyac sABIIAIOTCS BaXKHBIM JJIEMEHTOM IOCYNapCTBEHHOIO MEXaHU3Ma.
Ha Bcex »Tamax pa3BHTHS UEIOBEUECKOTo OOIIECTBA, apMHUsS MCIIOJIB30BAJIACh TOCYIAPCTBOM IS
3aBOCBAHMS HOBBIX TEPPUTOPHM M MOAABIEHUS BBICTYIUICHHH COOCTBEHHOIO HapoJa, MPOTECTYIO-
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IIEr0 MPOTUB MPOBOJUMOM TOCYAapCTBOM BHYTpEeHHEW MoiauTukH. VcTtopuueckoe Hacieaue (op-
MHUPOBAHUs BOOPY>KEHHBIX CHJI HA Pa3HbIX 3TAlax pa3BUTHsA LUBWIN3AIMHU B LIEJIOM, MOKHO BbIJE-
JIUTH JIBa OCHOBHBIX COLMAIbHBIX MOHATHH, MIEPBOE 3aXBaTHUYECKUX JIEHCTBUN U BTOpPOE 0OOPOHH-
TEIBHBIX JIEUCTBUI. 3axBaTHUYECKOW (OPMOM TOJUTUKH TOCYAApCTBa, OBUIO pacCHIMpPEHHE
TEPPUTOPUATBHBIX M SKOHOMHYECKUX TpaHUIl, 0OOpOHHUTENbHas (opMa MOIUTHUKU TOCYAapCTBa
CTaJIO, pEryJupOBaHUE MOJUTUKO-IKOHOMUYECKUX OTHOILICHHH ¢ Apyrumu rocyaapcrsamu. Ho u B
IIEPBOM, U BO BTOPOM Cllydyae BOOPYKEHHBIE CUJIbI (APYKUHBI, ONIOJYEHUSI, HAPOJHBIE BOOPYKEH-
Hble 00pa3oBaHUs U T.A.) ObUIO OCHOBHBIM ToCyaapcTBooOpasyromumM MexanuzMom. [locpeacrsom
WCTIOJTHEHUSI BOGHHOHM CIYXOBI peanu3yroTcsi (GyHKIUH OTIEIBHBIX TOCYJapCTBEHHBIX OPraHOB U
opranuzanuii. B coorBercTBUn ¢ ®3-58 ot 27.05.2003 (B pemakmuu ot 23.05.2016 roga) «O cu-
CTEME rocyAapcTBEHHOM ciyx0bl Poccuiickoit @enepauun». B Ctates 2. [Iponucano:
. CucremMa rocyapcTBEHHOM CITy:KObI BKIIIOUAET B ce0s:

rOCyJapCTBEHHYIO TPAKIAHCKYIO CITYKOY;

BOCHHYIO CITYXKOY;

rOCYIapCTBEHHYIO CITY>KOY MHBIX BUJOB. [3]

2. l'ocynapcTBeHHas rpaskJaHCcKas ciyk0a mojpaszensercs Ha GeaepatbHyI0 ToOCyIapCTBEH-
HYIO TPOKIAHCKYIO CIY)KOY M TOCYIapCTBEHHYIO TPa)IaHCKYIO CIIyk0y cyOwnekra Poccuiickoit
®Denepanuu.

3. Boennas cimyx0a U rocynapcTBeHHasi ciy:k0a MHBIX BHUJIOB, KOTOPbHIE YCTAHABIIMBAIOTCS
benepanbHBIMU 3aKOHAMHU, SIBISIFOTCS BUAAMHU (heiepaibHON rocy1apcTBEHHOM CTykOBbI. [3]

4. TlpaBoBoe peryiMpoBaHUe M OpraHu3anus (eaepanbHON ToCyIapCTBEHHOW Ipa)KIaHCKOU
ciyx0bl HaxoasTcs B BeneHuu Poccuiickoii denepanuu. [IpaBoBoe perynupoBaHuie rocy1apCTBEH-
HOU rpakaaHCcKou CirykObl cyObekTa Poccuiickoii denepanuy HaXOAUTCS B COBMECTHOM BEICHHH
Poccuiickoit @enepanuu u cyonekToB Poccuiickoii @enepainiu, a €e OpraHu3anus - B BEJCHUH
cyowrekta Poccuiickoii @enepanuu. B 10 ke BpeMsi 0COOCHHOCTh BOCHHOM CITY>KOBI 3aKJTI0OUaeTCs B
TOM, YTO 3apaHee ONPEIEIUTh AJTOPUTM AECUCTBUN BOECHHOCIYKAIMX HE BCEr/Aa MPEACTABIISETCS
BO3MOXKHBIM H3-3a CIEUU(PUKHN UX IEATEIbHOCTH, UMEIOIIEH 10A4ac UCKIIOYUTENbHO JMHAMUYHBIN
XapakTep, YTO OCOOCHHO XapaKTEepHO NMpH BeAeHUU O0o0eBbIX JeiicTBuil. OnHako BeaeHHE 0OEBBIX
NEeNCTBUM MOAUMHSAETCS ONpEeAENCHHbIM 3aKOHAM, BBIICHUTH KOTOPbIE M (JOPMAIN30BATH B BHJIE
00€BBIX YCTAaBOB M JPYrUX aKTOB BOCHHOI'O YIPABJICHHUs SBISETCS 3a/Jadeil He NMPaBOBOM HaykKH, a
BOEHHOMW Hayku. B To ke BpeMmsi (hopmanu3oBaHHbIE B BUAE AKTOB BOEHHOTO YIIPaBJIEHUSI, OHU IIPU-
o0peTaroT CBOICTBO MPaBOBOT0 aKTa COOTBETCTBYIOLIETO OpraHa BOGHHOT'O YNpPaBJIEHUS, KOTOPBIH
HUMEeT CIEYIOIINE XapaKTepHbIEe YEPThl: MO 3aKOHHOCTb, PABOBOW XapaKTep, aBTOPUTAPHOCTb,
UMIIEpaTUBHOCTb. AKTYaJlbHOCTbIO BBIOPAHHOM TeMbl SBISETCA MpoOJieMa €IMHCTBA CUCTEMBI U
B3aMMOJICHCTBUS Pa3IMYHBIX BUAOB TOCYJApCTBEHHOHN CIyXObl, Kak equHOoro uenoro. BoeHHas
ciryk0a siBIIsieTCsl 0COOBIM BUIOM (eiepaibHONW TOCYJapCTBEHHOM CIyObI M 3aKJII0YaeTcs B BbI-
MTOJTHEHUH TPakJIaHAMH BOMHCKUX 0Os3aHHOCTEH. VcronmHeHne o0s3aHHOCTE BOCHHOW CITY»KOBI B
Boopyxennbix Cunax Poccuiickoit ®@enepanuu npeaycMaTpuBaeT HEMOCPEACTBEHHOE ydacTHE B
00€BbIX JIEHCTBUSX, MIOBCEAHEBHYIO 00EBYIO MOJIOTOBKY, JAPYTHE€ BUJbI MOATOTOBKH U 00y4YeHUS,
HeceHHne 00eBOro JEXypcTBa, TAPHU30HHOW M BHYTPEHHEH CITy)KOBbl. MCIOJHEHUE 00s3aHHOCTEH
BOEHHOM CITY)KOBI KaK COCTABHOM YaCTH BOMHCKOM 00sI3aHHOCTH TPayKJaH CTPOTO PeriaMeHTHPOBa-
HBI (heqiepaTbHBIMUA 3aKOHAMH U JIPYTUMH HOPMAaTHBHBIMU MPaBOBBIMU akTamu Poccuiickoit ®dene-
paruu, KoTopbeie pa3zpabdareiBatoTcss Ha ocHoBe KoHctutynuu Poccuiickoit deneparuu. bazoBsiMu
MIPABOBBIMU aKTaMH, OTNPEAEISAIOIIMMU OCHOBBI BOGHHOM CITyXOBbI, SBISIOTCS (efepaabHble 3aKOHBI
Poccuiickoit ®enepannu «O BOMHCKON 00s13aHHOCTH W BOCHHOHW ciyk0e» u «O craTtyce BOEHHO-
ciykamux» [4]. [ToBcenHeBHas 1eATEIbHOCTE BOCHHOCTYXAIUX, UX KU3Hb U OBIT, HECEHUE CITYXK-
Obl, BBIMOJHEHHE JOJDKHOCTHBIX OO0S3aHHOCTEW perjaMeHTHPYIOTCS OOIEBOMHCKUMHU OOEBBIMU
ycraBamu. OOIIEBOMHCKHE YCTaBbI ONPENENIOT 001ue A1 BeeX BUI0B BoopykenHbix Cui mosno-
KEHHSI 0 B3aMMOOTHOIIECHHUSAX MEXy BOCHHOCTYXAIIMMHU, UX OOLIMe M JOKHOCTHBIE 00S3aHHO-
CTH, TIpaBa, HECEHUE BHYTPEHHEH, TapHU30HHONW M KapayJlbHOW CIIyX0, CYIIHOCTh BOMHCKOM JHC-
LUUIUTMHBI, MOPAIOK BBIIOJHEHUSI CTPOEBBIX MPUEMOB U JIBUXKEHHUS 0€3 opyxkus u ¢ opyxuem. K
3THM YCTaBaM OTHOCATCS YcCTaB BHyTpeHHeH ciyxOb1 Boopyxennbix Cun Poccuiickoit @enepa-
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1y, JucuunnnHapusiil yeraB Boopyskennbix Cun Poccuiickoit @enepanuu, Y cTaB rapHU30HHON U
KapaynbHoi cinyk0 Boopyxkennsix Cun Poccuiickoit @eneparuu, CTpoeBoid yctaB BoopykeHHBIX
Cun Poccuiickoii henepanmu.

OcHoBHasl 3ajjaua BOGHHOI CIIy)KObl — MOCTOSIHHAS U IIeJIeHANpaBlieHHas MOATOTOBKA K BO-
OPYXEHHOW 3aIlllUTe U BOOPYKEHHAs 3alluTa LEJIOCTHOCTH M HENPUKOCHOBEHHOCTH Poccuiickoit
Oenepanuu. Cratbs 59 konctutynuu PO®. [1] rmacur: 1. 3ammra OTedyecTBa SABISETCS JIOJITOM U
00513aHHOCTBIO TpakaannHa Poccuiickoit denepanuu.

2. I'paxxnmanna Poccuiickoit denepanuyi HECET BOCHHYIO CIIY)KOY B COOTBETCTBHH C (ene-
paJIbHBIM 3aKOHOM.

3. I'paxxnannn Poccuiickoit @enepanuu B cirydae, €Ciiu ero yOeKJICHUSAM WU BEPOUCIIOBEIA-
HUIO MIPOTHUBOPEUUT HECEHUE BOCHHOM CIIy>KOBI, a TaKKe B MHBIX YCTaHOBIICHHBIX (enepabHbIM
3aKOHOM CJIyYasiX MMEEeT MpaBO Ha 3aMEHy €€ allbTepHATUBHON IpaKAaHCKOW ciyxkOoi. Boennas
ciryx0a sBIsieTCst 0COOBIM BHIOM (heiepabHOM rocyIapcTBEHHOM ciyk0bl B Poccuiickoit denepa-
uuu. Eif mpucyim Bce OCHOBHBIE TPUHIIMITBI TOCYAApCTBEHHOM cityk0bl B Poccuiickoii denepanuu
[4]:

1. OT0 «3aKOHHOCTBY», KOoTOpas noaTrBepxkaeHa Koncturyuueit PO [1], u rpynmnoii 3akoHOB
MIPONKCHIBAsI OCHOBY, OPTaHU3AILUHN U OCYILIECTBICHUS BOSHHOH CITy»KOBI.

2. DTO BHEMAapTHUIHOCTh BOCHHOU CiyxkObl. B cooTBeTcTBUU ¢ DenepanbHbIM 3akOoHOM «O0
obopone» [3], rae AeATeNbHOCTh MOJUTHYECKUX MMAPTHH, @ TAaKXKe APYTHX OOIIECTBEHHBIX 00BeIu-
HEHUM, MpeCleyIONUX MOTUTUYECKUE 1IeNTU, HEe JJOMYCKAIOTCS;

3. OT0 0053aTeIbHOCTh PELICHUI BBILIECTOSALIMX OPraHOB BOEHHOT'O YIPABIICHUS U JOJIK-
HOCTHBIX JIMII JJI1 BOCHHOCIYKAIIUX, HIDKECTOSIIIUX OPraHOB BOEHHOTO YIPAaBJICHUS U JTOJKHOCT-
HBIX JIUIL;

4. D10 paBHbIi H0ocTyn rpaxaan PO [4], Kk BoeHHOM ciy0e B COOTBETCTBUU CO CBOMMH CIIO-
COOHOCTSIMH U TTPO(HECCHOHATLHOM MOATOTOBKOM 0€3 KaKOH-JIN00 TUCKPUMHHAIINY;

5. DTO OTBETCTBEHHOCTh BOEHHOCIY’KAIIUX, 32 HEUCHOJHEHHE JTMOO0 HeHaJyIexallee HCIoJl-
HEHHE CBOUX 00s3aHHOCTEN;

6. DTO comManpHasl 3alUIIEHHOCTh BOCHHOCTY)XAIIUX M CTaOWIHHOCTh BOCHHOW CIYXkKOBI.
[2]. Ha ocHOBaHMYM OOIIMX MPUHIIMIIOB TOCYIAPCTBEHHON CIIY>KObI, BOGHHAs CITy>K0a SBJISIETCSI OCO-
OeHHOM, ¢ cBA3M ¢ TeM, uTo Boopyxennsie Cuinbl Poccuiickoit deneparuu, npusBaHbl odbecneyu-
BaTh 0OOPOHY U 0€30IMaCHOCTh MOJUTHYECKOM, COIIMATIbHON U SKOHOMHUYECKON KU3HU TrpaxkaaH PO
[3]. B cBus3HM ¢ TeM 4TO BOMHCKAs CIy:k0a sIBIsIeTCS TOCYIapCTBEHHOW, HO BMECTE C 9TUM, OYEHb
BaXHOW M HaJleJIeHa OINpe/leCHHbIMU MOJTHOMOUYHUSMHU, TO U HAa BOEHHOCTYXAIIUe, B OTIUYUU OT
Ipa)XIaHCKUX TOCYAapCTBEHHBIX CIY»XO0, HaJeleHbI ONpeeIeHHBIMU MpaBaMu, TaKUMH Kak: [IpaBo
Ha CBOOOJY MEpPEABMKECHUS PEaTU3yeTCs BOCHHOCITYXAIUMU C YYETOM HEOOXOJUMOCTH TOAJEp-
*aHHs 00€BOI TOTOBHOCTH BOMHCKOW YacTH U 0OECleUYeHUs] CBOEBPEMEHHOCTH NMPUOBITHS K MECTY
BOEHHOM ciyk0bl1. [IpaBa Ha cBOOOAY cIOBa, BRIpAXKEHHSI CBOMX MHEHUH M yO€XKJIE€HUH, Ha TOCTYI
K MOJIYYEHUIO U PACHPOCTPAHEHUIO MH(POPMALMU BOSHHOCIYKAIME He UMEIOT MpaBa pasriianarh
roCy/IapCTBEHHYIO U BOCHHYIO TaliHy, 00CY)KJaTh M KPUTUKOBATh MpHKa3bl koManaupa. [IpaBo Ha
TPYA peajiu3yeTcs BOEHHOCTY)KAIIMMHU TOCPEACTBOM MPOXOXKICHUS BOEHHOHM Ciy:kObl. BoeHHo-
CIIy’)Kalllue He UMEIOT MpaBa 3aHUMAaThCs JPYroil oriauuBaeMoi TpyAOBOM J1eATeIbHOCThIO, 32 UC-
KIIIOYEHHUEM Te/larornyeckoif, Hay4Hoil W Apyroil TBopueckoid. OOs3aHHOCTH BOEHHOCTY)KAIIHX
Boopyxennbix Cun PO nmogpazaensitorcs Ha 001mue, J0MKHOCTHBIC U CIICIIUAIbHBIE.

OO1u1re 00513aHHOCTH BOEHHOCTY)KAIMX OMPEAEISIOTCS BOUHCKUM YCTaBOM M TPEOOBaHUSIMU
3aK0HOB [4]. Pa3BuTHE M1000T0 TOCYAApCTBA, €T0 YKOHOMUKH M HAYYHO-TEXHUUECKHUX TOCTHKCHUH,
UJET HEPa3phIBHO C Pa3BUTHEM BOCHHOM HAyKH M pa3paboTKaM BOCHHOW TexHMKH. JItoboe rocy-
JapCTBO BBIJENSIET OoJbIINe (PUHAHCOBBIE CPENICTBA HA Pa3BUTHE CBOEH OOOPOHHOM IMPOMBIIIECH-
HocTu. Camblil O0JbIION BOeHHBIN Or0keT B Mupe, Beiaensercs B CLIA u pasen 3,422 TpuiuinoHa
noymapoB (IeUIMTHBIN), Aajiee uaeT BoeHHbIH OromkeT Kuraiickoit Hapomnoit Pecrybnuku, ko-
TOpOH cocTaBiseT noutu 2,95 tpuwimoHa nosutapoB. Poccuiickas @enepainuss B 3TOM PEUTUHIE
Haxoautes Ha 15 mecre (¢ Oromkerom 0,304 TpiH. nonnapoB). JlaHHas cTaTUCTUKA CBHIETEIBCTBY-
eT, 4To JI000€ TOCYIapCTBO MHpA, TPATUT HA TOCYNAPCTBEHHYIO CIIYy>KOY OOOpPOHHOI'O 3HAUYEHUS
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3HAUYUTEIIbHBIE CPEICTBA, MOJIy4aeMble TOCYIapCTBOM B MPOLIECCE CBOEH JKH3HEAeATEeIbHOCTH. ['oc-
yAapCcTBO, B KOTOPOM Pa3BHTa BOSHHAs MPOMBIILICHHOCTh, BCET/Ia HAXOAUTCS Ha TEPBBIX pyOekax
HayK{ M TEXHUKH, TaK KaK MPaAKTUYECKH BCE BOCHHBIE Pa3pabOTKU MMEIOT JBONCTBEHHOE Ha3HaYe-
HHUSI, KaK BOCHHOE, TaK M T'PaKIAHCKOro. 3a MOCJIeIHUE BEKa, BOCHHAs TEXHUKA M HayKa BEIICHUS
00eBBIX JEHCTBUI MpeTepIiesia OrPOMHBINA CKaueK KaK B HAyYHO-TEXHUYECKOM YPOBHE, TaK U B CIIO-
co0ax BeJIeHUs BOCHHBIX JICUCTBUH. 3a IMOCIICTHUMN MEPUO]] C MOMEHTa OKOHYAHHUS BTOPOH MUPOBOM
BOWHBI OBLIO MPUHATO B MUPE MHOTO T'yMaHHUCTUYECKMX KOHBEHIIMW W 3aKOHOB IO BEJIEHUIO 0oe-
BBIX JICUCTBHI M 3aIlIMThl BOCHHOCIY)KAIIUX JIFOOOTO TOCYapCTBa, KaK rOCCIYXKaIIkuX BOEHHO000-
poHHOro BenoMcTBa. OCHOBHBIE MOJOKEHUSI MeXAyHapOJAHOIO0 TYMAaHMTApHOIO IpaBa, 3aKpel-
neHHbie B JKeHeBckoi koHBeHIIMU OT 12 aBrycta 1949 r., a Takke B JOMOJHUTEIBHBIX MTPOTOKOIAX
K ATOH KOHBEHIIMH, KOTOpBIe ObTH 0100peHs! 8 uronst 1977 r. u nmoxnucansl 12 centsiops 1977 .
OOJBLIITMHCTBOM TocyaapcTB — wieHoB Opranuzanuu OobeanHeHHbIX Harwii.

MexayHapoaHOe TyMaHUTApHOE MPABO SIBJISETCS OTPACIIbI0 MEXIYHAPOAHOTO IIpaBa U Mpe/-
CTaBJIA€T COOOM COBOKYMHOCTH IMPABOBBIX HOPM, OCHOBAHHBIX Ha MPUHIMUIIAX TYMaHHOCTH U
HaIPaBJICHHBIX Ha OrPaHUYCHHE MOCIEACTBHIA BOOPYKEHHBIX KOH(MIHMKTOB. L{enb aToro mpasa co-
CTOUT B TOM, YTOOBI YyAEpKUBATh BOIOIOIIKNE CTOPOHBI OT OECCMBICIEHHOM KECTOKOCTH, a TaK¥Ke
obecreunTh HEOOXOAMMYIO 3aIUTY TEM, KTO B 3TOM HYXJaeTcs. B ocHOBe mosioxkeHus MexyHa-
POJIHOTO TYMaHUTAPHOTO IPaBa, MPUMEHSEMbIE B BOOPYKEHHBIX KOH(MDIMKTaX, SIBISIOTCS HIDKECTe-
nyrone nosokeHus: Jluia, monasimime B MJICH, UMEIOT IIPaBO Ha yBaXXKCHUE K MX JKU3HH, HA MO-
paJIbHYIO M (PU3MYECKYI0 HEMPUKOCHOBEHHOCTH. [Ipu Bcex 00CTOATENHCTBAX OHM MMEIOT MPAaBO Ha
3Ty W TyMaHHoe oOpamieHne 0e3 KakoiH—Iu00 IMCKPUMHHAINM; 3ampemaeTcs yOuBaTh WIN
HAHOCUTH yBEUbsl MPOTHUBHUKY, KOTOPBINA ciaercs B IUieH; PaHeHble u OONbHBIE TOMXKHBI MOI0U-
paThCsa U 00ECTICUMBATHCS YXOJOM TOM CTOPOHBI KOH(DIMKTA, BO BJIACTA KOTOPOM OHM HAXOMISTCS;
3axBavyeHHBIC B TUICH KOMOATaHThI M TPAXKIAHCKUE JIMIIA, HAXOASIINECS Ha TEPPUTOPHH, KOHTPOIH-
pyeMoii IPOTUBHUKOM, UMEIOT MIPaBO HA YBAXEHUE K UX JKU3HH, TOCTOUHCTBY, JINYHBIM MpPaBaM U
yoexaenusm; Kaxapiii yenoBek MMeeT MpaBO HA OCHOBHBIE ropuandeckue rapaHTuu; CTOpOHBI B
KOH(IMKTE 0053aHBI TIOCTOSIHHO JIeJIaTh pa3Inuue MEXy IpakJIaHCKUM HaceJICHMEeM U KoMOaTaH-
TaMH ¥ 110 BO3MOYKHOCTH LIAJAUTh IPAKIAHCKOE HaceleHne U uMmyniectBo; Hamanenuto Moryr noj-
BEpraThCsl TOJBKO BOEGHHBIE 00BEKTHI. [109TOMY MEXITyHApOIHOE COTPYAHUYECTBO B BOIPOCAX Ty-
MaHUTAPHOTO OTHOUIEHHWS BEJACHHUS BOCHHBIX JEHCTBUM MEXIy TOCYyJapCTBaMH, €UIe pa3
MOATBEPKIAET HEOOXOIMMBIX JEHCTBUN CO CTOPOHBI TOCY/IAPCTBA B OTHOIICHUH TOCYAapCTBEHHOM
ciy>)kObl BOEHHBIX. Ha BBbIllle MepeunciIeHHbIX JOKYMEHTaX W 3aKOHOB, MPHUHSATHIX B Poccuiickoit
Oenepanun. Coaeprxaiieecss B 3aKOHE OINpPECICHUE TMO3BOJISET CACNATh BBIBOJ O TOM, YTO TOCY-
JApCTBEHHBIE OpraHU3allii U OPTaHbl, B KOTOPBIX YUPEKAAeTCs BOCHHAs CIy:k0a, OCYIIECTBISIOT
¢byHKIIMM 10 o0ecreyeHn0 000OPOHbI U 0€30IaCHOCTH TOCYAAapCTBa, YTO HE B MOJIHOH MEpe COOT-
BETCTBYET €€ MpeAHA3HAUYCHUIO0 HETIOCPEICTBEHHOE PellleHre 3a/1a4 B 007acTh 0OOPOHBI U BOCHHOMN
6e3onacHoCcTH. C y4eTOM HU3JI0KEHHOTO MOHSATHE BOSGHHON OpraHu3aIliy TOCyIapCTBa, COAepIKaIle-
ecst B Boennoit noxrpune Poccuiickoit deneparuu, 10KHO OBITH YTOUHEHO. BoeHHas opranuza-
A TOCY/IapCTBA SIBIISCTCS YacThlO TOCY/IapCTBEHHOTO MEXaHW3Ma, MpeIHa3HAYeHHOU /IS pele-
HUS 3a/a4 B 001acTH 0OOpOHBI M BOCHHOH 0€30MacHOCTH BOCHHBIMH METOJaMH U CPEJICTBAMU
BOOPYKEHHOUN 00pbOBI. Taxke HEe CylmecTByeT €IMHOTO0 MHEHHUS O MECTE€ BOCHHOW CITY>KOBI B CH-
cTeMe rocyaapcTBeHHoU ciyxO0b1 Poccuiickoit deneparuu. bonbiioe 3HaueHne UMEET TEOpeTHYe-
CKH METOJIOJIOTUYECKHI TOAXO0, COTIIACHO KOTOPOMY TOCY/IapCTBEHHAs CIyk0a eIrHa M0 CBOCH
npaBoBoi mpupojae. M3 atoro crnexyer ee nuddepeHnuanus mo pa3aTudIHbIM HAMPaBICHUSM Jies-
TEITLHOCTHU TOCY/IapCTBa U COOTBETCTBEHHO JpoOJIeHUE ee Ha BUBI. 1o/ BUOM rocyaapCTBEHHOM
CIIy>)KOBbI TIOHUMAETCSI €€ CHEIAIN3aIUs 10 COACPKAHUIO, KOTOpas, B CBOIO O4Yepe/b, 00YCIOBIH-
BaeTcs NEMIMU U (QYHKIUSIMH COOTBETCTBYIOIIMX TOCYIAPCTBEHHBIX OPTraHOB M TPOW3BOJHA OT
HuX. OTBET Ha BOMPOC O MECTE BOCHHOH CIYKOBI B CHCTEME TOCYJApPCTBEHHON CIIY)KObI MMEET
BOKHOE TEOPETHUECKOE 3HaUYEHHUE, MMOCKOIbKY IMO3BOJIIET CHOPMYIUPOBATH MTOJIOKEHUS O CTPYKTY-
pe MHCTHTYTa TOCYJApCTBEHHOU CITY>KOBI, €€ Pa3HOBUIHOCTSIX M KaK CIEJICTBUE MPEIIOKCHHS TI0
COBEPIIICEHCTBOBAHHUIO 3aKOHO/IaTEIILCTBA O TOCYIAPCTBEHHOM CITy>KO€ U €€ BUIaX.
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Cnucok Jureparypsbi:
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HUSIMH)
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B3ANMOJIEMCTBUE ITPABA 1 MOPAJIH B COBPEMEHHOM OBIIECTBE
KAK OJHO U3 HATIPABJIEHUU 3AIIATBI ITPAB I'PAXKIAH
B POCCUMCKOU ®EJEPALIUN

bykanosa Hamanvsa Anexcanoposna

cmyoenm, Kanysicckoeo uncmumyma (punuana) BI'VIO (PIIA Muniocma Poccuu),
P®, 2. Kanyaa

Hauunas c JIpesaero BaBuiona, rie 10BOJIBHO PaHO HAapsAAy ¢ OOBIYasiMHU, OCHOBHBIM HUCTOY-
HUKOM IIpaBa CTAHOBUTCS 3aKOH. 3aKOHOM B BaBuiioHe mpu3HaBajics MUCAHbIN aKT, IPUHUMAEMbIN
10 BOJIE€ TpaBUTENs cTpaHbl. [lepBrie 3akoHbl BaBuiona He ObUIM 3aKOHAMH B COBPEMEHHOM CMBIC-
se. OCHOBHOM UX 11eJIb0 OBLJIO OCTABUTh HA MaMSATh IOTOMKaM CBEACHHUS O JACSIHUSIX IIPABUTEIS, €TO
nobemax, OJIaronessHUsAX U MHOM AEATENHLHOCTH.

OpHako KpoMe 3TOro, 3TU aKThI COJIEpKalu B cebe OCHOBY JJIsl IPABOBOIO PETYIMPOBAHUS
OOIIECTBEHHBIX OTHOLICHUH. VI3 X CTPYKTYpBI, IBOJIIOLHOHUPYS, YEIOBEUYECTBO MPHUIILJIO K COBpE-
MEHHOMY 3aKOHY. DTH MUChbMEHHbBIEC 3aKOHOTBOPUYECKUE aKThl COCTOSJIN U3 BBEJACHUS (IpeamOyIibl)
U IIPaBOBbIX MpeAnrcaHuil. JIOBOIBHO paHO MOSIBISIETCS TaKOW MCTOYHUK IMpaBa Kak j10roBop. [Ipo-
JOJHKAIOT UCTOIB30BaThCsl 00bIUan, KOTOPhIE CTANIM 3alMChIBATh HA INIMHAHBIX Ta0IMYKaX, a TAKKe
HOPMBI PENTUTHH, KOTOPbIe BO MHOTOM COBIMAJIajli C MOJOXEHUEM 3aKOHOB. Tak IrpexoM ImpHu3HaBa-
Jach Kpaxa, yOuiCTBO, OJTHAKO IPEX MOI' COBEpIIAThCS O€3 BUHBI, MPECTYIICHUS IMpearnoiaraiu
Hanuuue BUHBL. Ecnu oOpatuth CBOM B3IV HA HCTOPUUYECKYIO TEOJOTHIO, TO MOHITHE IIpaBa HC-
XOJUT U3 OOKECTBEHHOTO IIPOUCXOXKIECHUS, KAaK BEYHOI'0, BHIPAKAIOLIEr0 00KbIO BOJIIO U BBICHIMM
pa3ym siBiieHus. Ho oHa He oTpuIlaeT Halu4Ksl B MpaBe MPUPOIHBIX U YETOBEYECKUX Hayall.

MHorue penuruo3Hble MBICIUTENN YTBEPXKJIalIM, 4TO IpaBo — boroMm naHHOE MCKYcCTBO
no0pa ¥ copaBeIMBOCTU. Teonoruueckas TEOpus OJIHA U3 MEPBBIX CBs3aja MpaBo ¢ JOOpPOM U
CIpaBeIMBOCThI0. BMecTe ¢ TeM paccMmaTpuBaemasi TEOpHsl ONUPAETCS HE Ha HaydHbIE JOKa3a-
TEJNbCTBA U aPTYMEHTHI, a Ha Bepy (B HEKOE MEPBOCYILECTBO CO3/aB YEJIOBEKA, MPEINucano emy
KaKoW-To Habop IpaBuJI HapuMep, y Xxpuctuan — 10 3anoseneit). [loaToMy noHsiTHE TIPaBO, MOYKHO
CKa3aTh MOSBISAETCS OJHOBPEMEHHO C CO3JIaHHEM IEPBBIX OOIIECTBEHHO IOCyIapCTBEHHBIX 00pa-
30BaHUM.

KanT nucan, 4To «x0pHUCTHI BCE €IIE NUIYT ONPEIEICHNE MPaBa», HO U IO MPOIIECTBUHU JBYX-
COT JIET, MOCJ€ 3TOTO BHICKA3bIBAaHUS JAHHBIM BOIPOC SBJISETCS aKTyaJIbHBIM, T.K. IIPAaBO MO CBOEH
CYTH HEOJHOPOJHO M TOYHOT'O OIPENEIIEHMSI €T0 IO CUX IOp HET.

[IpaBo 3TO0 — cpeACTBO peanu3aluy HPaBCTBEHHO-T'YMaHUCTHUECKHUX H7ealloB oOlIecTBa, HO
OHO HE CYIIECTBYET 0€3 TaKUX MOHATHH, KaK HPaBCTBEHHOCTb, MOpaJlb, 3TUKA. CUUTAIOT, YTO IPABO
SIBJISIETCSL CUCTEMOU 00111e00s13aTeIbHbIX, (POPMAIILHO OIPEACIICHHBIX IOPUINYECKUX HOPM, BBIpa-
KAIOIUX TOCYAaPCTBEHHYIO BOJIIO, B BUJIE OCHOBHOI'O JIOTOBOPA (XapTHUH) MEXKAY rOCylapCTBOM U
Hapo0M, KOTOphIN Ha3biBaeTcsi KoHcTuTynMen cTpanbl, KOTOpas HallpaBlieHHA Ha YPEryJIupoBaHue
OOIIIECTBEHHBIX OTHOILICHUN B JAaHHOM T'OCYJapCTBeE.

Teopus npaBa Ha IPOTSKEHUH BEKOB, TIOCTOSIHHO OCMBICIIMBAJach, EpPEeOnpeesiiach 1 Je-
JWJIach HA pa3HbIE KaTErOPHM, B 3aBUCHMOCTH OT MOJIMTUYECKOM, COIMAIBHOM M DKOHOMUYECKUX
OCHOB TOCymapcTBa. Teopwsi eCTEeCTBEHHOTro (BO3pOxkaAeHHOro) mpaBa Bo3Hukiaa B XVIII Beke.
Haubonee sipkue ee npexacraButenu - Pycco, JIokk u npyrue, oHH IEKIapUpOBalU, YTO KaXJIbIH
YeJIOBEK POXKAAETCS C HEKOTOPHIM HAaOOpOM €CTECTBEHHBIX M HEOTUY)KJIa€MBIX MpaB (BCE PaBHBI),
HO B )KM3HU HE BCE MPOCTO, M MPaBO CYOBEKTa, 3aKaHUMBACTCS TaM, I'Jleé HAYMHAIOTCS MpaBa Ipyro-
ro cyobekta. B maHHOW Teopuu MOSBISETCS MOHSATHE MO3UTUBHOE MPaBo (KOTOPOE BBIPAXKEHO B
3aKOHaX rocy/lapcTBa, KaXKaas cTpaHa UMeeT CBOE MPaBO) U €CTECTBEHHOE MPaBo (BEUHOE, U HEU3-
MEHHO JJISI BCEX Hapoa0B). MapKcucTcKast Teopus.

[IpaBo — BOJISI TOCTIOACTBYIOLIETO Kilacca, o0jeueHHas B (JopMy 3aKOHA M ONMUPAOIIASCS Ha
MPUHYXJIEHHUE CO CTOPOHBI TocyaapcTBa. ['ocyaapcTBO paccMaTprBaeT COBOKYITHOCTh OTHOIICHUH,
KOTOpbIE U 0OPMIISIIOT B BHJIE 3aKoHA. [lo3xke 3Ta TOUKa 3peHus OblIa paCKpUTUKOBAHA, U MIPABO
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CTaJO MOHMMAThCS, KaK CHUCTEMa NPaBUJ MOBEACHUS OTPAXKAIOUIMX COLUATBHO-3KOHOMUYECKYIO
(dbopMaluio, yCTaHOBJICHHBIX WM CAHKIIMOHUPOBAHHBIX TOCYIapCTBOM.

Couunonoruveckas (I'apapjckast) Teopust (I1KoJ1a) rpasa - OJHO U3 HAIMIPaBICHUN HAYKH Ipa-
Ba XX B. OCHOBHBIE MOJOXKEHHS JAHHON TEOPUH COCTOAT B TOM, YTO BCE MPaBO B OOIIECTBE COCTO-
UT W3 JBYX 4YacTed: KHUKHOE «MEPTBOE» IIPaBO, 3alIMCAHHOE B KOHCTUTYLIMH; U JEHCTBYIOLIEE
«OKUBOEY TPaBO, B BUJIE PEUICHUI CyAeOHBIX OPraHOB, C KOTOPHIMU JIOAM CTAJIKUBAIOTCA B CBOEH
nestensHocTH. CaMo CIOBO MOpalib, MIPOU3OIIEAIIEe OT JaT. mosmoralis — o00o3HavaeT HpaBwl. B
HCTOPUYECKOM Pa3BUTHUH, Oyayuu (opMOii OOLIECTBEHHOIO CO3HAHUS MOHSITHE MOPAIU MEHSJIOCH,
HE OCTaBaJIOCh HEM3MEHHBIM U MPEJICTaBICHHE O MOPAJIbHBIX HOPMaX U OLEHKAaX, OTpaXkasi ypOBEHb
pa3BUTHA OOLIECTBA, €T0 COLUANBHYIO CTPYKTYPY, HallMOHAJIbHBIE, OBITOBBIE, PEIUTHO3HBIE U KO-
HOMHYECKHE (DAKTOPBHI.

Mopainb nepBoOBITHOTO O0IIECTBa, AMOX paboBnageHus, (heoaaan3Ma U COBPEMEHHbIE HPaB-
CTBEHHBIC TPEACTABJICHUS BO MHOTOM pa3jM4yHbI, 3 HEKOTOPBIE M3 HUX AK€ MPOTHBOIIOJIOKHBL
O4eBHIHO, YTO TOYEK 3pEHUSI HA MOpaJlb HE MEHbIIIE, YeM Pa3HbIX MOHUMaHHK mpasa. Coluoaoru
BBIJICJIIIOT TPH OCHOBHBIX TedeHUs: mopanu. llepoe Tedenue: Qenummronorus (OT JATHHCKOTO
felicia — cuactbe). [laHHas Mopasb €cTb, HCKYCCTBO JAOCTH)KEHUS CUACTbS, )KU3HEHHAs] MYJIPOCTh, U
HCKYCCTBO M30ekaTh cTpaganusi. K mepBoMy T€UEHUIO OTHOCUTCS SMUKYPEU3M, CBS3aHHBINA C MME-
HeM. Cyactbe, o OnuKypy (OT UMEHU JApeBHerpedeckoro ¢guiocoda DnuKypa), - 3T0 COCTOSIHHUE
3JI0pOBOTrO Tejla U 0e3MATEKHOCTh JIYIIH, OHO JOCTUTAETCs YJOBJIETBOPEHUEM €CTECTBEHHBIX IO-
TpeOHOCTe uenoBeka, yCTpaHEHUEM TEJIECHBIX CTPaJaHUuM U AYIIEBHBIX TPEBOT. DIUKYP BBIACISET
7IBa BHJIAa HACTKACHUN: pu3nveckoe (yI0BIETBOPEHHE NOTPEOHOCTEH B MHUIIIE, YKUJIHILE, OJCKIE U
T.II.) U JIYXOBHBIE, MOJIy4aeMble OT 3HaHUS U APYKObl. B ynoBiIeTBOpeHHH KeTaHHUH clieyeT co-
OmofaTh yMEpeHHOCTh. | TaBHBIE JOOPOAETENN 3TOr0 TEUEHHUS MHIUBUAYATUCTHUYECKHE: CUACThE,
HACNaXACHHUE, AYIIEBHBIA MOKOM. OO0 3TUX COCTaBISIOUIMX KauecTBaX MOpPATd Mbl BCTpEUaeM B
paborax 1. Jlokka, T. '066ca, CiuHO3BI, IPEICTABUTEINICH €CTECTBEHHO — ITPABOBBIX B3TJISAIOB.

Bropas xoHuenus B NOHUMaHUK MOpaiu — nep(eKnoHu3M (0T JaTUHCKOTro perfectus — co-
BepIeHHbI). CyIHOCTh JaHHONW MOpaI MPEACTaBIsAET U3 ce0s CUCTEMY MPaBUI: KUTh YAO0OHO,
CUACTIIMBO, CIIOKOMHO, JOCTOIHO, B COOTBETCTBHM C MPUPOJON YeJIoBeKa. JTa Mopaib UIeaTu3u-
PYET KUTHE CBATHIX B COOTBETCTBUU C Teosnoruueckoi teopueit (bynna, Mucyca Xpucra, Myxxa-
Meda U ap.), a Takke (GopMHpOBaHHUE HJIaNa; MPaBEAHOTO PHILApPS, THKEHTIbMEHa, HECTHOaeMOro
PEBOJIOIMOHEPA, HETIOAKYITHOTO CYIbH, IPUHIMITHAIEHOTO MPOKYPOPa, MYKECTBEHHOTO, C YECThIO
U JIOCTOMHCTBOM oduiiepa u ap. OCHOBHbIE JOOPOAETENIN: MOpaJbHbIE 3aCiyTH, IPU3HAHUE U I10-
JIOXKHUTEbHAS OIIEHKA YCHIINHN, TIPUOIIIKAIONINX HHINBHIyYMa K UIeany.

TpeTbst KOHIENIUS MOpPAIH, KaK CUCTEMY MPAaBUJ YEJIOBEYECKOIO COL[MyMa, TO €CTh MpaBull,
OTIPEIENIAIONINX HE TO, KaK MOCTYIAaTh, a TO, Kak OyJeT ce0s omlymaTh HHAWBUAIYYM B JaHHOM CO-
uyMme, yToObl APyruM OblIo ¢ HUM KoMdopTHO. OCHOBA 3TOM KOHIENIUU KacaeTcs (GopMHUpOBa-
HUS OOIIIECTBEHHBIX OTHOIICHUH, )KU3HU YeJIOBeKa B 00mecTBe. Ha OCHOBaHMY BBIIIIE H3JI0KEHHOTO
HaJ0 CKa3aTh: MPABO U MOPAJb — IIaBHBIE AJIEMEHTHI YeJIOBEUECKOU KYIbTYPhI, BCETIa BHICTYIIAI0-
e B TECHOM B3aUMOJICWCTBUH, TaK KaK OJM3KH IO COJEPKAHWIO M B3aMMHO JOIOJHSIOT JPYT
npyra. ['apanTueil 3ammrTel mpaB U cBOOO YeIOBEeKa U TPakJaHWHA SBISIOTCS KOHCTUTYIIHOHHO-
IIpaBOBbIE MPUHIMIBL: NTpoBo3mIamenne Koncrurynuein PO.

[IpaBa u cBOOOBI UETIOBEKA U TPaKJAaHUHA SBISIOTCS BBICIIEH IIEHHOCTHIO, a MX MPU3HAHUE,
coOIoIcHNe M 3allliTa — SBIISETCS MEePBOOYEPEHON 00s13aHHOCTHIO T'OCYIapCTBa; MPU3HAHUE
OCHOBHBIX TPaB M CBOOO YENOBEKa HEOTUYKIa€MBbIMH U MPUHATICKAITUMHI €My OT POXKACHUs (4.
2 ct. 17). JlaHHBIE NEHCTBUE OMPEACISIOT CMBICI, COACp)KAaHWE U MPUMEHEHHE 3aKOHOB, JESATEIhb-
HOCTb 3aKOHOJATeIbHON M HCIIOJHUTEIHHON BIACTH, MECTHOTO CaMOYIIPAaBIIEHUS U 00ECTIeUMBAIOT-
cst mpaBocyaueMm (cT. 18); paBeHCTBO BceX TpaxkaaH nepes 3aKkoHoM | cynoM (4. 1 cT. 19); memomy-
CTUMOCTh U3JIaHUSl 3aKOHOB, OTMEHSIONIMX WJIM YMAJSMIOMIMX TpaBa U CBOOOABI HYeIOBEKa M
rpaxaanvHa (4. 2 c¢T. 55); mpu3HaHWE U TapaHTUH COOJIFOJCHUS TPaB M CBOOOJ YEIOBEKA U TPaxK-
JAaHWHA COTJIACHO OOIIENPU3HAHHBIM MPUHIIUIIAM U HOPMaM MEXIYHAPOJHOTO MpaBa U B COOTBET-
ctBuu ¢ Koncrurymueit PO (u. 1 c1. 17).
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Ha oOmierocynapcTBeHHOM ypOBHE rapaHTOM IpaB U CBOOOJ YeNOBEKa U Ipa)KJIaHUHA SBIIS-
ercs lIpesunent PO®. [IpakTueckn Kak1oe€ LUBWIN30BAHHOE TOCYNApCTBO, 3aKJIIOYAET C Hacele-
HUEeM (TpaXJaHaMU JaHHOTO TEPPUTOPHUATBHOTO 00pa30BaHMS, HA3bIBAEMOE — T'OCYAAPCTBOM) JI0-
ropop (xapruto, KoHcTUTylHI0), O TOM, 4TO OYJE€T PyKOBOJCTBOBATHCSI OCHOBHBIM IPHUHLUIIOM:
co0noaaTh mpaBa M CBOOOJBI CBOMX TIpaxkaaH. Ho B peanbHON AEHCTBUTEIBLHOCTH, MPH HATHYUU
IPYNIBl «IIOCPEJHUKOBY», MEXIY I'PAKJAHMHOM U TOCYAApCTBOM, TaKMX KaK IOCyIapCTBCHHbBIE
OpTraHbl pa3HOro ypoBHs ((enepaabHOro, 00JaCTHOTO, PAifOHHOTO MYHHUIIMIIAIBHOTO | T.J.), BO3HHU-
Kal0 CUTyallud, B COOTBETCTBHM C HECOBEPIIEHCTBOM 3aKOHOJATEJIBHOM, aAMUHUCTPAaTUBHON Blla-
CTBIO, U pa3nuyme oT (erepaIbHbIX 3aKOHOB OT PETHOHAIBHBIX. | 1€ pe3ynbTaToM JTaHHON KOJUIU-
3MH, IIpaBa U CBOOO/IbI HE TOJIBKO HAPYIIAIOTCS, HO MOTYT BbI3BaTh M MPOTHUBOIMOJI0KHOE JIEHCTBHE.
Takue 3aKOHOIATENBHO IOPUAMYECKHE KOJUIM3UU, BHOCST COLMAIBHO NOJUTHYECKUHA TUCCOHAHC.
JIMCKpeIUTUPYIOT BCIO 3aKOHOTBOPYECKYIO paboOTy, MPOBEAECHHYIO OOJBIIMM KOJIMYECTBOM IIPO-
(eccroHaTBHBIX IOPUCTOB U 3aKOHOATEIHHOM BIIACTHIO.

Hapsiny ¢ o0muMu rocyJapCTBEHHBIMM FapaHTUSMU 3aLIUTHI IpaB U CBOOO yesloBeKa co3/a-
Hbl CHEHU(PUUECKUE IOPUINIECKUE MEXAHU3MbI, XapaKTepHbIE ISl JEMOKPAaTUYECKOTO IIPaBOBOIO
rocynapctBa. OJIMH U3 IVIaBHBIX HAIpaBiIeHUN TAHHOTO MEXaHU3Ma, SBJSIETCS CyleOHas 3aluTa,
Konctutynus PO rapantupyer kaxxaJoMy npaBo Ha cyJeOHyro 3amury (cT. 46). OHa ocyliecTBs-
€TCsl B COOTBETCTBMM C IIPUHLIMIIAMU HE3aBUCHMOCTH Cy/a U €ro INOJYMHEHHOCTH TOJIBKO 3aKOHY,
COCTA3aTEIBbHOCTH U PaBHOIIPABUS CTOPOH, MPE3yMIIMK HEBUHOBHOCTH. Ho Ha mpakTuke, Bonpoc o
COCTSI3aTE€ILHOCTH ¥ PABHONPABUS CTOPOH, TOXKE CYLIECTBYIOT HE JOPAOOTKU B aJlTOPUTME 3aKOHO-
JaTEeJIbHBIX MPAaKTUK, TAKWE KaK MOMEHT HACTYIUJICHUS! COCTS3aTENbHOCTH B CYJIONPOU3BOICTBE, €€
HACTYIJICHHUS] B MOMEHT CJIEICTBEHHBIX JEHCTBUHI WM YK€ B IIPOLECCE CYNONPOU3BOJACTBA, IIE CY/L
JOJDKEH BBICTYIATh TOJIBKO apOUTPOM MEXKITy CTOPOHAMH CYIOTIPOU3BOICTBA.

Bomnpoc 06 o0xanoBaHuu B CyZeOHOM MOPSAIKE MOTYT OBbITh: pelieHusi, AeicTBus (6e3men-
CTBHUE) OPTaHOB rOCYJapCTBEHHOU BIIACTH, MECTHOTO CaMOYITPaBJICHHS, OONICCTBCHHBIX 00hEIMHE-
HUI ¥ JOJDKHOCTHBIX Jinl. Ho Ha naHHBIN MOMEHT, nmpaBoBas 0a3za He MO3BOJISIET CBOOOHO MPOU3-
BOAWTH TaKue€ IMpolLeccyajbHble JEHCTBUSA, 0€3 OIVIAJKM Ha ONAaCHOCTb BO3HUKHOBEHUS
COIIPOTHBIIEHUS BIACTHBIX CTPYKTYp. TO €CTh HE CyIIEeCTBYET IEHCTBEHHOIO MEXaHHW3Ma 3aIUThI
mpaB ¥ CBOOOJ uenoBeka u rpaxaanuHa PD, nmepen Gropokpatuyeckoi MamuHoi. O0xanoBaHHe
pELIeHNT HOPMaTUBHBIX, PAaBOIPUMEHUTENBHBIX aKTOB, YKa30B [Ipesunenta PD, nocraHoBneHus
[IpaButensctBa PO, HOpMaTUBHBIE aKThl MUHUCTEPCTB U BEJOMCTB B CIy4asiX, KOI/Ia TH aKThI
HapyILAarT MpaBa U CBOOO/IbI YEIOBEKa U IPaX1aHUHA.

B cucreme cyneOHOM 3amUThl 0CO00€ MECTO 3aHMMAET MHCTUTYT Cy/1eO0HOr0 KOHCTUTYIIMOH-
HOTO KOHTpOJIS,, OpraHOM OCyIecTBIeHHus KoTtoporo siBiusercss Koncrutynmonssii Cyn. Ho mo
MMEIOLIEICS] CTaATUCTUKU OOpalieHre MpocThIX rpakaaH B KoHnctutyunonuslii cyn PO, He npesbI-
maet 3-5 nen B roxa. OToil ke 1enu ciykut nosHomoune Koncrurynnonnoro Cyzaa no 3ampocam
CYJIOB NPOBEPATH KOHCTUTYLMOHHOCTh 3aKOHA, MPUMEHSEMOro MPU PACCMOTPEHUU KOHKPETHOTO
nena (4. 4 cr. 125).

Jpyroii He MaJOBaXHbII MEXaHU3M JIEMOKPATHYECKOIO 3aKOHOTBOPUYECTBA CTAJI MEXaHU3MOB
3alUTHI, KaK CO3/JaHUE HHCTUTYTa NapjJaMEHTCKOro YTOJIHOMOYEHHOIO IO IMpaBaM 4YeNIOBEKa,
UMeHyeMoro Takxke omoyacmeHoM. CornacHo (1. «1» cT. 103) nu ®degepanbHOMY KOHCTHTYI[MOH-
HOMY 3aKkOoHY «O0 YTIOJIHOMOYEHHOM IO MpaBaM uenoBeka B Poccuiickoit deneparnum» ot 26 ¢es-
pang 1997 (ct. 1) pomxHOCT, YNOTHOMOYEHHOTO YUpEXKJaeTcsl B LEsIX oOecredeHus rapaHTHi
rOCYJapCTBEHHOM 3aIMTHI IPaB U CBOOO IpaxiaH, UX COOJIIOJCHUS U YBa)K€HHs TOCYAapCTBEH-
HBIMHM OpTraHaMH, OpraHaM{ MECTHOT'O CaMOYTIpaBJIEHUS U JOHKHOCTHBIMU JHIIaMU. [laHHBIA Mexa-
HU3M IIPU3BaH BOCCTAHABIMBATh HAPYLIEHUS IIPaB, COBEPILICHCTBOBAHUIO 3aKOHOAATENbCTBA PD 0
IpaBax 4ejoBeKa U rpaKAaHWHA, IPUBEACHUIO €r0 B COOTBETCTBHE C OOLIENPU3HAHHBIMU MTPUHIIH-
namMl ¥ HOPMaMU MEXIYHApOJHOTrO IpaBa, Pa3BUTHUIO MEXIYHAPOAHOIO COTPYIHUYECTBA B 00Ja-
cTH TIpaB 4enoBeka. OCHOBHOM (hOPMOI IeATETHHOCTH Y TIOJITHOMOYEHHOTO SIBJISIETCSI PACCMOTPEHUE
*anob rpaxkaan P®, HHOCTpaHHBIX TpaXAaH U JTUI 03 TPAKIAHCTBA HA PEIICHUS WIH JEHCTBUS
(Oe3neiicTBUE) TOCYJAapCTBEHHBIX OPIaHOB, OPraHOB MECTHOI'O CaMOYIPAaBJIECHHS, JOJIKHOCTHBIX
JIMI] ¥ TOCYJAApCTBEHHBIX CIyKalluX. Byayun He3aBUCHMBIM M JOCTYITHBIM, HaJleJIEHHBIH HE00X0-
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JMMBIMH KOHTPOJIBHBIMHU IMTOJTHOMOYHUSAMH, YTIOJTHOMOYEHHBIH CIOCOOCTBYET YKPEIUICHHIO 3aKOH-
HOCTH M OXpaHe MpaB YeI0BEKa B I€ATEIbHOCTH UCIIOJHUTEIbHOMN BIACTH.

Cnenyroumm noapasaeeHueM MEXaHU3Ma 3allUThl IPaB U CBOOOJ Y€I0BEKa SIBIISIETCS IIPABO
rpaxJaH Ha oOpallleHHs B TOCYJapCTBEHHbIE OPIaHbl U OpraHbl MECTHOI'O CaMOYIpaBiIeHMs (CT.
33). Ilonstue «oOpamieHue» uMeeT 000OIIAIONIINI XapakTep W OXBATHIBAET Takue (HOPMBI, Kak
Ipe/UIoKeHue, kajto0a, XoaTaiicTBo. Bellle npuBeeHHbIE MEXaHU3MBI, OTJIMYAtoLIecs 1o Gpopme
U OpraHu3allii, B OCHOBE CBOEH HECYT MOTEHLMAN Y4acTHsl TPaXk/aH B IIPOLIECCEe YIPaBIEHUS roc-
yIapCTBEHHBIMU 1 OOLIECTBEHHBIMU JI€IaMHU, BOCCTAHOBJIEHUIO HAPYIICHHBIX IPaB YeJI0BEKa.

AJMUHUCTpPATHBHO-TIPABOBAasl 3alllMTa MPaB I'paxk/JaH, HAPYIICHHBIX B c(epe UCHOTHUTEIb-
HOMW BJIACTH, SIBJISETCS BaKHEHIIMM MEXaHM3MOM, NPU3BAHHBIM pa3peliaTh KOH(IMKTHI, BO3HUKA-
IOLME B PA3IMYHBIX O0JIACTSAX OTHOILIEHUH MEXIy TOCYIapCTBOM €r0 «IIPOCIONKE» U I'pa)IaHU-
HOM B OTHOLIEHHH, KOTOPOTO ObUIM JOIYILIEHbl HApYLIEHHUs €ro mpaB U CBOOOJ. DTOT MEXaHU3M
JEMCTBYET B COOTBETCTBHM C IPUHLMIIOM OTBETCTBEHHOCTH IOCYIapCcTBa Iepe]l rpakJaHaMH B
¢dbopme BO3MelIeHUs Bpea, IPUUMHEHHOTO HEIPABOMEPHBIMU JAEUCTBUAMHU (Oe3/1eicTBIEM) opra-
HOB I'OCYJIapCTBEHHOM BJIACTH U UX JOLKHOCTHBIX JIMLL. ['pa’kaaHUHY IPEIOCTaBIISETCS [IPaBO CBO-
601HOTO BEIOOpa (POPMBI 3ALIUTHI HAPYLIEHHBIX MIPAaB B CyJ€OHOM MJIM aJIMUHUCTPATUBHOM MOPSI-
Ke.

B mo0om citydae 3a rpa’kIaHUHOM COXpaHSeTCs MPaBO 0OpaTUTHCA B Cyl OOIIEH HOPUCIMK-
LMY, €CIM €r0 HE YJOBJIETBOPSIET PE3yJbTaT Pa3pelICHUsl CIoOpa B aJIMUHUCTPATUBHOM IOPSIJIKE.
TpaauumonueiM ans PO MHCTUTYTOM 3aliMThl MPaB IpaxJaH B cdepe UCIOIHUTEIBLHOW BIACTH
ABIISIETCA OOIIMK Haa30p MpoKyparypsl. OH ocymiecTBiseTcst B GopMe HaA30pa 3a 3aKOHHOCTHIO B
JesTeIbHOCTH OPIaHOB MCIIOJIHUTENbHON BIACTH BCEX YPOBHEH, BKIIIOUAs AEATEIbHOCTb PYKOBOIM-
TeJel KOMMEPYECKHX U HEKOMMEPUECKHUX OpraHu3allfii, a paBHO U B (JOpMe Haa30pa 3a coOIIoIe-
HUEM IIpaB U CBOOOJ 4YeloBeKa M rpaxaaHuHa. [IpuMeHUTEnbHO K mpaBaM M cBOOOIaM 00U
HaJ30p MPOKYpaTypbl paCIpOCTPAHSAETCS HE TOJIBKO HA JI€ATEIbHOCTb UCIIOJIHUTEIBLHON BJIACTH, HO
TaKXe U Ha JeSTeIbHOCTb MPEJICTABUTENbHBIX OPTaHOB CyObEKTOB PD.

AHanu3upys poccUiCKoe 3aKOHOAATENbCTBO COPMUPOBAHHOE IO HACTOSALIEE BpeMs, IpOBe-
JIs1 UCCIIEJOBAHMSI JINTEPATYPHOTO TBOPUYECTBO BEAYIIMX IOpUCTOB Poccuiickoit denepanuu, MOKHO
KOHCTaTHUpOBaTh. YTO B BOIPOCE O 3aKOHOJATENILHOM 3alllUTe MpaB U MOpAIM YeJIOBEKa U Ipaxaa-
HUHA NpOBe/ieHa TUTaHn4eckas pabota. Ho B cBs3u ¢ U3MeHsmOLIEeiCcs COMaTbHO SKOHOMUYECKON
cUTyaluu B oOmiecTBe. A Takke I7100adbHbIX M3MEHEHUH MHUPOBOW 3KOHOMMKH (BBEJEHHE CaHK-
111, BOGHHBIE JEUCTBUS, TIepe/ie] PHIHKOB CObITa MPOAYKLUH, Pa3BUTHS HOBBIX TEXHOJIOTMYECKHX
pa3paboToK U T.J.) BEAYT K MPOLIECCY U3MEHEHUs OTHOLIEHHSI OOIIECTBEHHOCTh KaKk B MOPaIbHOM
aCIEeKTe, TaK U B IPABOBOM AUCLUIIIMHAPHOW IPyIIIIE.

B co3nanuu rpaxnaan PO, rocynapcTBo q0KHO JOOMBAETCS MOHUMAHUS C TIOMOIIBI0 HOPM
IIpaBa, IPOTPECCUBHBIX HOPM MOpaI HaceJIeHUs, OOpeTcsl ¢ HeCpPaBeAIMBOCTHIO, 3JI0M U MOPOKa-
MU. YTo B CBOIO o4epeab OyJeT cTadMIM3upoBaTh U CIJIaYUBaTh OOIIECTBO, BOKPYT TJIaBHOM Iieu,
Pa3BUTHS MOCTYNATENbHBIX MPOLECCOB MO (POPMUPOBAHUIO TPAKTAHCKON M TOCYAAPCTBEHHOM OT-
BETCTBEHHOCTH, 3a COOJIIOZICHHE NMPABOBBIX U MOPAJIbHBIX NPUHIMIIOB B OOLIHOCTH JIOJAEH MOJ
HazBaHueM Pocculickasg denepanns. 3akoHOJATENN YTOJIOBHOTO U IPaKIAHCKOTO CYIOIPOU3BOJI-
CTBO MPU3BIBAET YKPEIUISATh 3aKOHHOCTb, BOCIIUTHIBATH JIFOJIEH B JlyX€ YBa)KEHUS K 3aKOHY, IIPaBY,
3aKOHHBIM M CIIPaBEJIUBBIM HHTEPECaM TOCYAApCTBa, OOIIECTBA U TUYHOCTH.

Mopanb ykperuisieT oOIIeCTBEeHHbIN MOPSAIOK, BIMsS Ha MPAaBOBYIO JKU3Hb BCEro OOIIECTBA.
@DyHKIUSA MOpai B CBS3U C IPAaBOBON (DYHKIIMEH BbIpakaeTcsi B TOM, UTO MOpajib B OOIIECTBE CTa-
HOBUTCSI Oojiee MpaBOMEpPHBI M CUJIbHEE BIMSET Ha CTAOMIM3alMI0 OOIIEeCTBEHHOro mopsiaka. B
TAaKOM rocyjnapcTBe Kak Poccusi, MHOTO HalMOHaJILHOM, MHOTO KOH()ECCHOHHOM M C OTPOMHOMN
tepputopueit. [IpaBo crocoOCTByeT yTBEpkKACHUIO HI€aI0B CIIPAaBEIMBOCTH U J0o0pa B 0OLIeCTBe.
JIro60e HapyIlIeHne MPaBOBBIX HOPM UHIMBUIOM, SBIISETCS MOCTYIIKOM aMOpaJIbHBIM, HO HE BCSKOE
HapyleHHe MOPAIbHBIX HOPM SIBJISIETCS] IPOTUBOIPABHBIM JielicTBUEM. B HEKOTOpBIX cirydasx mpa-
BO CIIOCOOCTBYET M30aBJIEHUIO OOIIECTBA OT YCTapEBIINX MOPAJIbHBIX 10TM. Pa3BuTHE conMaabHBIX
PEryJasSTOpPOB B JAHHOM BOIIPOCE NMPHUBEAET K MOBBIIIEHUIO MOPAJIbHOIO M MaTPUOTUYECKOTO YPOBHS
HAaIHH.
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AHHoOTanus. HacTosmias ctaThs IOCBAIICHA aKTyaJ bHBIM BOIIPOCAM PEaTH3alMU CYIPYyraMu
CBOUWX IIPaB MPH OCYIIECTBICHUN KOPHOpaUsIMHU CBOeH nesitensHocTH. Oco00oe BHUMaHUE YIens-
eTcs MaTepualiaM CyAeOHOW NPaKTUKU, aHaIM3 KOTOPOW MO3BOJHII BBISIBUTH MPOOJIEMbI, BO3HUKA-
IOLIHE IPU PEeaTH3aliu CYPyraMH CBOMX KOPIIOPATUBHBIX TPaB.

Abstract. This article is devoted to the topical issues of spouses 'realization of their rights in
the course of corporations' activities. Particular attention is paid to the materials of judicial practice,
the analysis of which revealed the problems arising in the implementation of the spouses of their
corporate rights.

KiroueBble ciioBa: Kopropaius, IOpHIM4YEeCKOe JHI0, CYIPYTH, NpaBa U 00s13aHHOCTH, KOp-
MMOPATUBHBIC OTHOIICHHSI.

Keywords: Corporation, legal entity, spouses, rights and obligations, corporate relations.

[ToHATHE KOpHOpaLUyU MPHUILIO K HAM H3-3a pyOeka, ¢ yUeTOM BBEACHUS €ro B pOCCUICKOE
MIpaBoO CTaJIM BO3HUKATh PA3IMYHbIE TPOOJIEMbI, OXBAaThIBAIOIINE HE TOJBKO YaCTHbBIE, HO U MyOI1y-
Hble MHTepechl. BcneacTBue 3Toro pacmmpsiercs Kpyr cyObeKTOB M HpoOjeM, BO3HUKAIOIIMX B
MIPaBOOTHOLIEHUAX Mexay HUMH. Ocoboe MecTO cpelu CyObeKTOB KOPIMOPATUBHBIX OTHOLICHHM
3aHUMAIOT CYNPYTH, PEATU3YIOIIME NIpaBa MPU OCYILIECTBIECHUU KOPIIOPALMSAMH CBOEH AEATEIbHO-
CTH.

Poccuiickoe mpaBo He 3HAET YETKUX KPUTEPUEB OTHECEHUS TE€X WIIM UHBIX IOPUIUYECKUX JIHI]
K KopropanusiM. HecMoTpsi Ha JOBOJIBHO IIMPOKOE MPUMEHEHHE paccMaTpuBaeMOro TEpPMHHA B
MpaBe, UM OXBAaThIBACTCs OOJbINAs TPYIINa PA3IUYHBIX OPraHU3alUd M YUpPEKIESHUH, COOTBET-
CTBEHHO, U OXBAThIBAETCS 3HAUUTEIbHBIA KPYT HHTEPECOB, IIPAB M 00513aHHOCTEW UX yYACTHUKOB, B
TOM YHCJI€ TeX, KOTOPbIE COCTOAT B Opake.

JeiicTBytomee 3akoHOMaTeabCcTBO Poccuiickoit deneparuu o Opake U ceMbe MOTHOIEHHOTO
ormpejaeneHus: Opaky He Jaer, ogHako, u3 comepxkanus cr.cT. 1-2 CK P® u rmassl 3 CK PO [2]
MO3KHO CJIeJIaTh BBIBOJ], UTO OpaKk — 3TO paBHOIPABHBIN U CBOOOAHBIN COI03 MY>KUHHBI U KEHILUHBI,
KOTOPBIN OBLT 3aKIIFOYEH C COOIOIGHUEM OIPE/IENIEHHBIX YCIOBHM U B MOpPsAKe, HE MPOTHBOpEYa-
IIeM JIeHCTBYIOIIEMY 3aKOHOJAATENbCTBY. bpak mpecieayeT Iesib CO3JaHUS CEMbH, MOPOXKAAET
MEXy CYIIpyramMu MpaBa U yCTaHABJIMBAET 00S3aHHOCTH.

B Opake npaBoBoil cTaTyc CynpyroB HECKOJIBKO BUAOU3MEHSETCS, YTO MOKET 3aTPOHYTh UH-
Tepechl TPeTbUX Jull. MMylecTBEHHBIE NTpaBa CyNPYyTd MOTYT pEal30BaTh IPU OCYLECTBIECHUU
KOPIOpalusIMH CBOEH NIeATeIbHOCTH, OCOOEHHO, €CIIM 3TO UMEET 3HaYeHHe Ul YIydllIeHUs] MaTe-
PHAITBHOTO TIOJ0KEHHUS JIUI, COCTOSIIUX B Opake.

B 1. 2 c1. 34 CK P® 3akoHomatenb onpeaensieT, YTO COBMECTHYIO COOCTBEHHOCTh CYIPYTOB
COCTaBIISIIOT JICHBI'H, BEIM, Pa3HOOOpa3Hble 0OBEKTHI MpaBa coOcTBEHHOCTH. OOIMIUM HUMYIIIECTBOM
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CYIIPYTOB MPU3HAIOTCS [IEHHBIE OyMaru, KOTOpble ObUTM MPHOOPETEHBI HA OOIINE JOXOMbI, TOJIU B
yCTaBHOM KamnuTaiie. B Toxe Bpems, Kaxablil U3 CypyroB UMEET IPaBO Ha MOJTYYSHHE YaCTH MPH-
ObuIH OT AeaTenbHOCTH Koprioparuid. [1o cmbiciy 1. 2 cr. 34 CK PO, noxozpl, MorydeHHBIE OT J1esi-
TEJIBHOCTU IOPUANYECKUX JIUL, MPU3HAIOTCS OOIIKMM UMYIIECTBOM CYIPYIOB, IPU 3TOM HE UIpPaeT
POJIH, KTO UMEHHO M3 JIUII, COCTOAIINX B Opake, sBisieTcs (PaKTUYECKUM YYaCTHUKOM KOPIIOPAITUH.

A.H. JleBymIkiMH OTMeYaeT, YTO K HACTOSIIEMY BPEMEHHU CIIOKHIJIOCh HECKOJIBKO CIIOCOOOB
paznena Ou3Heca, ¢ UCIOIb30BAHUEM aKIIUM, MOJIel ycTaBHOrO KanuTana [7, ¢.49]. B nepByro ode-
penb, pa3faenuTh aKIUU U JI0JIM MEXY CYIIPYraMu MOXHO IMOPOBHY KaK UMYIIECTBO, KOTOPOE OBLIO
COBMECTHO HaXUTO. Ha mpakTuke NaHHBIN Ccr1OocoO HENb3sl MCHOJIB30BAaTh B TOM Cilydae, €Cl B
YUpEAUTETbHBIX JOKYMEHTaX KOPIOpaIMK 3aKpEIUIeH 3arpeT WIK HHOE OrpaHuYeHHe, Kacaroleecs
BCTYIUICHHUS B COCTAaB YUaCTHUKOB TPETHETO JIHIA O€3 MpeIBapUTEIHHOTO COTIACHSI.

Taxke BMeCTO HEMOCPEACTBEHHOTO pasjeia JloJied W aKkUuid MOXKHO OJHOMY M3 CYIPYIOB
BBIIJIATUTH (PAKTUYECKYIO CTOMMOCTbD JOJIM WM aKuuu mpu e€ pasaene. COOTBETCTBEHHO, OJJH U3
CYIIPYTOB IMOJIYYUT OM3HEC, a BTOPOM — MaTepHAIbHYI0 KOMIICHCAIIUIO0, HO OyJIeT JIMIICH MIpaBa Ha
ydacTue B 1€ATEIbHOCTU KOPIIOPALIUH.

B Toxe BpeMms, OTIENbHOrO BHUMAaHHUS 3aCiy’KUBAeT MOPSAOK PACIOPSDKEHUS CYNpyramu
cBouM o0mmM umymiectBoMm. IIyHkT 1 cT. 253 'K P® npenycmarpuBaer, 4To 00MIMM UMYIIECTBOM
YYaCTHUKHA COBMECTHOW COOCTBEHHOCTH IMOJIb3YIOTCS, BIAACIOT HA paBHBIX ycnoBHsX. Pacmops-
JUTHCS] TAKMM UMYILIECTBOM YYAaCTHUKHU MOTYT TOJBKO IPU B3aUMHOM COIJIACHU.

Crartbs 157.1 'K P® conepxut cOOTBETCTBYIOLIME MTpaBUia, KaCAIOIIKUECs MOJyUYEeHHUsI COrJia-
CHsl, KOTOpOE MPHU3HACTCS B CHIIY 3aKOHOAATENIbHOTO yKazaHusi ooszarensubiM. Hopmber CK PO no
YMOJYaHHUIO TPEyCMaTPUBAIOT, YTO, PACHIOPSKAsICh OOIIUM MUMYIIECTBOM, OJMH U3 CYIPYTOB yikKe
JecTByeT ¢ cornacus apyroro cynpyra. B pamkax Hopmsl 1.3 cT. 35 CK P® npenycmotpens! ciy-
Yau, KOTOpble TPeOYIOT HOTapUaIbHOIO YAOCTOBEPEHHUS COTJIACUS CYNPYyra Ha COBEpPIICHUE CAETKU
[0 pacHopsKeHUIo0 umyliectBoM. CienoBarenbHO, €CIM IPU COBEPILIEHUU CHENKHU, TpeOyroen
HOTapHaJIbHOTO YJIOCTOBEPEHHs, COrJIache CYNnpyra He ObUIO MOJIYYeHO B 3aKOHHOM MOpPSAKE, TO Y
HEro ecTh NpaBo Ha oOpallleHue B CyJ IS IPU3HAHUS TAKOM CIENKU HEACHCTBUTEIbHOM.

JlocTaTOUYHO MHOTO CIIO)KHOCTEM BO3HUKAET NPHU PEIIEHUU BOIIPOCOB, KACAIOLIUXCS BOCCTa-
HOBJICHUS KOPIIOPATHBHOTO KOHTPOJISl, OCOOEHHO, €CIIM MMEET MECTO CIIOp MEXAY Cynpyramu, B
TOM yKcie U ObIBIIMMHU. DaKTHYECKH KOPIIOPATUBHBIN KOHTPOJIb BBICTYNAeT B poiu Oapbepa, Ko-
TOPBII MPENSITCTBYET BO3MOXKHBIM 3J10yIIOTPEOICHHUSIM U MO3BOJISIET IPUHUMATh CBOEBPEMEHHbBIE U
IIOJIHOLICHHBIE PEUICHMS], ONIPEAEIISIONINE CTPATETUIO Pa3BUTHUS IOPUANYECKOTO JINLA U JaJbHENIINE
HaIpaBJIEHUs €ro AesTeNbHOCTH. Tak, ApOuTpakHbli cyZy MOCKOBCKOTO OKpyra B OCTAHOBJICHUU
Ne ®05-16788/13 ot 12 mas 2014 r. [4] oTka3an ucTiy (cynpyre) B y10BJIETBOPEHUH TPeOOBAHUS O
BOCCTAHOBJICHHH KOPIIOPATUBHOTO KOHTPOJIS,, OTMETUB CIIEAYIOLIEE:

a) UCTEeLl He SIBJIJIach YYaCTHUKOM OOIIECTBa B TO BpeMs, Koraa olliee coOpaHue y4acTHH-
KOB MIPHUHSIIO perieHne 00 yBelInYeHUH pa3Mepa YCTaBHOTO KaluTana;

0) mpaBo Ha JIOJIO 3a UCTLOM OBLIO MPU3HAHO B CyIe€OHOM MOPSIKE, HO YK€ TOCiIe TOro, Kak
YYaCTHUKH OOI[ECTBA MPUHSIIM pelleHrne 00 yBeIMYeHUH YCTaBHOTO KaluTania;

B) HECOCTOSITEIbHBIM SIBJISETCS YTBEPKACHUE UCTLA O TOM, YTO OTBETUYHK 3JI0yNOTPeOMII mpa-
BOM, KOT'Jla HE BHEC JIOMOJHUTENIbHBIN B3HOC, BCIEICTBUE YETO YMEHBIINI CBOIO (M OOIIYIO CYIpy-
KECKYI0) JIOJIO B TIPaBe COOCTBEHHOCTH.

Janublit mpuMep cyZeOHON MPaKTUKU CBUAETEILCTBYET 00 YK€ 0003HAUMBIIMXCS KOJIU3U-
ax. Tak, cieayeT MOsICHUTh, YTO KOPIOPATUBHBIA KOHTPOJIb HE SABJISIETCS 0co00U (pyHKIMEH cyOh-
€KTa KOPIOPaTUBHBIX MPAaBOOTHOIIEHUH, TOCKOJIBKY OH PETYIISPHO OCYILECTBISETCS B paMKax Jiesi-
TEJBHOCTH OOIIECTBA, HO B PA3JIMYHOM OOBEME.

Mps1 nojnepxuBaeM MHeHHUE, BbickazaHHOoe O.A. TepHOBOI, KOTOpasi YKa3bIBaET, YTO «KOP-
MOPATUBHBIM KOHTPOJIb — TO CIOXHAsi KaTeropus, MO3BOJISIONIAs PEeLIalouM 00pa3oM BIUATH Ha
NesITeNIbHOCTh aKIIMOHEPHOTO O0IECTBa, a TAK)KE OINpPENesaTh MEePCIEKTUBHBIC LIETTU Pa3BUTUD |8,
c.17]. CooTBeTCTBEHHO, NpU pa3zerne OOLIero WMYIIeCTBa OBIBIIME CYNPYTd 3aUHTEPECOBaHBI B
TOM, YTOOBI MOTYYUTh HEOOXOAUMYIO 100 (MO0 €€ NeHEeKHOE BHIPAKEHHE) B pa3Mepe, KoTopas
MorJa Obl BOSHUKHYTb B PE3YJIbTaTe HEJOOPOCOBECTHBIX ACUCTBHUI IPyroro cymnpyra.
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Bomnpocs! 3moynoTpebieHus: MpaBoM Y4aCTHHKOB KOPIOPATHBHBIX OTHOIICHUH B MPaBOBOU
JuTepaType MOJAHUMAIOTCS M OOCYXKIAIOTCS MOCTOSHHO, @ B KOHTEKCTE peau3allid Cylpyramu
CBOMX IIpaB B KOPIOpAalMsIX Ha3BaHHBIE BOIPOCHI U BOBCE HOCAT JAMCKYCCHOHHBIN XapakTep.
Hamomuum, nonsarue 3noynorpednenus mpaBom 3akpemieHo B ¢r. 10 'K PO [1]. IIpu stom C.I'.
3aiilieBa yTBEpKIAET, YTO 3J0YNOTPEOIEHUE TPAaBOM COIIPSKEHO C BPEIOM U YObITKaMu [6, ¢.28].

Becpma uHTEpeceH cnenyromuid npumep: Onpenenenne Bepxosrnoro Cyna P® ot 08 ¢espa-
a5t 2017 1. Ne 302-DC15-8098 [5], u3 KOTOPOro BbIIEIEHO OCHOBAHWE MPU3HAHUS HEJACHCTBUTEIb-
HBIM pellleHus coOpaHusl MPU OTCYTCTBUU MOJHOMOYMM y JIUIA, BHICTYIAIONIErO OT UMEHHU y4acT-
HUKa coOpaHus (0gHOrO M3 cynpyroB). Mcren B KacCallMOHHOM MOPSJKE HACTaWBall HA OTMEHE
aKTOB CYJEOHBIX MHCTAaHIUH, KOTOpbIE ObUIM BHIHECEHBI PaHEE 0 JAHHOMY JENy, TaK Kak 3asiBU-
TeNb ObLT YBEPEH, YTO HOPMbI 00 MCKOBOW JTABHOCTH HE COOJIIOJATMCh Hauiexamum oopazom. Cy-
neOHas KOJUIerHsi HallpaBWiia JeJi0 Ha HOBOE pacCMOTpeHue, Giaronapsi KOTOpoMy CIOp O BOCCTa-
HOBJICHHH KOPIIOPATHBHOTO KOHTPOJIS OBUIO YCIIEITHO Pa3peIieHo.

PyxoBoactBysice Hopmamu cT. 26 denepanbHoro 3akoHa «O0 oOmiecTBax ¢ OrpaHUYEHHOM
OTBETCTBEHHOCTbIO» [3], Ka)KIblll YHJaCTHUK OOIECTBA MMEET MPABO BHINTH U3 HETO, HE NIPUHUMAs
BO BHUMaHHE COTJIacHe IPYrMX YYaCTHUKOB OOIIECTBA, €CJIM HaMepeBaeTcs IMepenaTh CBOKO JI0JI0
WHOMY JIUITy. 3aKOHOJATENh OOS3bIBACT YYAaCTHHKA JIETaJbHO 3asBUTh O CBOEM BBIXOJE W3 00IIIe-
CTBa MYTEM COCTaBJICHHS COOTBETCTBYIOIIETO 3asBlieHUS. Takoe 3asBJIEHHUE MPEANojaraeT, 4ro y
o0IIecTBa BO3HUKHYT OIpeNIeIeHHbIE 0053aTebCTBA, KACAIOIINECs, TIPEX/IE BCETO, IPUHATHS 10U
C MOCJIeYIONIeH BBIIATON €€ CTOUMOCTH. B cyneOHOM mopsiake perieHune ObUI0 MPU3HAHO HE CO-
OTBETCTBYIOLIUM JIEHCTBYIOIIEMY 3aKOHOJATENIbCTBY, IOCKOJIBKY OCHOBBIBAJIIOCH Ha YCTAaBE U IPO-
TOKOJIEe, KOTOPbIE BHOCHJIM HE3aKOHHBIE U3MEHEHHUs B COCTaB YYacCTHHMKOB. biaromaps cyny, npasa
MCTIa OBUIN 3aIlUIIEHBI, a PAaBOBOM CTaTyC — BOCCTAHOBJICH.

B 3aBepiienuu cienyer OTMETUTh, YTO MPU pealn3alii CypyraMu CBOUX IPaB B YCIOBUSAX
OCYIIECTBICHHUSI KOPIOPALUAMHU PA3TUYHON NEATETLHOCTH HAONIONACTCS MEXKIUCIUILTHHAPHBIN
s¢dext. [Ipn 3TOM He Bceryaa ynaercs pasrpaHUYUTh KOPIOPATHBHOE M CEMEMHOE 3aKOHO/1aTelb-
CTBO B CKJIa/IBIBAIOLIMXCS OTHOUIEHMSIX MO pa3jeiay OOIIero MMyILeCTBa CylpyroB, KOTOPOE Mpe-
CTaBJICHO JIOJIIMH, aKIIMSIMHU B yCTaBHOM KanuTtajie. Kpome Toro, Marepuansl cy1eOHON MpaKTHKU
CBUJETEIBCTBYIOT O HEOOXOUMOCTH 3aIUThHl HHTEPECOB OJJHOTO U3 CYIPYIoB Mpu (akTe HeAoOpo-
COBECTHOTO MOBEJIEHUS APYroro cynpyra.
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AnHoTauusi. CTaThs MOCBSIIEHA UCCIEIOBAHUIO (DOPM M METO/IOB HCIOIHECHUS HaKa3aHUs
OCYXJIEHHOTO0, 0€3 M30JSIHMU ero oT obmecTBa. Kakue CI0KHOCTH BO3HUKAIOT MPU 3TOM M KaKHe
€CTh NEPCIEKTUBHBIC HAPAOOTKE B ATOM HAIIPABIICHHUH.

Abstract. The article is devoted to the study of forms and methods of execution of punish-
ment of a convicted person without isolation from society. What difficulties arise in this case and
what are the promising developments in this direction.

KiroueBble ci1oBa: 3amyTa 4aCTHOTO MPaBa, MCTOPUS YACTHOTO TPaBa, STAIbl Pa3BUTHS
YaCTHOTO MpaBa, KOAU(PHUKALHMS TTpaBa, YaCTHOE TPaBO Ha 3€MITI0, NCTOYHUKH YaCTHOTO IpaBa.

Keywords: protection of private law, history of private law, stages of development of private
law, codification of law, private law on land, sources of private law.

C mo3uiuit 3aKOHOAATEIHCTBA, CBOOOTHBIN YEIOBEK — 3TO TOT, KTO UMEET MPaBO Ha OIpeie-
JIEHHOE NIOBEJICHUE, 3aKperieHHoe B KoHcTuTynu ero ctpansl. Peus naer o pernaMmeHTUpOBaHHOM
cBoOoze. Uem Oosiee pa3BuTa JEMOKpATHs CTPaHBI, TEM OoIblile mpaB y ee rpaxaaH. CBobomaa de-
JIOBEKA €CTh OOIIECTBEHHOE MHEHHUE, TPAJAHUIINN, MEHTAIUTET, KOTOPBIM JIOJDKHO TIPUACPKUBATHCS
WHIMBUIYYM, HAaXOJAUIUNCS B ONPENEICHHOM COLMYME, Ha3bIBAEMBbIM — rocyfapctsoM. lloatomy
JTaHHBIE HOPMBI MPaBa U MPaBUJia MOPAJIH, MOKHO Pa3/IeNuTh HA JBa ITyHKTA: HEOOXOIUMOCTh, JKe-
nmaHus U OOIIECTBEHHBIE MpaBWia HOpMaidbHOrO ToBeneHus. Kpome ¢uiocodcekortudyeckoro mo-
Humanus «CBOBOJIA», Hy)xHO BbIIENHTH Takoe moHaTne kak «MEPA», He kak MaTeMaTH4ecKas
BEJIMYMHA, & KAK MOPaJIbHO-ITUYECKAsA KOHCTAHTA, IPUMEHsIEMasl K OLIEHKE [TapaMeTPOB UHIMBUY-
yma. JleMokpurt [5] pa3BuBas MOHSATHE MEPHI, OTMEYAN, YTO MEPA — ATO COOTBETCTBUE TOBEACHUS
YeNloBeKa €ro MPUPOTHBIM BO3ZMOXKHOCTSM U CIOCOOHOCTSIM. Uepe3 mpu3my Mogo0HONH Mephl Ya0-
BOJILCTBUE TIPEJICTAET YK€ OOBEKTUBHBIM OJIaroM, a HE TOIBKO CyOBEKTUBHBIM YyBCTBEHHBIM BOC-
npusitueM. OH XK€ B CBOMX TPYJax XOTeNl BbLICIUTH MOHSATHUE €CTECTBEHHOTO MpaBa, HaJ[ UCKYC-
CTBEHHBIM. EcTecTBEHHOE MPaBO, OJHO U3 MIMPOKO PACHPOCTPAHEHHBIX MOHATUN MOJUTAYECKON U
MIPaBOBOM MBICIIH, 0003HAYAIOIIEEe COBOKYITHOCTh UM CBOJI MPUHITUTIOB, MPABUJI, MPaB, IIEHHOCTEH,
MIPOIUKTOBAHHBIX €CTECTBEHHOM MPUPOION YEJIOBEKa U TEM CaMbIM, KaK Obl, HE3aBUCUMBIX OT KOH-
KPETHBIX COLMAJIBHBIX YCIOBUW U rocyaapcrBa. ECTECTBEHHOE MPaBO BBICTYNAIO BCEraa KakK Oue-
HOYHAsl KaTeropus B OTHOIIEHWHU JEHCTBYIOLIEH B JaHHOM IOJUTHYECKOM OOIIECTBE MPaBOBOM
CUCTEMBI U 3aKpEIUISIEMOT0 €10 CTPOsI OOIIECTBEHHBIX OTHOIICHH. 32 MHOTOBEKOBOE CYIIIECTBOBA-
HHE€ €CTECTBEHHOIO MPABa €ro COAECPKAHUE BAPbUPOBATIOCH B 3aBUCUMOCTH OT HUCTOPHUYECKUX YCIIO-
BUI, a TAKXX€ COIMAIbHO-TIOJUTHYECKUX TMO3UIIUNA €ro BhIpazuteneil. MHOTHE, BBICTYILICHUS Ty0-
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JIULKCTOB U TOCYJIAPCTBEHHBIX JCSITENEH CBsA3aHbl C TPAKTOBKON TAKOT'O MOHSTHS KaK «IIpaBa 4ello-
BEKa» YTO 3TO €CTh MOHATUE «ECTECTBEHHBIX U HEOTUYXAAEMBIX)» MPaBaX, O «HEMPUKOCHOBEHHOU
YaCTHOW COOCTBEHHOCTHY», PHIHOYHOIN SKOHOMUKE, pa3lelieHHH BIAacTel, rpa)k1aHCKOM OOIIEeCTBE,
ABTOHOMHMHM MECTHOIO CAMOYIPABJIEHUS U Mpouue ujeosnoremMel. Ho cHOBa U CHOBa MblI BO3Bpala-
emcs K «<BEHHOMY» TpeboBaHuio cBOOOBI, PABEHCTBA, JEMOKPATUH, CIIPABEJIMBOCTH, OHU CO-
XPAHSIOT OFPOMHBIA I'YMaHUCTUYECKUI MOTEHUMAI U B Halle BpeMs. MHOrue U3 HUX BO3BEICHBI
Tenephb B paHr 00IIeUeIOBEYECKUX [IEHHOCTEH, 3a()MKCUPOBAHBI B MEXKIyHAPOJHOM U BHYTPHUTOCY-
JAPCTBEHHOM mpaBe. ITor Mozaenu cienyeT U Koncruryuus PO 1993 r., yacts 2 cratbu 17 KoTO-
poii rinacut: «OCHOBHBIE ITpaBa M CBOOOBI YETIOBEKA HEOTUYKIAEMbl U MPHUHAICKAT EMY OT POXK-
nenus» [1]. Ho ectb u nmpyras cropoHa — 3TO NOHSATUE HAapYLIEHUS YEJIOBEKOM, OMOBOPEHHBIX
IIpaBWJI MOBEJCHUS B 00IIECTBE. 3a JJaHHOE HapylleHUe IpeaycMaTpuBaercss HakazaHue. Hakaza-
HHUE - ocobast Mepa rocyaapcTBeHHoro npunyxkaenus, npeaxycmorpentas YK, I'K, TK, CK Poccuii-
ckoil denepauuu, [3] oHa IPUMEHSIETCA 110 MPUTOBOPY CyJa K JIMIy, IPU3HAHHOMY BUHOBHBIM B
COBEpIICHUHU MPECTYIUICHUS, U 3aKIII0YaeTCs B OTPaHUYCHUH IpaB WK cBo0oa 3Toro nuna. Lemsmu
HaKa3aHMs B YTOJIOBHOM IIPAaBE CUUTAIOT T€ KOHEUHbIE (DAKTHUECKUE pPE3yJIbTaThl, KOTOPHIE CTpe-
MUTCS JIOCTUYb T'OCYIApCTBO, YCTAHABIMBAS YTOJOBHYIO OTBETCTBEHHOCTh, OCYXk/1asi BUHOBHOIO B
COBEpILICHUHU MPECTYIUIEHUS K 3TOM Mepe HaKa3aHWs U MpUMEHss JaHHYo Mepy. JIroboe HakazaHue
MIPUMEHAETCS. B LEJISAX BOCCTAHOBIICHUSI COLMAJIBHON CHPABEIJIMBOCTH, a TAKXKE HCIIPABIICHUS
OCYXKJIEHHOTO M NPEIYyNpPEeXICHUS COBEPLICHHS] HOBBIX INPECTYIUIEHUH. B yroioBHOM 3akoHOAa-
TenbcTBe PO, nponucansl 00s13aTeNbHBIN A Cy/I0B IIEpeYeHb BUAOB HaKa3aHHil, B COOTBETCTBUH C
UX KOJU(HKAIKEH U pacloI0KEHHBIX B ONPEIEICHHON MOCIEI0BATEILHOCTH C YUETOM UX CPaBHH-
TEJIbHOM TSKECTU, KOTOPBIA Ha3biBaeTcs cuctemoil HakazaHus. Ho B YK, ectb nepedensb crateit o
HaKa3aHWsM, UCIIOJHEHHE KOTOPBIX HE MPEAINOoIaraeT U30JSIIHUI0 OCYKIEHHOT0 OT oOuiecTBa. JlaH-
HBIE CTaThIO KOCBEHHO MOATBEPKIAI0T BO3MOKHOCTD HE JIMIICHHS] CBOOOABI MPECTYMHUBIIETO 3aKOH
yenoBeka. Ho 310 He ecTh mokaszaTeslb JEMOKPAaTUYECKOro MOAX0Aa K MHAWBHUIYYMY, IIPECTYIUB-
1IeEMY 3aKOH.

Hanpasiienue coBpeMEHHOW yrojoOBHO-IIPaBOBOW MOJUTHUKU B YAacTU PACUIMPEHUS NEPEeUHS
HaKa3aHU, aTbTepPHATUBHBIX JIMIIEHUIO CBOOOIbI, IPEIOIIPEENAETCS] HE00X0AUMOCTRIO MOIEPHHU-
3allUY MOPsIIKa UCTIOJHEHUs HaKa3aHU 0e3 W30S OCYKIEHHBIX OT obmecTBa. Ho npexnae uem
paccMaTpuBaTh BCEBO3MOXKHBIE CIIOCOOBI KOHTPOJIS 32 MCIIOJIHEHWEM HaKa3aHUs, Ha/l0 MOHSITH, KaK
001IeCTBO BOCIPUMUTE HOBIIECTBA, KOTOPHIE MOKHO OY/AET MPEAJIOKUTh eMy. [l Toro 4ToObl 3TO
MIOHATh, MHOTHE TICUXOJIOTH, ICUXOAHATUTUKH CTAPAIIMCh CO3/1aTh IICUXOJIOTMYECKUI TIOPTPET Ipe-
CTYITHUKOB, HO NpH MPAKTUYECKUX JEUCTBUAX HE YKJIaAbIBalIOCh naxe B 35% ypoBeHb COOTBET-
CTBHUS, ICUXOCOLMAIBHOMY THUITYy M3y4aeMOro NpecTynHuka. IIpecTynHocTh, 3TO ClnoXHENIni co-
nuanbHbd peHomeH. [loaTomy npu ee M3ydeHMM HeENb3sl M30JMPOBAHHO M3y4yaTh MPECTYMHHUKA U
€ro MoBEJCHMs Kak (pUKcalMs CaMOro 3TOro (peHOMEHa, HO B CMBICIIE OIPaHHUYEHHs €ro TOJBKO
CBEJICHUSMH O CaMOW MPECTYMHOCTH Oe3 oOpalieHus K JaHHBIM 00 OOIIECTBEHHBIX COIUAIBHBIX
ABJICHUSIX M Tpolieccax, MPOUCXOAIINX B TOCYAapCTBE. 37€Ch CYLIECTBYET CBSA3b U C OOIIECTBEH-
HbIM MHEHHUEM, U C OLEHKAaMH, J1aBa€MbIMH TNPECTYIUICHUSIM U MPECTYIMHHUKAM IMpPEACTaBUTEIIMU
pa3nuyHbIX cdep obmecTBeHHOM AedarenbHocT 1 CMU, KOTOpbIe MOPOI0 TUCKPEIUTUPYIOT Yello-
BEUYECKHE OTHOILIECHUS, TIEpEeBO/Isl BCE CBOM MH(pOPMAIMOHHbIE OlleHKH B ¢apc. OHH, KaK MpaBUIIO,
pearupyroT Ha T€ WIA UHBIE IPECTYIJIEHUS, HA IIPECTYIHOCTh B LIEJIOM C MO3ULUH MOpaIu U SMO-
1M, KaK Ha HeYTO HMppauuoHanbHoe. MTHopMamoHHbII MaTOK 3TOM HEraTMUBHBIM TOYKAaM 3pEHUS
B OOILECTBEHHOM CO3HAHUU CIOXKHIUCH NPEIYOeKICHNS B OTHOILEHUH MPECTYIUIEHUH U MpecTyI-
HUKOB. J[aHHbIE MpenyOeXIeHusl Yy oObIBaTeNsl CBOIATCA K CIEIYIOIIEMY: IMPECTYIHUKH - THIIBI,
qy’KJIble OOILECTBY U CTOSIIIME BHE €r0, KOTOPBIX CIEAYET TOJBKO JIOBUTh U 3aKJII0YaTh B TIOPHMY,
JKEJlaTeNIbHO TMOXXH3HEHHO, a MHOTMX M3 HUX - paccTpenuBaTh. PaHblie, Moj, BopaMm oTpyOaiu
KHUCTh PYKH (32 TIEpBOE BOPOBCTBO, @ 332 BTOPOE - KUCTh JIPYTOil PyKH), HEKOTOPBIM MPECTYITHUKAM
rosioBy. Ho Toipko craTtuctuka, o KoTropoil He roBopsaT B CMMU, MokeT nmokasaTh, YTO IPaKTHYECKU
87% mpecTyIUIeHHH COBEPIICHHO M0 OmuOKe min 3abmyxaeHuto. U He ¢axt, 4ro 1o6ponopsioy-
HBII TpaXkJIaHWH, HE COBEPIUIMT MpecTymuieHus. Hae3n Ha memexona co CMEpTEIbHBIM HCXOIOM.
IToaToMy Ha TaHHOM 3Talle pa3BUTHUS U COBEPLIEHCTBOBAHMSI 3aKOHOTBOPUYECKUX U COLIMAIIBHO IICH-
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XOJOTMYECKHX MCCIIEOBaHUM, HEOOXOAUM HMHTETPUPOBAHHBINA MOAXO/: «JIMYHOCTH - OOIIECTBO —
MPECTYMHOCThY». JTO HAIIPaBJICHUS IO OpraHU3ali OOPHOBI C MPECTYIMHOCTHIO, KOTOpask paccMar-
pHUBAETCS MPEkKAE BCETO B COLMAIBHOM KOHTEKCTE, MPEAINOIIAraeT He TOIBKO OOIIECTBEHHYIO, HO U
IOPUANYECKYIO KBATH(PHUKAIUIO TaHHOTO sBieHus. [lepBas B Oosblieil Mepe cBsi3aHa ¢ OOIIECTBEH-
HbIM MHEHHEM U MEpaMH OOLIECTBEHHOTO BO3ACHCTBYSI Ha JIUL], COBEPLIAIOIINX MTPECTYIUIEHUS, UX
B3aMMOOTHOUICHHSI C OOIIECTBOM JI0 MPECTYIJICHUS U 1mocie. YTo ke KacaeTcsi BTOporo - 1opuanye-
CKOW KBaJIM(UKAIMH, TO 3/1€Ch MHOTO MPOOJIEM, KOTOPBIE AOJKHBI OBITh U (HEpEeHIIMPOBAHbI IO
rpynmnaM CBHJIETENBCTB U (PAKTOB, KaK MPSMOTO J0Ka3aTeIbHOTO JIEHCTBUS, TOK U KOCBEHHBIX CO-
LUAIbHO IICUXOJIOTUYECKUX apryMeHToB. Kak, Hampumep, OLIEHUTh KPUMHHAJIBbHYIO CBSI3b IIpe-
CTYITHOTO MOBEJCHUS ¢ OOLIECTBEHHBIMU M MEKIUYHOCTHBIMU MPOTHUBOPEUUSIMH, COLIMATIBHBIMUA U
MICUXOJIOTUYECKUMHU KOH(IIMKTaMH, IEPepacTaoIlMMHU B YTOJIOBHO Haka3zyeMmble aesHus. [Ipectyr-
JICHUS COBEPIIAIOT KOHKpeTHBIE uia. OOIIEeCTBEHHBIE CBSA3U U OTHOIICHUS, KOTOPBIE CKIIAbIBAIOT-
Csl B IPOLIECCE B3aUMOCHCTBUS JIIO/ICH, BKIIOUEHHBIX COIIMYM, /1€ )KHUBYT U paOOTAIOT MPECTYIHU-
KM U 3aKOHOMOCTYIIHBbIE TPEJCTaBUTENN JAHHOTO OOIIeCTBa, U SBISIIOTCS MPEIMETOM
COLIMOJIOTHYECKOr0 MCCIeN0BaHusA. B TO ke BpeMs KPUMUHOJIOTMYECKUN aHAJIW3, KOTOPBIA ycTa-
HABJIMBAET CBS3b JIUI], COBEPILAIONINX MPECTYIJICHUS, C IPYTUMH YieHaMu oOliecTBa. JDTO - 0Co-
Oble OTHOUICHHUS: Ha COIIMATIBHOM yYPOBHE - OOLIECTBEHHBIC, @ HA HHIUBUAYAEHOM - MEXKINYHOCT-
ueie. [Ipectyruienus, npeacTaBieHHbIE U30JIMPOBAHHO OT OOIIECTBEHHBIX OTHOIICHHIA, HU O YeM He
TOBOPST, UX IPOCTO HE MOXKET ObITh. lIpecTynHoe noBeaeHUe NPEACTaBISET COOON «aKT B3aUMO-
CB$3€i1» BUHOBHOT'O C MOTEPHEBIINM (MEKIUYHOCTHBIE OTHOIICHUS) U € IPYTUMH YJIeHaMu 00I1ie-
cTBa (0OIIEeCTBEHHBIC OTHOIICHUS). JIMUYHOCTh 3aBUCUT OT OOINECTBA, a OOIIECTBO - OT JTUYHOCTH.
CoBepuiasi IpecTyIIEHNE, MPECTYIMHUK KaK JJUYHOCTh CBSI3aH MHOKECTBOM «COLIMAJIBHBIX HUTEN» C
OpyruMu wieHaMu oOuiectBa. JKu3Hb U 1€ATENbHOCTD JIIOJIEH TECHO CBA3aHbI C IKOHOMUYECKUMU
OTHOIICHUSMHU, MAaTEPUATBLHBIMU YCIIOBUSMHU CYIIECTBOBAHUS. XapaKTep OOLIECTBEHHBIX OTHOIIIE-
HUN OmNpeJeseT HalpaBiICHHOCTh MOBEACHMS JIIOJEH, OHU CKIAABIBAIOTCA M3 MEXJIMYHOCTHBIX,
CEeMENHBIX, JI0CYTOBO-OBITOBBIX, IPOM3BOJICTBEHHBIX U MHOTMX APYIMX OTHOIIEHUH, CBA3aHHBIX C
YPOBHEM HU3HU WIEHOB OOIIECTBA, UX OTHOIIEHUEM K IMO3UTUBHBIM U HETATUBHBIM SBJICHUSM IPH-
CYTCTBYIOIIMX B MX KOHKPETHOM COIlMyMe (ceMbs, paboTa, paiioH, ropoJ UM AepeBHs U T.1.). Hc-
XOJUTh CIEyeT U3 TOT0, UTO MEX]y 3TallaMy U3Y4YEeHHs IPECTYIUIEHUH U opraHu3anueil 0oprObl ¢
IIPECTYMHOCTHIO 00s3aTeNIeH 3Tall BBIABICHHS NETEPMHUHALMM U IPUUYUHHOCTH YTOJOBHO Hakasye-
MBIX AessHud. Buanmo, He cylecTByeT KakoW-TO 0OIeld, OCHOBHOM, TJIaBHOW MPUYUHBI, KOTOpast
ObI ncYepIbIBalolle 00BACHIA MPOUCXOXKAeHUE TpecTynHocTH. Hac Gonee Bcero nmpuBiekaer mo-
3ULIMSL O PaCIPOCTPAHEHHBIX, TUITMYHBIX OOCTOSITEILCTBAX, MOPOKAAIOIINX PECTYIHOCTh B L[EJIOM
U pa3iyHble ee BUAbl. «YKa3aHHbIE 00CTOATENbCTBa», - Kak numer A.M. Jlonrosa [4], - MoryT
MOPOKJIaTh PA3IMYHbIE BUIbI IPECTYIHOCTH, MO-Pa3HOMY ONPEEINATh €€ KaUeCTBEHHbIE U KOJINYe-
CTBEHHBIE XapaKTepUCTUKU. [103TOMy Ha 3Tame BBISBIEHUS NPUYMHHOCTU YIOJIOBHO HaKa3yeMbIX
NesTHUH clieyeT aHaJIM3UpOoBaTh COLMaIbHbIE YCIoBHs. BajkHa He TOJBKO cama 1o cede BBISIBICHUS
CBSI3U KaKOT0-TO OOCTOSITEILCTBA C MPECTYIMHOCTHIO, HO U BBISBJICHHE XapaKTepa 3TOH CBSI3U U aHa-
JIU3 TIOJIOXKEHUS CBA3BIBABILIEH ¢ MpolieMaMu KPUMHUHOJIOTHYECKHUMH U COLIMATIbHBIMU YCIOBUSMH,
dbopmupoBaHUs MpecTynHOro JesHus. [IoCKOIbKy k€ MpecTYMHOCTh CYIIECTBYET, Ooyiee TOro -
pa3BHUBaeTCs, B MOCIEAHHE TOJIbl U MHTEHCUBHO IpOrpeccupyeT, Oepsi Bce HOBblE pa3pabOTKU B
cepe HAyYHO-TEXHMUYECKOTO MPOrpecca, TO 3TO CBA3aHO KaK pa3 ¢ ee peaklueill Ha colualbHbIe
yCIIOBUSI, BHEUIHIOIO cpeay. B cBsI3u ¢ 3TUM HaJl0 OTMEHUTH YTO MPOTHUBOCTOSIHUE MEXKIY COLIMAIIb-
HO-?KOHOMHUYECKUMH YCIOBHSAMHU B CTPaHE U COLMAJIBHO OBITOBBIMH, ITOCTOSIHHO YBEJIWYHMBAETCS
YTO BeJET K BO3SHMKHOBEHMIO BCE HOBBIX MIpeleneHToB. OO0IIecTBO ¢ €e MPOTUBOPEUHSIMH, KOH-
¢dnukTaMu, npodieMaMi COIMATbHO-A)KOHOMHYECKOTO, OJUTUYECKOT0 U MHOTO XapakTepa MopoXk-
JlaeT COLMANIbHbIE OTKJIOHEHUS, B TOM YHUCII€ U MPECTYITHOTO CBOMCTBA, TEM CaMbIM BJIHUSET Ha OT-
HOLIEHUS MeXIy oapMu. KoTopsle mnpu HEOIAarompusTHBIX COLMAIbHBIX YCIOBUSX BO
B3aMMOJICHCTBUM C 3TUMH OTKJIOHEHUSIMH C JIPYrMMH (hakTopamu OOYCIIOBIMBAIOT HEraTHBHbBIE
SBJICHUS, TAKOE KaK MPECTYIIICHHE.

U BmecTe ¢ TeM, OCHOBBIBAsACh HA OTPOMHOM OINBITE€ 3aKOHOTBOPYECTBA B COBpeMeHHOM Poc-
CUH, U3y4asi HOBbIC HAIPABJICHUS B NICUXOJOTUU U COLUATBHON MOJUTUKHU, MOXKHO CHEJIaTh BBIBOJ,

29



Hayunvit srcypran « Cmyoenueckuii popymy. Ne 31(82), uacmsb 2, okmsabps, 2019 2.

9TO OYEHb MHOTO MOXXHO M3MEHHTH C TOUKH 3PEHHUS CBOOOJBI YEIIOBEKA U T'PaKIaHMHA, KOTOPHIHA
COBepHIMJI TpecTymieHrue. VI oqHUM M3 caMbIX TJIAaBHBIX AaCMEKTOB 3TOW KPOMOTIMBOW pPabOThI
JOJDKHO CTaTh €ro CKopeiilliee BO3BpAIlleHHE B PAHT HOPMAJIBHOTIO OOBIBATEINS, CO BCEMU OTCIOJA
BBITEKABIIMMH NpH3HAaKaMH. Jla JaHHOM 3Tane pa3BUTUSA KOMIBIOTEPHBIX TEXHOJIOTMH, MOYKHO
MPOU3BOAUTH OTCJEKUBAHUS IMPAKTUYECKH BCEX NApaMETPOB 4YEJIOBEKA, NAKE HE Hapylas ero
YyacTHbIe MpaBa. Mbl Mojb3yeMcsi 0aHKOBCKMMH KapTaMU B Mara3uHax, 3JIEKTPOHHBIMU OUJIeTaMH B
TpaHcmopre, opopmirsieM pa3Hble TOKYMEHTH B €IUHOM OKHe, orutaunBaeM JKKX, mmatum Hamoru
T.J. IO3TOMY €CJIM 33/1aThCsl LEJIbI0, TO MOKHO IPOU3BECTH IIPEABAPUTEIIbHBIC UCCIIEI0BAHUS UH-
JYMBUAYYyMa Ha €ro JIOSUIBHOCTh 0 TEM WJIM MHBIM BompocaMm. Ho 3TO JOJKHO OCYIIECTBIATHCS
TOJIBKO CHCTEMOM MCKYCCTBEHHOTO HMHTEIUIeKTa, 0e3 ydacTus yesnoBeka. Bropoe m MoxeT OBbIThH
TJIaBHOE, Pa3pabOTKa CUCTEMBI (KOTOpAst yiKE CYIIECTBYET) «DIEKTPOHHBIX HAPYYHHKOBY KOTOPHIE
JAI0T BO3MOKHOCTH CBOOO/IbI MEpEABMKEHUS OTOBIBAIOIIEMY HaKa3aHHE B HOPMaJbHOM OOIIECTBE,
€CJIM KOMHUCCHS IO ICUXOJIOTMYECKUM IMapaMeTpaM a Jaliee CyJ, IPU3HAIOT €ro HE OMACHBIM IS
obmiectBa. Ho B 3T0ii CBSI3M BO3HUKAET BOIMPOC, a KaK IOPUIMYECKH OICHUTH mpectynHuka? Ecmu
€CTh CTAaThM T'JI€ HAKA3aHHUE MJET OT CMEPTHU JIPYTrOro 4eJIOBEKA WJI TPYIIbI Jr0Aeil. Mbl B HACTOS-
iee BpeMs KUBEM B BEK TEXHHUYECKOIO MPOrpecca U Mo3TOMY OOIIasiCh C TEXHUKON MbI €Xe MU-
HYTHO IOJIBEpPraeMcsi OIACHOCTh 3@ BO3HUKHOBEHUE TPABMATUUYECKUX CHUTyaluHil. JlaHHbIE 3aKOHBI
TOXKE HYKHO TIEPECMOTPETh, C TOUKH 3PEHUSI MOTUBUPOBKH, KOTOPasi MOKET ObITh BMEHSTHCS MOJI0-
3peBaeMoMy. Sl cuuTaro, 4To JUIsl Hac, MOJIOABIX IOPUCTOB, CETOAHS 1€JIECO00Pa3HO BO3BPALIECHUE K
npo0yieMe eCTeCTBEHHOTO TpaBa Mpexk/ie BCETr0 B CBA3M C MOMBITKAMU KYJIbTHBUPOBAHUS B POCCHIA-
CKOM OOIIIeCTBE 3amaJHbIX MOJMTUKO-TIPABOBBIX IIeHHOCTEH. [loaTOMy mepecMOTpeB BO3MOXKHBIC
BapHaHThl U3MEHEHUs YTOJIOBHBIX CTaTeH, B COOTBETCTBUU C KOTOPHIMH MPEANOIaraeTcs Cy1eOHbIi
CPOK C OTpaHHYEHUEM CBOOOJIBI, a TAK)KE MUCIIOIH30BAaHNE HOBBIX HAYYHO-TEXHUYECKUX Pa3pabOToK.
MOXHO COKpaTHTh KOJMYECTBO MPECTYMHUKOB, OTOBIBAIOIINX HAKa3aHUS B CIELMAIBLHO 000pYAO-
BaHHbIX 3aBeneHusax GCHUH. U tem cambiM cokpaTuTh OOIKETHOE (PMHAHCHPOBAHUE HA COJIEpXKa-
HUU OTObIBaronMx HakazaHus. Cya Kak MpaBOOXPAHUTEIBHBIA OpPraH 0co0Oro pojaa Mo 3aKOHY
HaJIeJIeH He TOJIBKO MIPaBOM OIPEACIIUTh BU U pa3Mep HaKa3zaHUsl, HO U 00s13aH 0OOpaTUTh IPUTOBOP
K UCIIOJIHEHUIO, TI03TOMY, €CJIM €My JaHbl TAKUE MOJHOMOYHMS U MPEIOCTaBUTh TEXHUUYECKUE CPE-
CTBa, KOTOPbIE TI0 3aKOHY CTaHAApTU3AIMK 000PYI0BaHUS OyAYyT MPUHATHI HA TEXHUUYECKHM OaaHc
Cucremoii Ucnonmnenust Hakazanus. M0oXHO TOBOPUTH O TOM Ha CKOJIBKO M3MEHUTCS Hare o0Ie-
CTBO B CBOEM JIEMOKPATHYECKOM IPOLECCE.
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AHHOTanus. B 1aHHON cTaTbe NMPUBEIEHBI ONPEACICHUS PACCMAaTPUBAEMBIX ITOHATHN; MPO-
BEJICHO HCCJIeI0OBaHUE BONPOCOB, CBSI3aHHBIX C PEXHMOM pabO4yero BpEMEHHM U BPEMEHHU OT/bIXa,
YTO MO3BOJIMIIO BHISIBUTH HEKOTOPHIE UMEIOIIMECS TPOOIEMBI B UX HOPMAaTHBHO-TIPABOBOM PETYJIH-
POBaHUM; TPEAJIOKEHBI HANpaBICHUS COBEPILIEHCTBOBAHUS IPABOBOIO PETYIMPOBAHUS JaHHBIX
MIPaBOBBIX HHCTUTYTOB.

Abstract. The definitions of the concepts under consideration are given in this article; the
study of issues related to the regime of working time and rest time was conducted, which allowed to
identify some existing problems in their legal regulation; directions of improvement of legal regula-
tion of the given legal institutes are offered.

KuiroueBbie ciioBa: pabodee BpeMs, BpeMsl OT/IbIXa, MPOAOKUTENBHOCTh pabodero BpeMeHH,
OTIIYCK, TpaMK OTITYCKOB, KATETOpUU PaOOTHHUKOB.

Keywords: working time, rest time, working time, vacation, vacation schedule, categories of
employees.

[IpaBo Ha TpyA U MPaBO HA OTABIX SBJIAIOTCS KOHCTUTYLIMOHHBIMU IIpaBaMu rpaxkiaH Poccuii-
ckoit Penepannu, 3akperieHHbIMHA B cT. 37 Koncturyuuu P®. B nanHol cTaThe Kak HEOTbeMJIe-
MO€ IpaBO Ka)KJOro YeJoBeKa MPOBO3IJallaeTcsl MpaBO Ha OTAbIX, oOecredyeHrne KOTOpPOro ocy-
IIECTBIISIETCS 3aKOHOIATENIbHBIM OIpaHHMYEHHEM MPOODKUTEIBHOCTH pabouero BpeMeHH, a TaKxKe
MIPaBOBBIM PETYJIUPOBAHUEM BCEX BHJIOB M YCIOBUI MPEIOCTAaBIEHUSI BpEMEHHU OTibIXa [§, ¢. 179].

[Tonatue pabodyero BpeMEHM HU3Yy4aeTcsl pa3IMYHBIMU HAayKaMHU: MIPAaBOM, COIMOJIOTUEH, pu-
nmocoduet, ICUX0I0THEH.

C Touku 3peHHsI SKOHOMUKH - paboyee BpeMs - 3TO IEepUO/Ibl, B TEUEHUE KOTOPHIX HEMOCPE-
CTBEHHO BBINIOJHSETCS paboTa, T.€. JII0ObIe epephIBbl HE YUYUTHIBAIOTCS, OHU paCCMaTPUBAIOTCA KaK
norepu pabdouero Bpemenu [10, c. 143].

KOpuanaeckoe onpenenenue pabouero Bpemenu 3akpermieHo B ¢T. 91 TK PD, na ocHoBaHUM
KOTOpO#l pabouee BpeMs - 3TO MEPHUOJ, B TEUEHHE KOTOPOro pabOTHHK, HA OCHOBAaHUH IPABHII
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BHYTPEHHET0 TPYIOBOTO pacHopsKa M YCJIOBHUH TPYAOBOIO JOTOBOpPa AOJDKEH BBINOJIHATH CBOU
TPYZAOBBIE 0053aHHOCTH.

Taxke k paboueMy BpeMEHH OTHOCSTCS: BPEMs MPOCTOSA, T.€. BPEMEHHOW MPUOCTAaHOBKH pa-
OO0TBI 10 TEXHUUYECKUM, OPIraHU3aLMOHHBIM, 5KOHOMUYECKUM U UHBIM IIPUYUHAM.

[lepeprIBbI /U1 IPUHATHUS UK B MECTE BBIIIOJIHEHUS pabOThI, ECIIU 110 YCIOBUSIM IIPOU3BOJI-
CTBAa HEBO3MOXHO YCTaHOBUTh IEPEPBIBBI JJIs OTAbIXa M MUTaHMs BKJIIOYAOTCS B pabouee Bpems’
TaKke B pabouee BpeMsl BXOJAT U Apyrue nepuonst [8, c. 156].

OO6parum BHUMaHHUE Ha TOUKY 3peHus A.Sl. [lerpoBa, KOTOPBIA mpeiaraeT 3aMeHUTh TTOHS-
THE «pab0oYero BPeMEHN», TEPMUHOM «BPEMS TPYAA».

HccnenoBaTenb 0OBSACHSAET 3TO TEM, YTO 3TUMOJIOIMUYECKH TEPMUH «pabouuii» XapakTepu3yer
YeJI0BeKa, MPUHAIJICKAIIETO K KIacCy HAeMHBIX PaOOTHUKOB, 3aHATBHIX MPOU3BOAUTEIBHBIM WIIN
[10JICOOHBIM TPYJIOM.

JIn6Go xapakTepusyeT MpeAMET KaK OTHOCALIMICA K pabO4YMM, COCTOSAIIMNA U3 PadOYMX, MMPH-
Ha/IJIeKaIIni, CBOMCTBEHHBIH UM, Hanpumep, padbouuil kiacc, pabouyee JBUKEHUE, pabouuii yeno-
BEK, paboyas cuia.

JlaHHO€ TpeasoKeHHe, 10 HalleMy MHEHHIO, NPE/CTaBiIseT B OONblIeH Mepe MHTepec Uis
TEOPETUUYECKUX HAYUHBIX JUCKYCCUH, HEXKENH JUIsl IPAKTUYECKON pealn3allyu.

Taxxe B cBoeM npeanoxxkeHuu A.Sl. IleTpoB aKTMBHO HCHOJIB3YeT MapKCHUCTKO-JIEHUHCKON
MOJIXO/I, KOT/Ia TMHIIET O TOM, YTO TEPMHUH «paboumii» XapaKTepH3yeT MpeIMeT, OTHOCSAIIMIC K
pabouemy kiaccy. @opManbHO KIaccoBOro JeneHus B odmecTBe B Poccuu ceroHs HeT, B CBS3H, €
4YeM JJaHHOE IPeIJIOKEHUE MPAKTUYECKOro 3HaueHus He umeer [7, ¢. 81-82].

Ha ocnoBanuu ct. 91 TK P® HOpManbHas IpOA0IKUTEILHOCTh pa00YEro BpEMEHHU JI0JDKHA
cocTaBisATh He Oosnee 40 yacoB B HEIENIO, HO MPH 3TOM HEOOXOJUMO YYHUTBHIBATH BO3MOXHOCTb
yCTaHOBJICHHE HEHOPMHUPOBAHHOTO Pa0OYEro JHs.

Tak, na ocHoBanuu ct. 101 TK P® otaenbHble KaTeropuu pabOTHUKOB MOT'YT 3MU30IMYECKU
MIPUBJIEKATHCSI K BBIMOJIHEHUIO TPYAOBBIX OOS3aHHOCTEH 3a mpeaenaMy, YCTAaHOBJIEHHOW AJisi HHUX
IPOAOIKUTETBHOCTH paboyero BpeMeHH.

VY HEeKOTOpBIX KaTeropuil pabOTHUKOB MPOJOJIKUTEIBHOCTh pabodyero BpeMeHH HaoOOpOT
ycTaHOBJIeHa MeHblle, yeM 40 yacoB, HanpuMmep, y MpernojaBaresei, OTHECEHHBIX K Mpodeccopcko-
npenojaBaTebckoMy coctaBy 36 dacoB (cT. 333 TK P®), y yunreneii-nedexkronaoros u yuurenei -
noronenoB 20 yacos [6].

OnHOl U3 KITI0YEBBIX MPOOJeM, CBA3aHHBIX C pabo4YuM BpeMEHEM sBIIAE€TCS KOHTposb. KoH-
TpOJb 3a paboOYMM BPEMEHEM IMO3BOJISIET BBIIBUTH JIML, HApyLIAOIUX TPYJOBYIO IHCLHUIUIMHY,
HanpuMep, Ona3AbIBaIOIIMX U MPOTYIUBAIOLINX JIULL, a TaKke 0ojee 000CHOBAaHHO MOXOAUTh K BO-
IIpocaM OIlIaThl TPyaa.

Cyl1ecTBYIOT pa3aM4HbIe METOJIbI KOHTPOJISI U (PUKCcAllMi BPEMEHU HaXOXKJIEHUS COTPYIHUKA
Ha paboTe U BBHIOJHEHHS UM TPYAOBBIX 005S3aHHOCTEH.

Hanpumep, aHain3 BBINOJHEHHBIX 3a/lad B MEPUOJ MEXIY BKIOYEHHEM U BBIKIIIOUEHUEM
KOMIIbIOTEPA, aHAJIN3 BPEMEHU TeNle()OHHBIX MIEPErOBOPOB C KIMEHTAaMH, TapTHEPAMHU M KOHTPareH-
TaMu, OJIy4eHUE CKPUHIIOTOB paboyero cTojia B T€YEHHE paboyero AHs ¢ MOMOIIBIO CTIelHaIn3u-
POBaHHBIX MPOTPAMM, a TaK)KEe BBIABICHHE NMPUCYTCTBUA (OTCYTCTBHS) Ha MecTe B pabouee BpeMs ¢
HCIIOJIb30BaHNEM BUEOHAOIIOIEHUSI.

Vcnonb30BaHue pa3InyHbIX METOJ0B KOHTPOJIS JIOJDKHO B MEPBYIO OUepeb OTBeYaTh Tpedo-
BaHUSM 3aKOHHOCTH U 000CHOBaHHOCTH [8, c. 173].

Bpewms otapixa, Ha ocHoBaHuu cT. 106 TK P® onpenensarcs kpaliHe TaKOHUYHO, KaK BpEMs, B
TE€YEHUH KOTOPOTo PaOOTHUK CBOOOIEH OT UCIIOJIHEHHS TPYAOBBIX OOSI3aHHOCTEH M KOTOpPOE OH
MO’KET UCIOJIB30BaTh M0 CBOEMY YCMOTPEHHUIO.

Bpewms oTapixa, HA OCHOBaHUU TPYIOBOTO 3aKOHOJATENIBCTBA MOKHO YCJIOBHO pa3/IeiUTh Ha
JIBE IPYMIIbI: KPATKOBPEMEHHBIM OTIBIX U JUIUTEIbHBIN.

KpaTkoBpeMeHHBIH OTIIBIX BKJIIOYAET B ce0sl MEPEephIBEI B pab0Te, BEIXOIHBIC U MIPAa3IHUYHBIC
THH.
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JUTUTEeNnbHBINA OTABIX BKIIOYAET B ce0s pa3iIMyuHbIE OTIYCKA: €XKETOJHBIN OIUIaYMBaeMbIil OT-
MyCK, OTIYCK 0€3 coxpaHeHUs 3apa00OTHOM IIaThl U T.4. [8, . 185].

AHanu3 BONPOCOB, CBSI3aHHBIX C ONPEACICHUEM BPEMEHM OTAbIXa BBI3BIBAET Psijl BOIIPOCOB.
Tak, Heonpenen€éHHBIMU MOKHO Ha3BaTh BOIIPOCHI, CBSI3aHHBIE C MPEJOCTaBICHUEM OTIIYCKOB. Tak,
Ha ocHoBaHuUU CT. 123 TK PO rpaduk oTnycKkoB Ha CIeAYIOMUN TO YTBEPKAAETCS C Y4E€TOM MHE-
HUs npocoro3a He MO3/1Hee, YEM 3a JIBE€ HE/IENM JI0 HACTYIJICHUs KaJeHJapHOTro roja.

OpnHako HEpEHIEHHBIM OCTAeTCsl BOIPOC IPEIOCTABIEHUS OTIIYCKOB COTPYAHHMKAM IIPUHS-
TBIM, HallpUMEp, B KOHIIE KaJe€HJapHOTro rojia, 1100 NIPUHATHIM B TE€UEHUE roJ1a.

Hopma, Ha ocHOBaHHWU KOTOPOH COTPYIHUKY MOXKET OBITh NMPEIOCTABICH €XKETOIHBIA OIlia-
YMBACMBbIN OTITYCK 110 MCTEUEHUU IIECTH MECALIEB HE PEryJupyeT JaHHBIA BOIPOC B IOJIHOM Mepe
JAHHBIA BOMPOC.

Ilo HameMy MHeHHUIo, He0OXxoauMoO B TpyaoBOM KoJleKCe 3aKpEeNUTh MOPSAAOK U OCHOBaHME
BHECEHUS U3MEHEHUH B TpahuK OTITYCKOB.

Hanpumep, 370 MOXeT ObITh IOMOJIHEHUE K CYIIECTBYIOLEMY I'papuKy, IPU MPUHATUN HOBO-
ro COTPYJHHKA, JIMOO BHECEHHE M3MEHEHUN B CYLIECTBYIOLIUI TOKYMEHT, IIPU IEPEHOCE OTITYCKA.
BaxHOCTb yperyianpoBaHus JaHHOTO BOIIPOCA CBsI3aHA C TEM, C OJHON CTOPOHBI paOOTHUKAM HE0O-
XO0JMa OIPEEIEHHOCTD MPU PETYIMPOBAHUN PEXHUMA TPYyJla U OTAbIXA, C IPYroM - ajs paboToaa-
TeJsl HEAKTyaJIbHOCTh JaHHBIX B JOKYMEHTAX, CBSI3aHHBIX C PEryJIUPOBAaHUEM TPYJa, KAK YKa3blBa-
FOT CIICIHAIMCTBI, MOKET ITOBJIEYb OTBETCTBEHHOCTH 110 CT. 5.27 KoAIl P® [9, c. §].

Bonpocel npenocraBieHuss oTnmycka 0e3 COXpaHEHHUs 3apa0OTHOM IIaThl TAaKKe MMEIOT P
poOeIoB.

Hanpumep, paboTomaTens 00s3aH MPEJOCTaBUTh OTIYCK 0€3 COXpaHEHUs 3apa0O0THOM TUIaThI
10 MMUCbMEHHOMY 3asiBIIEHUIO0 paOOTHUKA B Cllyyae pOKIAeHUs peOeHKa, Ju0o0 3akiaroueHus Opaka
IIPOJIOJKUTENIBHOCTBIO 10 5 KAJICHAPHBIX JHEH.

OnHako 3aKOH He ONpeAeisieT KOHKPETHBIN MIEpUOJL IPEIOCTABIICHUS TAKOTO OTIIYCKa, OTIIYCK
JIOJKEH OBbITh NIPEJICTaBJICH HaKaHyHe JTHS POJIOB, JINOO 3aKIII0UEHUs Opaka, UM HENOCPEACTBEHHO
B JIEHb PO/IOB MO0 3aKkiroueHus Opaka. Jlymaercs, cienyer B TK P® xoHkpeTH3HpoBaTh 3TH MO-
JIO’KEHUS.

Taxxe Ha OCHOBaHMM JIaHHOW CTaTbU HEOOXOJUMO MPENIOCTABIATh HEOIIAUUBAEMbIN OTITYCK
710 TISITH THEH B cilydyae cMepTH OJIM3KOro pojcTBeHHUKa. Hampumep, eciu mocMoTpeTh 3aKOHOAA-
TeNbCTBO, TO CeMeiHbIN KOIeKC U YTOJIOBHO-TPOLIECCYATbHBIM KOJIEKC TOJKYIOT HOHATHE OJIN3KO-
ro pOJCTBEHHHKA MO-pasHOMY. KoHeuHo, B ciiydyae TpyJoBBIX IpaBooTHoOIIeHHE oOpaiieHue Kk YIIK
P® BBIMISAIUT COMHUTEIBHBIM, OJHAKO pedb HJeT 0 ToM, uTo B TK P® Heo6xoanmo mpsmMo 3akpe-
[IUTh, KTO BXOJUT B KPYI' OJIM3KUX POBECHUKOB, JINOO cAeNIaTh OTChUIIKY K CeMelHOMY KOJEKCY.

Ha npaxTuke Takxke paclpoCTpaHEHbl «BBIHYKIEHHBIE OTIIYCKa», MHUIIMATOPOM KOTOPBIX SIB-
nsiercst paboTojaTenb, HalpUMeEp, B CBSI3U C (DMHAHCOBBIMHU 3aTPyJHEHUSIMU Ha TMPEANPUATHSIX,
OTCYTCTBHEM PalOTHI U T.1.

Opnako opopmiIsieTcs 3TO, Kak HEeOoIJIJauuBaeMbIil OTIYCK, IPEIOCTABIISEMbIH 10 3asBICHUIO
paboTHHKA.

To ecTh paOOTHUKOB (haKTUUECKU MPUHYKIAIOT TUCATh 3asBJICHHE.

OnHako, TaHHBIN MEepPHOA, eclii 00palaTbes K 3aKOHY JIOJDKEH OIIauyuBaThCs, Kak MPOCTON
1o BUHE paboToaarens, B COOTBETCTBUU co cT. 157 TK P®D.

ITonBoss UTOT JaHHOM paboTe MOXKHO CJlIENIaTh CIEAYIOIINE BBIBOIBI:

[IpaBo Ha TpyJ ¥ MpaBO HA OTABIX SIBJISIFOTCSI KOHCTUTYLIMOHHBIMU MpaBaMH rpaKaaH U UMe-
IOT BBICOKYIO COIMAJIbHYIO 3HAUUMOCTh, B CBSI3H, C YEM YpETyJHUpOBaHME JAaHHBIX BOMPOCOB O€3
MpOoOEIOB U MPOTUBOPEUUIA SBIISETCS OJJHONM U3 OCHOBHBIX 3a]1a4 3aKOHOJATeNs B JaHHOU cdepe.

[Ipobnembl, CBSI3aHHBIE C YPEryJIMpPOBaHHEM pabouero BpeMEHHU B IEPBYIO OuYepelb, BKIIO-
4aroT B ce0st He0OX0AMMOCTh 3(PPEKTHBHOTO KOHTPOJIS 3a COOIIOICHUEM peKrMa pabouero Bpeme-
HU paOOTHUKAMHU.

IIpoGnemsl, cCBA3aHHBIE CO BPEMEHEM OT/bIXa CBA3aHbBI C HAIWYMEM NPOOENIOB, CBS3aHHBIX,
HarpumMmep, ¢ MOPSAIKOM M3MEHEHUS IpauKOB OTIIYCKOB, HEONPEAEIEHHOCTH B BOIMPOCAX IMPeno-
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CTAaBJICHUC HCOIIIAYMBACMBIX OTITYCKOB U 3HOYHOTp66JI€HI/I}IMI/I pa60T0naTeneI71, CBsA3aHHBIMH C TCM,
qTo pa6OTHI/IKOB BBIHYXIAKOT HAIIUCATDb 3a4BJICHUC U YﬁTH B HEOIJJaUMBACMbIi OTITYCK.

[IpencraBisieTcs:, 4TO ¢ LEIBIO JTUKBUIAIMH 0003HAUYEHHBIX MTPOOEIIOB B IPABOBOM PETYIIHUPO-

BaHHMH PacCMaTPUBAEMBIX IIPABOBBIX HHCTHUTYTOB HEOOXOJUMO BHECTH COOTBETCTBYIOIIHME TTOJIOXKE-
Hug B TK PO.
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AHHOTanus. B pamkax TaHHOM CTAaTbU aBTOPOM, HA OCHOBE aHAJIM3a HOPM JEHCTBYIOLIErO
3aKOHO/IaTENIbCTBA U JOKTPUHAIBHBIX MOJI0KEHHH, UCCIEIYIOTCSI BOIPOCHI CBSI3aHHBIE C IOCTAHOB-
JICHHEM 3209YHOTO IIPUTOBOpPA B YTrOJIOBHOM Iporecce. [1o pe3ynbpratamMm mpoBeAEHHOTO HCCIeI0Ba-
HUSL JIeTaeTcs BBIBOJ HEOOXOAMMOCTH KOPPEKTHPOBKU JEHCTBYIOIIEIO 3aKOHOAATENIbCTBA, peria-
MEHTHPYIOLIETO JAHHBIE BOIPOCHI.

Abstract. In the framework of this article, the author, based on the analysis of the current leg-
islation and doctrinal provisions, examines the issues related to the decision of the absentee sen-
tence in criminal proceedings. According to the results of the study, it is concluded that it is neces-
sary to adjust the current legislation regulating these issues.

KuroueBbie cioBa: TaiiHa coBemanus cyeil, copeniaTenbHasi KOMHaTa, IOCTAaHOBJIEHUE 3a-
OYHOTO TIPUTOBOPA, TOCTAHOBJICHHE IPUTOBOPA.

Keywords: The Secret of meeting of judges, deliberation room, the decision of the judgement
in absentia the sentencing decision.

Kak crnengyer u3 3aK0HONOJNOKEHUH, ycTaHOBIEHHBIX B pamkax cT. 302 VIIK P®, npurosop
CyJa UMEET JIB€ Pa3HOBUAHOCTU: OOBUHUTENILHBIA IPUTOBOP M OINpPaBIATEeNbHBINA MPUTOBOpP. Takum
00pa3oM, COTIaCHO OOBUHUTEIBHOMY IIPUTOBOPY — MOACYAUMBINA IPU3HAETCS BUHOBHBIM B COBEp-
LICHUM NPECTYIUIEHUH U €My Ha3HA4aeTcs Mepa YrojJOBHOIro HakazaHus. COIJIacHO OIpaBlaTellb-
HOMY IIPUTOBOPY — MOACYAUMBIN OOBSABISETCS HEBUHOBHBIM B COBEpILIEHUH npecTyruienus. Kaca-
TEJIBHO OINPaBAATEIBLHOIO IPUTOBOPA — OH MOCTAHOBIISAETCS UCKIIIOUUTENBHO NPU HAJTMYUUA OJJHOTO
W3 OCHOBaHMM, yKa3aHHbIX B TekcTe cT. 302 YIIK PO

OTMeTHM, YTO MOCTAaHOBJIEHHE OOBMHHUTEIHHOTO NMPUTOBOPA OCYILIECTBISETCS MPU YCIOBUH,
YTO B PaMKax CyAeOHOro pa3dupareiabCTBa BUHOBHOCTH MOACYIMMOIO JIHUIIA MPSIMO YCTAaHOBJICHA.
[Ipu 5TOM, OOBUHUTENBHBIN MPUTOBOP HE MOXKET OBITh OCHOBAH MCKIIIOUUTEIHHO Ha MPEANoIoxKe-
HUSX WU Pa3yMHBIX JOMYLIEHHMSIX, OH MOYKET OCHOBBIBATHCS TOJBKO HA ONPEIEIIEHHBIX J0Ka3a-
TeJIbCTBAaX, KOTOPbIE OBLIM UCCIIEI0OBAaHbI B paMKaX Cy/1e0HOT0 3ace/laHusl, OLIEHEHBI CYyIOM U T.1.

OnHaKo OTMETUM, YTO B 3aKOHOJATEIbCTBE CYIIECTBYET CHUTYallus, KOIrJa OOBHMHUTEIIbHBIN
MIPUTOBOP MOXKET OBITh BhIHECEH 0€3 (haKTHUUECKOI OLIEHKH OOCTOATEIbCTB Jieia U JOKa3aTeNbCTB —
Korja (pakTuyecku y CyObEeKTOB YrOJIOBHO-IIPOLIECCYAbHBIX OTHOIIEHUI OTCYTCTBYET CIIOP OTHO-
CUTENIbHO XapaKTepa U CaMOro COJAEp KaHMs MPEIbsSBICHHOIO MOJACYIUMOMY OOBUHEHHs. B 3Tux
YCIIOBHUSAX, CYJIbsl MOXKET BBIHECTH pellleHUs 0e3 MpoBeIeHUs Cy1Ie0HOro pa3oupaTesbCTBa U OLIEHKU
JI0Ka3aTeNbCTB CTOPOHAMU. YKa3aHHas MpoLeaypa caMa 1o ce0e BbI3bIBAET psijl CIIOPOB B FOPUAM-
YeCKOM HayKe, KacaTelbHO €€ COOTBETCTBUS MPHUHIMIIAM 3aKOHHOCTH, CIPABEAIMBOCTH, 0OOCHO-
BaHHOCTH 0OBHHEHUS U T.A4. Ho kak Obl TaM He ObLJI0, HA CETOAHALIHUN ACHb yKa3aHHas IMpolenypa
aKTHUBHO MPHUMEHSETCS B YTOJIOBHO-IIPOIECCYAIbHBIX OTHOLICHHUSX M Oojiee TOro — CnocoOCTBYeET
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COKPpAIIICHUIO HArPy3KHU HAa OpPTaHbl IPEIBAPUTEIHLHOTO PACCICIOBAHUS U Cy/IeOHBIC OpPTaHbl, a TaK-
K€ CIIOCOOCTBYET peaju3aliiy MPHUHIIMIA MPOoIlecCyalbHON dKoHOMUM [1, ¢.95].

Kak MBI yKa3zanu BbIIIE TIO TEKCTY, YTO BO3MOKHO MOCTAaHOBJICHHE OOBHHHUTEIHHOTO MPHUTO-
BOopa 0e3 mpoBeieHus cyAeOHOro pa3ouparenscTBa mno aeny. OTMETHM, YTO Kak CleAyeT U3 3aKO-
HOMOJIOXKEHUH yKa3zaHHbIX B paMkax 4. 1 cT. 314 VIIK P® [2, C1.4921], cornacue rocyaapcTBeH-
HOTO WJIM K€ YaCTHOI'0 OOBMHMTEJNS, a TaK)K€ MOTEPIEBIIEro JHIa ¢ MOCTAHOBJICHUEM MPUTOBOPA
0e3 mpoBeneHUs CyneOHOro pa30uparenscTBa (B 0COOOM MOPSIKE) SBISETCS 00s3aTeNbHBIM |3,
c.99].

Ecnu e dacTHbI OOBHHHUTENH W (MJIH) MOTEPIIEBIINA BO3PaXAIOT MPOTHB 3asBJICHHOTO 00-
BHUHSEMBIM XOJaTaiicTBa, TO YrOJIOBHOE JIeJI0 paccMarpuBaeTcs B obmem nopsiake. B Ilocranosie-
Huu [Inenyma BepxoBnoro Cyna P® ot 22.12.2009 Ne 28 «O npuMeHEeHHH CylIaMH HOPM YTOJIOB-
HO-TIPOLIECCYaNIbHOTO  3aKOHOJIATENIbCTBA, PETYJIUPYIOIIUX TOArOTOBKY YTOJOBHOTO Jela K
cyneOHOMY pa3dupaTenbCcTBY» [4] yKa3zaHO, 4TO «B Cllydae, €CIM MOTEPIEBIIHNA BO3paXaeT MPOTHB
3asiBJICHHOTO OOBUHSEMBIM XOJaTaiicTBa, CyJeOHOE 3acelaHne MPOJO0IDKACTCS B OOIIEM MOPSAKEY.
N3 nocranosnenus [Inenyma BepxosHoro Cyna PO ot 29.06.2010 N 17 «O npakTuke mpuMeHEHHs
CyJaMH HOPM, PETJIAMEHTUPYIOIIUX Y4aCTHE MOTEPIIEBIIET0 B YTOJIOBHOM CYAOIPOU3BOJACTBEY [5]
YKa3aHO, 4TO «3aKOH HE TPeOyeT BBISICHEHHS Yy MOTEPIIEBIIETO WM YaCTHOTO OOBUHUTEISI MOTHBOB,
M0 KOTOPBIM 3TH JIMIIa BO3PaKaIOT MPOTUB MOCTAHOBJICHHs MPUTOBOpa 6e3 cyaeOHOro pazdupa-
TEJIbCTBA.

OTmeTHM, YTO B HACTOSIIEE BPEMs BBI3BIBAET DSl BOINPOCOB OCYIIECTBICHHUE BO3ZMOXKHOCTH
MOTEPIIEBIIETO JIMIAa BO3paXaTh 0e3 HaJIMYUs KaKUX-JIMOO HAa TO OCHOBAHWH, OTHOCHUTEIIFHO pac-
CMOTpEHHMs YTOJOBHOTO Jlefla B paMKax ocoboro mopsaka. [Ipeacrasnsercs, 4T0 HEMOTUBHUPOBAH-
HbI€ BO3paKEHUE B YKa3aHHOM cllyyae Oy/eT MpsMO HapyllaTh [paBa U 3aKOHHbIE MHTEPECHI MOJI-
CYIUMOTO JTUIA, T.K. MOTEPIEBIINI MOXKET UCKIIIOUUTENBHO B BUy COOCTBEHHOTO HEMPHUS3HEHHOTO
OTHOIIEHUS HE COIJIACUTBCS C XOJATaiiCTBOM MOJICYAMMOIO JIMLA O PACCMOTPEHUU YTOJIOBHOTO
7iesia B 0cOO0M MOPSIKE, UTO €CTECTBEHHO CO3/1aeT ONpeIeIeHHbIN AuchanaHc.

OTcrofa BIIOJIHE CIIPaBEUIUBBIM OyNIET SIBIATHCS BOMPOC OTHOCUTEIBHO KOHKPETHBIX apry-
MEHTOB, KOTOPBIE MOYKET IPUBECTH MOTEPIIEBIIEE JTUIO, B BUAY €0 BO3paKEHMsI KacaTeabHO yJ0-
BJIETBOPEHUS XOJIaTaliCTBa MOJCYAUMOIO JIMIIa OTHOCUTEIBHO PACCMOTPEHHS YrOJIOBHOTO Jejia B
ocoboM nopsike. Kak Ham mpeacTaBisercs, apryMeHTaMu, KOTOPBIMU OyIyT 3acilyKHUBaTh BHUMa-
HUE opraHa CcyJeOHOI BJIacTH MOTYT SIBJISITbCS apTyMEHTbI OTHOCUTEIIBHO PACCMOTPEHMS YrOJIOB-
HOTO Jiefia B 00I11eM NOpsiIKE B BHJLy BO3MOKHOTO U3MEHEHUS KBANU(UKALUU IPECTYITHOTO AESHUS
COBEPIICHHOT'0 MMOICYAUMBIM JIMIIOM WJIH K€ HECOIJIacue MOTEPIEBIIETO C pa3MepPOM IPUUNHEHHO-
ro emy yuiep6a, 4To eCTeCTBEHHO TpeOyeT MpoBeAeHUE CyAeOHOro 3aceiaHusl B 0OLIeM MOpsKe.
Hanuuue y nmotrepneBiiero cBe€HU KacaTeIbHO COBEPLICHHS HApyIIEHUH X0/1a MpeaBapUTEIbHO-
IO pacciieIoBaHMs MPECTYIUIEHUH, YeM HapyLIUIUCh ITpaBa MOTEPIIEBIIETO U T.1I.

Kpome Toro, B cyneOHOIN MpaKTUKE 3a4acTyi0 BCTPEYAIOTCS CUTYal[H, KOTJa MOTepIeBIIUI
YMBIIUIEHHO HE SIBJSIETCS B CyAeOHBIE 3acelaHusi, HEBO3MOXKHO OOECIEeUUTh €ro SIBKYy U IMocpell-
CTBOM HUCIOJHEHHS] Ha3HAYEHHOI'0 TIOCTAHOBJIEHHEM CyAa MPUHYAUTEIbHBIM puBoJoM. [lpu 3TOM
HEpEJIKM Cllydad, KOTI/la CJIEJOBAaTeNb UM JO3HABaTeIb B XOJ€ MIPEIBAPUTEILHOIO pacciae 0BaHus,
B TOM YHCII€ U NpU BbINoIHeHUH TpeOoBanuil cT. 216 YIIK P® B x01€e 03HaKOMIIEHUS MOTEpPIIEB-
1Iero ¢ MaTepuajgaMH yroJIOBHOTO J€Ja, HE BBISICHSET Yy MOCJIEIHEr0 MHEHNE OTHOCUTENBHO BO3-
MOKHOCTH TIPOBEJIEHUsI 0COO0ro MopsaKa CyJeOHOro pa3dupaTenbCcTBa MPU HAIUYUU COOTBET-
CTBYIOIIETO XoOjaTaiicTBa oOBHHseMoro. Ha mpakTuke BO3HUKAET CiEAyIOLIas CUTYalHs, MpU
KOTOPOW OOBHWHSIEMBIN (MOACYIMMBIN) 3asBIsIE€T XOJaTailCTBO O MPUMEHEHHUHU OCOOOTO TOpsIKa
cyAeOHOro pa3oHpaTeNbCTBa, KOTOPOE HE MOXKET ObITh YIOBJIETBOPEHO CYAOM, B CBSI3U C HEBO3-
MOYXHOCTBIO BBISICHEHUS MMO3UITUH TTOTEPIIEBIIETO M0 JaHHOMY Bompocy [6, ¢.100].

[lo HameMy MHEHMIO, BBILIEYKAa3aHHBIE IOJIO)KEHUS YTOJIOBHO- IPOLECCYAIBHOIO 3aKOHA
HEMOCPEACTBEHHO HapyIIAIOT MpaBa MoACYAUMOro, MPEMITCTBYIOT Ha3HAYEHHUIO OCIEAHEMY CIIpa-
BeANIMBOro Hakazauus. B cuny 4.7 ¢1.317 VIIK P® npu nocraHOBICHUH MPUTOBOpa B 0COOOM I0O-
psaKe Ha3HAUYEHHOE MOJCYIMMOMY HaKa3aHHe He MOXKET MPEBBIIATh JABE TPETH MaKCHMaJIbHOTO
CpOoKa WJIM pa3Mepa Hambojiee CTPOTroro BHa HakKa3aHHs, MPEIyCMOTPEHHOI'O 3a COBEPIICHHOE
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npectymuienue. To ecTh, mpu 0€30CHOBATEIHLHOM BO3PAKCHHUH MOTEPIIEBIIETO MPOTUB PACCMOTpE-
HUS YTOJIOBHOTO Jieia B 0COOOM TOPSJIKE WIIM HESBKE MOCIEAHETO B Cyle0HOE 3aceIaHue, NCKITIO-
YaroIIeH BBISICHEHUE CYIOM €0 MO3UIIMHU M0 JAHHOMY BOTIPOCY, AeN0 OyAeT pacCMOTPEHO B 00IIeM
MOPSIZIKE, a MOJCYIUMOMY, KaK CIIeJICTBUE, Oy/IeT Ha3HAYeHO HauboJiee CTPOroe HaKa3aHue.

[ToxBOS UTOT BBIICH3IOKECHHOMY B paMKax JaHHOTO maparpada, CduTaeM, 4To B LEJIX CO-
OyroicHUsT OayaHca MHTEPECOB YYACTHUKOB YTOJIOBHOTO CYJONPOU3BOJACTBA, COOIOICHUS TIPaB U
3aKOHHBIX MHTEPECOB IOJACYAUMOro, npeagaraeM uznoxuth: 4.1 c1.314 VIIK P® B cienyromei
penakunn «OOBUHSIEMBIM BIPAaBE NMPH HAIWYUHU COTJIACHS TOCYAApPCTBEHHOTO WJIM YaCTHOTO OOBH-
HUTEJSI, TOTEPIEBIIETO, 3alIMTHUKA 3asSBUTh O COTVIACHU C MPEABSBICHHBIM €My OOBHHEHHEM U
X0JIaTaliCTBOBATh O IMOCTAHOBJICHUHU MPUTOBOpPa O€3 MPOBEICHUS CyAeOHOTO pa30oUpaTebCcTBa MO
YTOJIOBHBIM JIeJIaM O MPECTYIICHUAX, HaKa3aHUE 3a KOTOphIE, MPEyCMOTPEHHOE YTOJOBHBIM KO-
nexcoM Poccuiickoit deneparuu, He npeBbimaet 10 et gumenust cBo0o1bl. OOBUHIEMBIN BIIpaBe
3asBJISATh JIAaHHOE XOJAaTaliCTBO TAKXe MPU HATMYMU HEMOTHUBHUPOBAHHOTO BO3PAXEHUS MMOTEPIEB-
LIETOY.
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AnHoTanus. I[lepBonpuunHOil MHOTHX MPOoOJIeM, BOZHUKAKOIINX B chepe IOpHCIPYISHITUN
Ha CErOJHSIIHUNA IeHb, SABISETCS OTCYTCTBUE JOJKHOW MPABOBOM periiaMeHTaIl[ii TOTO WK UHOTO
SIBJICHHSI, TPABOOTHOMIEHHS. [103TOMY 11e7Th TPOBOIMMOrO MCCIIEAOBAHMS COCTOSIIA B TOM, YTOOBI
OLICHUTh HACKOJIbKO TMOJIHO M €JUHOO0Opa3HO 3aKOHOJATENIbCTBO PErYIHPYET OAMH M3 OCHOBHBIX
IIPUHLUIIOB OCYILIECTBICHUs MPABOCYAMs - TalHBI COBEIIATEIbHOM KOMHAThl. B pamkax naHHOU
CTaThU aBTOPOM IPOBEIEHO MEXKOTPACIEBOE MCCIEIOBAHNE NTPABOBOTO PETYIMPOBAHUS UHCTUTYTA
TaliHBI COBEIIAHUS CYAEH, M0 Pe3yNbTaTy KOTOPOTO CIENIaHbl COOTBETCTBYIONINE BBHIBOJIBI U TIPE-
JIOKEHHUS.

Abstract. The root cause of many problems arising in the field of jurisprudence today is the
lack of proper legal regulation of this or that phenomenon, legal relationship. Therefore, the purpose
of the study was to assess how fully and uniformly the legislation regulates one of the basic princi-
ples of administering justice - the secrets of the deliberation room. In the framework of this article,
the author conducted an intersectoral study of the legal regulation of the institution of secrecy of the
meeting of judges, based on which relevant conclusions and suggestions were made.

Kuarwuessble ciioBa: TaliHa coBelianus CyJeH, TailHa COBENIATEIbHOW KOMHATBI, THCTUTYT
TalHBI CYJIEUCKOTO COBEIIaHU.

Keywords: Secret of the meeting of judges, secret of the deliberation room, institute of secre-
cy of the judicial meeting.

Kak u3BectHo, cr. 298 VIIK P® [2] ycTaHaBnMBaeT B Ka4eCTBE OJAHOIO U3 YCIOBUH IOCTa-
HOBJICHHS NPUroBOpa TalHy coBemianus cyzaeil. [Ipuy sToM HE0OXOAMMO MOJUYEPKHYTH TOT (HaKT,
YTO B OTEYECTBEHHOH YTrOJIOBHO-IIPOLIECCYAIbHON JOKTPUHE YYEHBIE, HCCIEAYIOIINE HHCTUTYT
TallHbl COBEIAHUs CYJeil UCIONIb3YIOT PAa3IMYHble CHHOHUMBI U CIIOBOCOYETaHUsS AJI €ro 0003Ha-
YEHMsI, & UMEHHO «TaliHa COBELIATEJIbHOM KOMHATBI», «CyAeWcKas TaliHa», «TaillHa BHYTPEHHEIO
yOexaeHus cynpu/cyaei» u T.1. Ha Hamn B3ris JaHHas MpakTUKa HE COBCEM BEpHA, T.K. IO CYTH
0003HaYaeT pa3u4HbIC SIBICHUS, ITO3TOMY MBI OyJE€M HCHOJb30BAaTh B paMKax ITaHHOW pabOThI
TEPMUH «TailHa COBEIIAHMS CYIEh.

Kak u3BecTHO, TaiiHa COBELIaHUA Cy/eH ABISET COOOM OHY M3 TapaHTUil peaau3aluu oole-
ro TpeOOBaHUS Kacarollerocsi He3aBUCUMOCTH OPraHOB CyJeOHOM BiacTu U cyneid. OHa UMEeT Bax-
Heiflee 3HaueHue U IPUHATHS CYJIOM PEIIEHHUH 0 CBOeMY BHYTpEHHEMY yOeXKICHHIO U MpU3Ba-
Ha MWCKIIOYUTh IIOCTOPOHHEE BIMSHUE Ha CyAed NpW TOCTAHOBICHWM TIIpuroBopa. TaiiHa
COBEIIAHUS MO3BOJISET CyAbSIM CBOOOJHO BBIpa)kaTh CBOE€ MHEHHE I10 JIOOOMY M3 paccMaTpuBae-
MBIX BOIIPOCOB, OTCTaMBAaTh €r0, IPUBOAUTH aPIYMEHTHI ISl €0 MOATBEPKIEHHS, F0JI0COBATh 3a TO
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pellIeHne, KOTOPOE Cyibs CUUTAET €AMHCTBEHHO MTpaBWIbHBIM. [locTaHOBIEHNE IPUTOBOPA CYAOM B
COBEILATEIIBHON KOMHATE IIPU YCJIIOBUU TallHbI COBEILAHUS CIIY’)KUT OJHOW M3 FapaHTUH €r0 3aKOH-
HOCTH, 0OOCHOBAHHOCTH U CHPaBEATUBOCTH. IHCTUTYT TaifHbI COBEIIAHUs CyIeil IPUCYTCTBYET BO
BCEX ITPOLIECCYATBHBIX OTPACIAX IIPaBa. YUUTHIBAsI €r0 3HAYUMOCTb, a TAKXKE JUIS JYYIIEro yscHe-
HUS CYLIHOCTU JAHHOI'O YTOJIOBHO-IIPOLIECCYAIbBHOIO MHCTUTYTA MPOBEAEM CPaBHUTENIbHBIN aHATIN3
HOPM DEIVIAMEHTUPYIOIUX TallHy COBEILAHUA CyJeH B YTOJIOBHOM, IPAKIAHCKOM, KOHCTUTYL[MOH-
HOM U a]MUHUCTPATUBHOM CYI0IIPOU3BO/ICTBE.

1. JIuna, npucyTcTBHE KOTOPBIX B COBENIATEIbLHON KOMHATE I0NyCKaeTcsi 3aKOHOM. Bce
npoueccyanbubie kKoaekcel - ['TIK PO [3], AIIK P® [4], VIIK P®, KAC P® [5] - gomyckaroT
HaXOXJCHUE B COBEILATEIbHOW KOMHATE TOJBKO CYIbH, PACCMATPUBAIOLIEIO NEJ0, WIH CYIEH,
BXOJAILIMX B COCTaB cyja Mo jAeny. [IpucyrcTBue MHBIX JUI] B COBELIATEILHON KOMHATE HE JIOIyC-
kaercs. [Ipu atom, ecimu ['TIK P®, VIIK P® nu KAC P® 3anpemaroT TOIbKO (HU3UIECKOE MPUCYT-
ctBue uHbIX L, To AIIK P® npexycmorpen npaBuiio, COrIacHO KOTOPOMY 3aIlpeliaeTcs HE TONb-
KO JIOCTYIl B COBELIATEJIbHYIO KOMHATY IPYTHX JIUL, HO U MHBIE CIIOCOOBI OOILEHUS C JIHIAMH,
BXOJAILIMMU B cocTaB cy/a (4. 4 ct. 167 AIIK POD).

®enepanbHblil KOHCTUTYUHOHHBIN 3akoH oT 21.07.1994 N 1-®K3 «O KoncturynmoHHom
Cyne Poccuiickoit @enepanun» [1] nomyckaer npuUcyTCTBHE B COBEILATEIbHOW KOMHATE COTPY.I-
HukoB Koncturynnonnoro Cyna Poccuiickoit deneparun, o0ecreuyuBaroiuX NPOTOKOIMPOBAHNE
1 HOpMaJIbHBIM X0/ coBemmanus (4. 2 cr. 70). Permament KC P® [6], pazBuBas nonoxenust Oene-
PaJIBHOTO KOHCTUTYLIMOHHOrO 3akoHa oT 21.07.1994 N 1-®K3 «O Koncrurynuonnom Cyne Poc-
curickor @enepannn», TAaKKe yKa3blBaeT HA BO3MOYKHOCTB IPUCYTCTBUS B COBEIATEIbHOM KOMHA-
te corpynHukoB Cekperapmata KC P®, obecnednBaromux MpPOTOKOJIMPOBAHUE U
crenorpadupoBanue (myHKT | maparpadga 58).

2. Hajum4yme yCTAaHOBJICHHOI'O 3alpeTa Ha pasrialleHue Cy:KIeHHH, BbICKa3bIBABIIUXCH
BO BpeMms coBemanms. Bece npoueccyansabie koaekcel - ['TIK PO, AIIK P®, VIIK P®, KAC PO -
yCTaHABJIMBAIOT 3alpeT Ha pasrjallleHHe CBEIACHUMN, KOTOpble MMENIU MECTO NMpH OOCYKICHUU U
NpUHATUM pemieHus. Ho HecMOTpsi Ha CMBICIIOBYIO OJJHOPOAHOCTh HOPM (OPMYIUPOBKH TaKOI'O
3alrpeTa B CTaThsX KaKJ0r0 U3 HUX OTIMYAKOTCA APYT OT Apyra. C TOUYKHM 3peHUs] COBEPUIEHCTBOBA-
HUS TIPOLIECCYATIbHOTO 3aKOHOAATEIbCTBA U € LEIbI0 YHU(PHUKAIIMU aHAJIOTMYHBIX HOPM, HEOOXO01U-
MO IIpUBECTH (POPMYIMPOBKU Ha3BAaHHBIX MOJIOKEHUH K € JMHOOOPA3HIO.

®denepanbHblil KOHCTUTYIHOHHBIN 3akoH OT 21.07.1994 N 1-®K3 «O Koncturyrmonnom
Cyne Poccuiickoit @enepanuu» B 4. 5 ¢T. 70 Takke yCTaHABJIMBAET 3aIllPET CyAbSIM U JAPYTUM JIH-
11aM, IPUCYTCTBOBABIIMM Ha 3aKPbITOM COBEIIAHWMHM, pas3rijialiarh COAEpKaHHE IHUCKYCCHH U pe-
3ynbrathl rosniocoBanus. Tekct Pernamenra KC P® He comepxut npsmoro 3anpera cyapsim KC PO
u corpyanukam Cekperapuata KC P® pasrnamath cyxXaeHus, BbICKa3blBaBIIMECS BO BpeMs 3a-
KPBITOTO COBEILIIaHUS.

3. PersameHTanus 0co00ro MHeHHUs CyJAbH M CPOKA ero NpHOOIIeHHUs] K MPUHATOMY pe-
mwenuwo. ['TIK P®, AIIK P®, VIIK PO u KAC P® coaepxaT aHaTOTMYHYIO HOPMY, B COOTBET-
CTBUU C KOTOPOI Cy/Ibsi, HE COTJIACHBIN C MHEHHEM OOJIBIIMHCTBA CYJEH, TOJIOCOBABIINX 3a MPUHS-
THE CyAe0HOro aKTa BIpaBe M3JIOXKUTh B NMHCbMEHHOH (opMme cBoe 0co00e MHEHHE B CPOK, HE
MPEBBILIAIOIINM AT JHEH CO THS IPUHSATHS PEILICHUSI.

®denepanbHblil KOHCTUTYUMOHHBIN 3akoH oT 21.07.1994 N 1-®K3 «O KoHcTUTYyIIMOHHOM
Cyne Poccuiickoit ®denepanun» MpeaycMaTpuBaeT BO3MOXXHOCTH CYIBH H3JIOKHTH CBOE 0coboe
MHEHHUE B CT. 76, OJTHAKO, HE YKa3bIBAa€T Ha CPOK, B TEYEHHE KOTOPOrO OH JIOJKEH 3TO CHENaTh.
Cpox npencrasnenus cynbeir KC PO Tekcra cBoero ocob0oro MHEHHUsI yCTaHOBJIEH B maparpade 59
Pernamenta KC P® - He no3anee 14 gHei co 1HsA NMpoBO3TIaIIeHUs (IPUHATHS - IPH Pa3pelIeHUH
nena 6e3 npoBeaeHus ciayuanus) utoroporo pemenus KC PO.

4. YcraHoBJIeHHe NepepbiBa 1JIsl OTAbIXA ¢ BO3MOKHOCTBIO BHIX0/1a COCTABA Cy/Aa M3 CO-
BemareabHoii kKoMHaThl. B ['TIK PO, AIIK P® u KAC P® takas BO3MOXHOCTh HE PErNIAMEHTH-
poBaHa. YHUKaJIbHOU B 3TOM oTHoueHuH siBiseTcst Hopma YIIK P®, 3akpemsstomas B 4. 2 cT. 298
MIOJIOKEHHE O TOM, YTO IO OKOHYaHUHU pabodero BPEeMEHH, a TaKKe B T€YeHUE pabodero AHA Cyn
BIIpaBE ClIeaTh NIEPEPHIB AJIS OTJBIXA C BBIXOJOM U3 COBEIIATEIbHON KOMHATBHI.
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Vkazannble paznunuus B nonoxeHusix YIIK PO, ¢ ognoit croponst, u ['TIK PO, AIIK PD u
KAC P® ¢ apyroii cTOpoHBI, HE UMEIOT pa3yMHOT0 00OOCHOBaHMS, MOCKOJbKY HEKOTOPBIE KaTero-
pUM JIeN, pacCMAaTPUBAaEMbIe B paMKax TPa)JTaHCKOTO, apOUTPaXKHOTO WU aJMHUHHCTPATUBHOTO
CYJOTIPOU3BOJICTBA 110 TPYAOEMKOCTH HE YCTYMaroT yrojoBHbIM. Ha Hamn B3risia, pa3ymHO OyneT
YHU(PUITUPOBATH JAHHOE MMOJOXKEHUE B COOTBETCTBYIOIINX MPOIIECCYaTbHBIX 3aKOHAX.

®denepanbHbli KOHCTUTYIIMOHHBIN 3akoH OT 21.07.1994 N 1-OK3 «O KoHCTUTYyLIMOHHOM
Cyne Poccuiickoit @enepanuu» u Pernament KC P® He copepxar ynmoMHUHaHUS O NEpPEPBIBE IS
OTZIbIXa C BBIXOJIOM M3 3aKPBITOIO COBELIAHUs, OJIHAKO, B UHTEPBbIO Ha paano «IX0 MOCKBBD» OT
12 nexabps 2016 rona cyapss KC P® Hukonait CemenoBuu bonnaps ckazan: «BcnomuHaro jerno,
[0 KOTOPOMY COBEILlaHWE [0 MPHUHITHUIO PElleHUs Unaoch Oosee nByX mecsiueB. Ho takas miu-
TEJIBHOCTh HE 03HAYAET, YTO MBI €XKETHEBHO 3aceaeM M0 OAHOMY U ToMy ke neny. Ceroans obey-
VTN TPOEKT, CACNAIN 3aMEYaHUsl, MPEUIOKEHUS - Ha UX OCHOBE IMOATOTOBUIM HOBBIA IMPOEKT,
KOTOPBIM MOXET FOTOBUTHCS, YCIOBHO roBops, Henento. Ilocie aTtoro cineayrouee 3acenanue, mo-
TOM OIIATh TIepepaboTKa, 1opadoTka npoekTa. Y BOT Tak ObIBaeT HECKOJIBKO, A0 4-5 mpoekToB» [7].

5. 3akpenvienne HapyleHus PABUJIA O TaiiHe COBENIAHMA Cy/lel MPU NMPUHATHH peleHust
B KayecTBe OCHOBAHMA /ISl OTMEeHbI pemieHus cyaa. Kaxplii u3 npoueccyanbHbIX KOJEKCOB, O-
BEPrHYTHIX CPABHUTEILHOMY aHAIN3Y, COAECPIKUT TAKOE OCHOBAHUE JIJIs1 OTMEHBI PEIICHUS Cy/a MepBOi
MHCTAHIMU KaK HapyIIeHHUE MpaBuiia O TailHe COBEUIAHUS CYAeU IIPU NPUHATHH PELLCHMSL.

®denepanbHblii KOHCTUTYUHOHHBIN 3akoH OT 21.07.1994 N 1-®K3 «O Koncturynmonnom
Cyne Poccuiickoit @enepaunn» u Pernament KC P® He comepxaT npsiMOro yka3zaHusi Ha MpaBo-
BbI€ IIOCJIC/ICTBHSI HAPYIICHUS IIpaBUiia O TallHE COBEIIAHMS CYyIEH.

[TogBoast UTOr BCeMy BBILIEU3IIOKEHHOMY, MBI MOYKEM OTMETUTh, YTO MHCTUTYT TaWHBI CO-
BEIIATEIbHON KOMHATHI TPEOYET MOTOJHUTEIBLHOTO 3aKOHOAATEIIBHOTO PETYIUPOBAHUS C 1IENbBIO, C
OJTHOM CTOPOHBI, YCTpaHEHUs MPOOETIOB - OTCYTCTBYIOT HOPMBI, COJIEpKAILIME OIpe/IeJICHHE TailHbI
COBEIIATEIbHON KOMHATHI; MepeUeHh KOHKPETHBIX 3alPETOB, KPUTEPHUEB, SIBIISIOIINXCS OCHOBAHUSIMU
JUIL OTMEHBI PEIICHUs Cy/a 3a HapyllIeHUE MPUHLMIA TailHbl COBEIIATEIbHOW KOMHATBI, MIOCKOJIBKY
MHOTHE TPAaBOCY/IHbIE, 3aKOHHO M OOOCHOBAHHO MPUHSTHIE CY/IEOHBIE aKThl OTMEHSIOTCS 110 (hopMalTb-
HbIM M HaJlyMaHHbIM Npu3HakaM. C JIpyrodl CTOPOHBI, COBEPUICHCTBOBAHMS CYIIECTBYIOIIMX HOPM
ITyTeM MPUBEICHUS K €TMHOOOPA3UI0 H3JI0KEHUS COACPIKAITIXCS B HUX (DOPMYIIHPOBOK.
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ITPOBJIEMA BJIMAHUSA BCTYIHUTEJIBHOI'O 3AABJIEHUA CTOPOHBI
OBBUHEHUA U 3AIIATBI B CYAEBHOM CJIEACTBHUU 110 YT'OJTOBHBIM
JAEJAM C YHACTHUEM ITPUCA/KHBIX 3ACEJATEJIEM B POCCUU

Kouypoe Anexcandp /Imumpueeuu

mazucmpaum, YOMypmcKuil 20cy0apcmeeH bl yHugepcumenn,
P, 2. Uxcesck

Cornacho paeiictByromeit pegakiuu ctatbu 335 VIIK PO [1] cynebHoe crencTBue B cyae ¢
y4acTHeM NPUCSIKHBIX 3aceaTesIeld HAUNHAETCSl CO BCTYIUTENIBHBIX 3asBICHUI IOCYAapCTBEHHOTO
OOBUHHTENS U 3aIlUTHUKA. Mcxons u3 qaHHo# GOpMYIMPOBKU U CyJeOHOM MPAKTHKH CIEIYET, YTO
IIEPBBIM CO CBOMM BCTYIIUTENIBHBIM 3asBJICHUEM BBICTYNAET I'OCYJapCTBEHHbIH OOBHHUTENb U
MMEHHO Ha 3TO 00CTOSTEIHCTBO XOUETCSI 00paTUTh BHUMAHUE B PaMKax JaHHOU CTAaThH.

SIBNIAACH YYaCTHUKOM IIpoliecca CO CTOPOHBbI OOBMHEHHS M M3Jaras CyIlecTBO OOBHHEHMS,
roCy/1apCTBEHHbIN OOBUHUTEINb 110 CBOEH CYTH 03BYUYHMBAET OOBUHUTEIBHOE 3aKIIIOUEHUE.

C y4erom TOro, 4To JaHHBIM YYaCTHUK IEPBBIM IIPEACTABIAET KOJUIETUN NTPUCSHKHBIX 3acenia-
TeJNel Kakue-TuO0 CBEICHHS OTHOCHTEIBHO OOCTOATENBCTB Jeja, MOYXXHO TOBOPHUTH O 3aKOHOJIA-
TEJIbHO 3aKPEIJICHHOM IIPaBe BIUSHUS Ha OOBEKTUBHOCTb KOJUIETHMH NMPHUCSKHBIX IyTeM (OpMHUPO-
BaHUS OOBMHHUTEIBHOIO YKJIOHAa B MX B3IV Ha paccMaTpuBaemoe yrojoBHoe jaeino. Ilpu
OTIPENICIICHHOM YpPOBHE TOATOTOBKH, TOCYAAPCTBEHHBIH OOBHHUTENb HCIOJB3YS IICHXOIMOIHO-
HaJIbHOE BO3JIEHICTBHE BO BpeMs MPOU3HECEHUs CBOETO BCTYMMTEIBHOI'O 3asBJICHUS CIOCOOEH 3a-
JIaTh HAIPABJICHHOCTb BCEW ITOCIIENYIOIIEH MBICIUTEIBHON EATEIBHOCTH KOJUIETUN IPUCSKHBIX B
CTOpPOHY OOBHMHEHMS, BCIEJACTBHUE YETO IPUCSIKHBIE CO3ayT B CBOEM CO3HAHUU HEKHI 00pa3 BUHbI
MOJICYIUMOTO T10/1 KOTOPBI HAYHYT MOJACTPAauBaTh BCE MOCIEAYIOUINE IPEICTABISIEMbIE UM CBE/IE-
HUS, TOPOH He 0Opallas BHUMAHUS HA «HE3HAYUTEIbHbIE» HECOCTHIKOBKH.

Pazymeercs, B ciydae eciiv IepBbIM CO CBOMM BCTYIUTENbHBIM 3asiBIIEHUEM OYy/IET BbICTYIIATh
3aIIUTHUK MOJCYIUMOTr0, TO 3TO MOKET IOBJUATh HA KOJJIETHUIO NPUCSDKHBIX 3acelaTesiel U 9yTh
HE MEHbIIIE, HO YK€ B ONpaBJIaHUsl BCE C TEMHU XK€ MOCIEICTBUIMU B BUJE HApyIIEHUs MPUHLIKIA
COCTA3aTEIBbHOCTH U PABEHCTBA CTOPOH. B CBA3M ¢ 4eM CMEHA 04EepPEIHOCTH IIPOU3HECEHUS BCTYIIU-
TEJIBHOTO 3asIBICHUS HE NPUBHECET HUKAKMX 3HAYMTENBHBIX YIYYIIEHHH U COBEpPLICHCTBOBAHUMN
3aKOHOJATEIBCTBA K KOTOPBIM OHO JIOJKHO CTPEMMTHCS.

BcenenctBue ykazaHHBIX 00CTOSITENIBCTB MPECTaBISIETCS OOBEKTUBHBIM U OYEBHUIHBIM TO 00-
CTOATENBCTBO, YTO JEHUCTBYIOIIMM MOPSIOK UCCIEAOBAHUSA JOKA3aTENbCTB B HEKOTOPOUW CTENEHU
npenonpesnenser OOBUHUTENbHBIA YKIIOH YK€ Ha HadaJlbHOM cTaguu cyaeOHOro CIeACTBHS C yda-
CTHEM NPHUCSKHBIX.

[Ipexxae Bcero 3To CBSI3aHO C TEM, YTO TOCYAAPCTBEHHBIH OOBHMHHUTENIL B CAaMOM Hauaje Cy-
1eOHOrO CIEe/ICTBUS YKa3bIBAa€T, YTO MO MHEHHIO CTOPOHBI OOBMHEHHS COBEPILIMII MOACYIUMBIA U
KaK ero HaJo 3a 3TO HaKa3aTh MPEMOJIHOCS CBEIEHUS KaK (aKT WM KaK BBIBOJ K KOTOPOMY JOJIKHBI
IIPUMTH IPUCSIKHBIE B PE3YJIbTATE UCCIIEI0BAHUS 0KA3aTEIbCTB WIN KaK OPUEHTUD MO KOTOPBIN
MIPUCSKHBIE B XO/I€ MCCIIE0OBAHUSA 10Ka3aTeNbCTB OyIyT MOJBOAUTH BCE MPEACTaBIsIEMbIE UM CBE-
JIeHHUs1, TIOPOil He oOpalliass BHUMaHHS Ha UMEIOIINECs] pa3HOTIIACUs B CBEICHHSIX.

Haubonee pannoHanbHBIM U COOTBETCTBYIOIIUM MPUHIUIY COCTSA3AaTE€IbHOCTU MPEACTABIISA-
eTcs TO, YTO BCTYNMTENbHbIE 3asBICHHUS KaK rOCYJIapCTBEHHOrO0 OOBHHUTENS, TaK W 3aIIUTHUKA
JOJKHBI CTaTh 3aBEPUIAIOIIMM 3TANlOM Cy/1e0HOTO CIIE/ICTBUS.

IIpn BHECEHMM YKa3aHHBIX U3MEHEHHWI B JAEHCTBYIOLIEE YIOJOBHO-IIPOLECCYATbHOE 3aKOHO-
natenbcTBO Poccnu craauio cy1eOHOro ciaeicTBUS MpeuiaraeTcs HaYuHaTh C MPEIOKEHUS] CTOPO-
HaMU 10 JeNly MOpsJIKa HUCCIEI0BaHMUs J10Ka3aTelbCTB, Jalee IMPOBOAMTH HCCIIEIOBAaHUE OKa3a-
TEJIBCTB B COOTBETCTBUU C MOPsAKOM ycTaHOBIEHHBIM ¢T.335 VIIK PO u B 3aBepiuienue cye6Horo
CJIEJICTBUSI CTOPOHBI IIPOM3HOCST CBOU 3aKJIIOUUTENbHbBIE 3asABJIECHUS (KOTOpPHIE MO JEHCTBYIOLIEMY
3aKOHOJATEIbCTBY SIBJISIFOTCS BCTYNUTEJIBHBIMU) TEM CaMbIM IOJABOASI UTOT BCEMY paHee U3Yy4EH-
HOMY 00BEMY CBEIEHUI OTHOCHTEIBHO OOCTOSTENBCTB Jeia, YTO OyJeT JOTHYHEee NeHCTBYIOIEro
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MopsIKa T.K. OyIeT aenatbes BBIBOJ U3 H3yUYEHHOTO, a HE IEMOHCTPUPOBATHCS «COJIEPIKUMOEY BBI-
BOJIa CJIEJIAaHHOTO €1lle /10 Hayasa cye0HOro CIeACTBHS.

ITpu 3a cropoHamMy OOBMHEHHSI W 3alIUTHI JOJDKHO COXPAHHUTHCS MPABO Ha MPEACTABICHUE
CBOMX BBIBOJIOB M1 MHEHUI OTHOCUTENILHO COOBITHUS MPECTYIUICHUS IPYrOi CTOPOHE U CYyIY HCKITIO-
Yasi TOJIbKO KOJIJIETHIO IPUCSKHBIX 3acCeaTeei.

bnarogaps TakoMy M3MEHEHUIO KOJIJIETHs MPUCSKHBIX 3acelaTesell B mpoiecce GopMupoBa-
HUS MHEHUS O BHHOBHOCTH WJIM HEBUHOBHOCTH IMOJACYAMMOTO OYIET MPEXkIe BCErO OMUPATHCS Ha
Mpe/icTaBlIeHHbIE (aKThl U COOCTBEHHBIE CYKICHUS M YOEKICHHs, CAMOCTOSATEIbHO BhICTpauBas
KapTUHY MPOU3OLISANIETO U ONPEIEIsis MPUYACTHOCTh UM HENPUYACTHOCTD MOACYAUMOTO K HEMY
U TOJIBKO TOCJI€ COOCTBEHHOM OIIEHKH, MOCTPOEHUSI KapTUHBI MPOU3OILIEAIIETO CTOPOHBI JOJKHBI
BBICTYITUTh CO CBOMMH 3asIBIICHUSIMU KaK ObI cOOOIas, YTO Ha OCHOBAHUHU TPEJCTABICHHBIX JOKa-
3aTeJIbCTB OHU MPUIUIA K TAKUM-TO BBIBOJIAM.

B Takom cnydae MpUCSKHBIE CMOTYT CaMOCTOSITEIbBHO COINOCTABUThH BBIBOJIBI, CJICJIaHHBIC
CTOPOHAMHU OOBHMHEHUS M 3alUTHl CO CBOUMU COOCTBEHHBIMU U MPUNTH K OKOHYATEIHLHOMY pellie-
HUIO TIyTeM OTBETAa Ha BOIPOCHI JJIsl BHIHECEHHUS BEPIUKTA KOJUIETUU TMPHUCSIKHBIX 3aceIaTesei.
VIMeHHO 7151 3TOTO M CO3/1al0TCS CYABI MPUCSHKHBIX, YTOOBI MPOCTON HAPOJ CaM MOT PEIIUTh BUHO-
BEH MOJICYIUMBIN HJIM HET, HA OCHOBE CBOMX JIMUHBIX YOEKIACHUN O 3aKOHHOCTH M MOpaJId, a HE Ha
MPEANUCAHUAX 3aKOHOJAATENsI C KOTOPBIMH TEPSIETCS CYTh CyJa NPHUCSIKHBIX 3acefaTesei, cyna
npocroro Hapona. [Ipexae Bcero MpuCsHKHBIME JIOJDKHBI UCCIIEAOBAThCS (DAKThI, TOKA3aTEIbCTBA,
OOBEKTUBHBIE CBEJCHHS U TOJIBKO MOCIE ITOTO CTOUT MPUCTYNATh K U3YUCHHIO YyKUX CYOBEKTHB-
HBIX CY)KJICHHH CIIOCOOHBIX MOBJIMATH HA HUTOTOBOE MHEHHUE.
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IPPEKTUBHOCTD 3JIEKTPOHHOTI'O IPABOCYIUSL CY OB OBIIEN
IOPUCAUKIIUNA POCCUUCKOU PEJEPALIMU: EI'O MUHYCBI U IIVIIOCBI
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EFFECTIVENESS OF ELECTRONIC JUSTICE OF VESSELS OF THE GENERAL
JURISDICTION OF THE RUSSIAN FEDERATION: ITS MINUSES AND
BENEFITS

Yana Kryuchkina
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RF, Nizhny Novgorod

AHHOTanusA. B 1aHHOH CTaThe MCCIEAYIOTCS BOMPOCH (PYHKIIMOHUPOBAHUS CHCTEMBI DJICK-
TPOHHOTO TIPaBOCYAMUS, €€ aKTyaJbHOCTH, HEOOXOANMOCTH COBEPILICHCTBOBAHUS CHCTEMBI 3JICK-
TPOHHOTO TpaBocynusi. B cTatbe naercs oneHka BHEAPEHUS DIIEKTPOHHOTO MPABOCYIHS, €r0 ILIIO-
Cbl U MHHYCHI.

Abstract. This article examines the functioning of the e-justice system, its relevance, the need
to improve the e-justice system. The article assesses the implementation of e-justice, its pros and
cons.

KnioueBbie cjioBa: 3J€KTPOHHOE MPABOCYIUE, IMOBBINICHUE KAauecTBa MPABOCYIHs, COBEp-
[IICHCTBOBAHUE, COBPEMEHHBIE TEXHOJIOTUH, AIEKTPOHHBIN JTOKyMEHTOO0OPOT.

Keywords: e-justice, improving the quality of justice, improvement, modern technology,
electronic document management.

C pa3HOH CTeneHbl0 aKTUBHOCTH MHOTHME FOCYAapCTBa 3aHMMAIOTCSI (POPMUPOBAHUEM YCIIO-
BUN A7 HHPOpPMATH3AIUHN MIPABOCYAUS, YTO SBISETCS TeHIEHIMEH o0meMupoBoil. Pesynbrarom
aKTUBHOM MH(pOpMaTu3aluu CyAeOHOI CUCTEMBI CTaJO MOSIBIEHUWE YCTOWYMBOIO TEPMHMHA "3JEK-
TPOHHOE MpaBoCcyAue", KOTOPBIN, BOSHUKHYB, IPAKTUYECKH Cpa3y MEPEPOC TEXHOJIOTUYECKUE Tpa-
HUIBI U TIepeMecTHIICs B cdepy MnpaBa, CHayana WH(GOPMAIIMOHHOTO, a 3aTEM U MPOLECCYaTbHOTO.
CaM TepMHH '"2JIEKTPOHHOE IIpaBOCyaUe" OTCYTCTBYET B MPOLECCYAIbHOM 3aKOHOJATENBCTBE, HO,
BO3HUKHYB B JOKTPHUHE, 3Ta TEPMHUHOJIOTUS IIepeMeIIaeTcs U B 00J1aCTh 3aKOHO/1aTENIbCTBA, IPUUEM
MPOUCXOJUT 3TO YACTO ABTOMATHUECKH, 0€3 HaJ[IekKAIEr0 OCMBICIICHUS.

DNEeKTPOHHOE MPABOCYIUE - METOJ peau3aliy MpaBoCyusi, Oa3upyroumuiics Ha IpUMeHe-
HUU UHQOPMAIIMOHHBIX TEXHOJOTUMN, NAIOIIUX BO3MOXKHOCTH HCIIOJIb30BATh B CYIOIPOU3BOJICTBE
OyMaXHBIH OOMEH TaHHBIMH B AJIEKTPOHHO-IIU(DPOBOM BHJIe MEKIY BCEMH yYACTHHUKAMU Cy/IeOHO-
ro npotuecca. B cynebHol cucteme mpoucXoJUuT aKTUBHOE BHEAPEHUE COBPEMEHHBIX 3JIE€KTPOHHBIX
CPEACTB U TEXHOJOTHH - BUCOKOH(EPEHII-CBA3H, BUICONPOTOKOIMPOBAHUS, IIEKTPOHHOM MO1aun
JIOKYMEHTOB.

B HameMm rocyzmapcTBe akTMBHOE Pa3BUTHE 3JIEKTPOHHOrO INpaBocyausi craproBaio ¢ 2002
rojia, mocje MpUHATUS (efepalbHBIX IeJeBhIX mporpamMm "OnekTponHas Poccusa" u "PasButme
cynebHoi cucrembl Poccuny.

Ha cerogusmuuii mepros BpeMeHU pa3BUTHA CyaeOHON cuctembl Poccuiickoit denepamuu
CyIbl OOIICH IOPUCAUKIIMHA BBIHYXJIEHBI MOBTOPSATH YCIIEXH CHCTEMBbI apOUTPAKHBIX CYAOB IS
TOTO, 4TOOBI MOBBICUTH CBOIO 3 dekTuBHOCTH. [locne ynpa3aaenus Briciiero apOutpaxHoro cyma
P® y GonbmIMHCTBA IOPUCTOB-TIPAKTUKOB M YYEHBIX IpaBa MOSIBIIIMCH OMACEHHUS OTHOCHTEIHHO
MIEPCIEKTHUB ITporpecca 3JIEKTPOHHOro npasocynus B Poccun. [IpakTvky roBopuiu, 4To rocyaap-
CTBEHHasi aBTomMatu3upoBanHas cucrema "I[IpaBocynue" (manee - I'AC) cunraercst B o0mieM HeJI0-
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JIEJITAHHOW, C ype3aHHbIM IEPEYHEM BO3MOXKHOCTEW, HE HUJIET HU B KAaKOE€ CPAaBHEHUE C CUCTEMOWU
"Moii apoutp". [lonMeuanoch, 4To CUCTEMA SBIISACTCS CETOAHS MEJICHHOM, a JaHHBIC B HEH MMyOJIn-
KYIOTCSI ¢ OOJNBIIIM OIO3JJaHUEM, YTO B CBOIO Ouepelb HE NAET BO3MOXKHOCTH NMPUMEHSThH €€ IS
uesnen, npeaycMoTpeHHbix npu ee coznanuu. ['AC "IIpaBocyaue" 10 mociieHero BpeMeHU Mpe-
cTaBJsIa cOOOH, CKopee BCero MH(PpOPMAIMOHHYIO CUCTEMY, YEM CUCTEMY JIEKTPOHHOTO MPABOCY-
nug [1, c. 50].

Ha B3riaa . B. benoycosa, ipu co3ianuu HoBeMel ycoBepiieHcTBoBaHHON cuctemsl ['AC
"IIpaBocyaue" HEMPEMEHHO JTOJKHO HE TOJIBKO 0a3upoBaThCs HA YK€ UMEIOLIUXCS U, HEIPEMEHHO,
XOpOIIO MPOPabOTAHHBIX CEPBUCAX KAPTOTEKU apOUTPAXKHBIX CYIOB, OJJHAKO M HUCCIICOBATH OMBIT
HHBIX TOCYJIAPCTB, YAAYHO UCIIOIB3YIOIIMX CEPBUCHI AIEKTPOHHOIO npaBocyaus [2, c. 137].

CnenoBaTesibHO, BUAUTCS, YTO 3JIEKTPOHHOE MPABOCYIUE UMEET HAMHOI'O OOJIbINE MEepCIieK-
TUB JUISl Pa3BUTHSA U PACIPOCTPAHEHUS B apOUTPaKHBIX Cylax, YeM, HalpuMep B cynax oOIein
opucaukiuu. Eciu cienats conocTaBUTEIbHBIN aHAIN3 YPOBHS Pa3BUTHSI 3JIEKTPOHHOTO MPABOCY-
JUsl C YPOBHEM PAa3BUTHS IIPEIOCTABICHUS UHBIX YCIYT B POCCUM B 3JIEKTPOHHOM BUJE, TO BBISIBUT-
Csl, UTO HAIIM TPaXkJaHe aKTUBHO UCIOJIB3YIOT TaKylO YCIYTy, K MPUMEPY, KakK Mojava ucka B ap-
OUTpaXHBI Cyd B DOJCKTPOHHOM BHUZE. YPOBEHb pPa3BUTHS DIEKTPOHHOTO MPAaBOCYIUS IO
CPaBHEHUIO C MPEAOCTABICHUEM UHBIX YCIYT B 3JIEKTPOHHOM BHUJIE.

HenpemeHHo, Henb3sl HE cKa3aTh O TOM, YTO €CTh y 3JIEKTPOHHOT'O MPABOCYJUsS OTPOMHBIE
MpeuMyInecTBa. Ero cTaHoBIEHUE MPUBHOCUT OYEBHIHBIC yI00CTBA ISl TPAKIAH U FOPUTUICCKIX
mun. Beegenne UKT B cyneOHbIi nporiece mpencraeT B BuAe 3PPEKTUBHOTO MEXaHU3Ma SKOHOMHHU
JICHET U BPEMEHHM YYaCTHHKOB MPOIECCa, UMEET aHTUKOPPYIIIUOHHBIE COCTABJISIONINE, a JOIOTHH-
TEJIHHO YBEIIMYMBAET PE3YJIBTaTUBHOCTH U 3(h(HEKTUBHOCTH CYJONPOU3BOJICTBA.

Takum o0Opa3om, MPEACTaBISACTCS, YTO JAHHBIC W3 OTMEYCHHBIX MYOJIMYHBIX AIEKTPOHHBIX
0a3 TaHHBIX MOTYT MCIOJI30BAaThCSA B KA4eCTBE JI0KA3aTEIbCTB MPU PACCMOTPEHHUH ONpPEACTECHHBIX
CyIneOHBIX CTIIOpPOB 0e3 MOTPEOHOCTH CIEIHATLHOTO 3aBEPCHUS YITOJHOMOYEHHBIM JTUIIOM O(HIIN-
aIIbHON KOMUU JOKYMEHTa Ha OyMa)XHOM HOCHUTEIe, TaK KaK CO CTOPOHBI MyOJIMYHOI BIAcTU CO-
3/1aHBI HY)KHBIE YCIIOBUSA VISl TAPAHTUPOBAHHOM 3aIIUTHI AJIEKTPOHHBIX JIOKYMEHTOB.

HecMoTps Ha Bce MOM0KUTENbHBIE CTOPOHBI 3JIEKTPOHHOTO MpaBocyaus B Poccun, B JaHHOM
pedopme Bce elie CymecTBYIOT POoOIeMbl, KOTOPhIE MOPOXKAAIOT HeTaTUBHBIC mocieacTBus. Ca-
MBIMH aKTyaJbHBIMH TPOOJIEeMaMHU 3JIEKTPOHHOTO TPABOCYIUSI CUUTAIOTCS CPOKH PACCMOTpPEHUS
JieN, JOKYMEHTOOOO0pOT B CyJIONPOU3BOICTBE, 03HAKOMIICHHE C MaTeprajaMu Jiejia B SJICKTPOHHOM
BUJIE, OOJIBIIIOE KOJTMUECTBO OOpaIleHHid, MeXBEJIOMCTBEHHOE B3anmMo/eiicTBue. [IpuunnamMu mpu-
BEJICHHBIX TTPOOJIEM SBIISIETCS TEXHUYECKAs CIIOKHOCTh PeaTM3aIii €JMHON CUCTEMBI JIEKTPOHHO-
ro npaBocyausi B P®. CyimecTByromue peleHus: CUIbHO OTJIMYAIOTCS APYr OT Apyra U BO3MOX-
HOCTh MX OOBEAMHEHHE cTaHeT Ooibinoi mpobnemoin. C npyroit CTOpPOHBI, pa3pabOTKa HOBOTO
penieHus, o0beANHSIONEro 006a cerMenTa OyaeT ToNroi U (UHAHCOBO 3aTPATHOM.

B nacrosimiee Bpemst nepen cynedHoi cucremoit Poccuiickoit denepannn nuMeroTcs pasHoo0-
pa3Hble MEePCIEeKTUBBI, U 10 KaKOMY IyTH OYJeT pa3BUBAThCS AJIEKTPOHHOE MpaBocynue B Poccuu
MpeACKa3aTh CIOKHO. MBI cuMTaeM, 4To 1eeco00pa3HO MCIOIL30BaTh 3apyOeKHBIN OMBIT BHE-
PEHUS AIEKTPOHHOTO MPABOCYIUSI B Pa3HBIX CTPAHAX B IENIAX HEJOMYIIECHUS HICHTUYHBIX OLTHOOK
Y TIPUBHECEHUSI MPOAYKTHBHBIX 3JIEMEHTOB.
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AHHOTanus. B naHHOM craThe MpoaHaIM3UPOBaHBI IPABOBask MPUPOJA 33JaTKa M €ro OTJIH-
YUTEIIbHBIC YEPThI OT MHBIX 00CCIICUUTEIBHBIX CIIOCOOOB, a TAKIKE PACCMOTPEHBI aAKTyaJIbHBIC MTPO-
OJeMBbl JTaHHOTO CIOCcO0a O0eCHeYeHUs] WCIOIHEHHS 00S3aTeNbCTB: BO3MOXKHOCTh YMEHBIICHUS
CYMMBI 3aJIaTKa CyJIOM U PETyJIHpOBaHUE 00s3aTeIbCTB BOZHUKIINX U3 MIPEIBAPUTEILHOTO TOTOBO-
pa.

Abstract. In this article, the legal nature of the deposit and its distinguishing features from
other security methods are analyzed, and the actual problems of this method of ensuring the fulfill-
ment of obligations are examined: the possibility of reducing the amount of the deposit by the court
and the regulation of obligations arising from the preliminary contract.

KiroueBble cjioBa: 33/1aTOK; aBaHC; MPOOJIEMbI peau3aliy 3a/1aTKa; TPAKIAHCKOE 3aKOHO-
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B Hacrosimuii mepuon o6inacTh MCHONB30BaHMS 3aJaTKa CYIIECTBEHHO PACIHIMpEHa: JaHHas
MpaBoOBasi KOHCTPYKIUS TPUMEHSETCS, KaKk W B OBITOBBIX, TaK M B NPEANPUHUMATEIHCKUX
OTHOLIEHHUSAX, TO €CTh HE TOJBKO OTHOLIEHHS BO3HUKAIOT C YYaCTHEM Ipa)</J1aH, HO U C y4acTHEM
opuaudecknx Jui. [losToMy, NpUMeHeHWe 3ahaTka Kak croco0a O0OeCTeYeHUs HCIOTHEHUS
00s13aTeNbCTB, KaK B TEOPUH, TAaK U HAa IPAKTUKE SBISETCS JUCKYCCHOHHBIM BOIIPOCOM.

3anatok cornacHo 1. 1 ct. 380 'K P® npusHaercs neHexHas cymma, BbllaBaeMasi OJJTHOU U3
JIOTOBAapUBAIOLINXCS CTOPOH B CUET MPUYMUTAIOIIMXCS C Hee MO JO0roBOpY IUIaTeXei Apyroi cro-
pOHE, B JOKa3aTeIbCTBO 3aKIFOUEHHS IOTOBOPA M B 0OecTieueHre ero ueroHeHus [ 1].

PaccmarpuBaeMslii crmocob oOecrieueHus] UCIONIHEHUST 0053aTesIbCTB 00J1a/1aeT OnmpeseneH-
HBIMH (QYHKIUSMH, OTIMYHBIME €0 OT JAPYTHX MPABOBBIX KOHCTPYKIINH:

1. nmoka3arenbCTBEHHAs — 3aKJIIOYEHHE JOrOBOpa

2. TuUTaTe)XHask — UCTIOTHEHUE JICHEKHOTO 0053aTeNIbCTBA

3. olecneunrtenbHas

HexoTtopbie ipaBoBeIbl HAAETSIIOT 3aIaTOK KOMIICHCAIITHOHHONH M BOCCTAHOBUTEILHOW (hYHK-
IIUeH, cMelnBasi, TaKUM 00pa3oM, IpaBOBOE 3HAUEHHUE Tepeiaun 3a/1aTka (crnocol odecrieueHus) u
€ro TI0 MOTEePH B CIy4ae BHHOBHOT'O HEHCIIOIHEHUS JOroBOpa (Mepa IpakJaHCKO-TTPaBOBOM OTBET-
CTBEHHOCTH). B IMBUIMCTUKHU BBICKA3bIBAIOTCS M MHBIE B3TIsAbl. Tak, Epmomikuna M.®. cuuraer,
9TO 33JaTOK KakK CPEICTBO OOECTeueHHs 00s3aTelbCTB HENb3s PAacCMAaTPHBATH OJHOBPEMEHHO
cpeactBoM Iiarexa. CTOpoHa, BUHOBHAs B HEUCIIOJIHEHUH JIOTOBOpA TEpSET CyMMY 3aJaTka, T.e.
3a7aTOK BBICTYIIACT YK€ Kak ITpadHas CAaHKIMA, a He 4acThb Iuatexa. Y, Hao0opot, mpu ucnoiHe-
HUH TOTOBOPHBIX 00513aHHOCTEH MpeCTaBIsieT co00M aBaHCOBBIN TUIaTexX |5, . 156].
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[TosTomy, obnanas miaatexHol (yHKIMEH, 3aAaTOK NpeACTaBisieT co00i YHUKANbHBIA CIio-
co0 obecrnieueHus: UCIIOTHEHUS 0053aTeIbCTB.

B n. 2 ct. 381 I'K P® ykazano, B ciydae €ciiv 3a HEHUCIIOJHEHUE JOTOBOPAa BUHOBHA CTOPOHA,
BBIJIaBILIASl 33/1aTOK, OH OCTAaeTcs y ApYyroi cropoHsl. Korna HeucrioiHeHHe AOroBOpa CBA3aHO CO
CTOpPOHOM, MOJY4YHBIIIast 33J]aTOK, OHA JOJKHA BEPHYTh CYMMY 3a/1aTKa B JIBOMHOM pa3mepe [1].

B UMBUIMCTHKM BBICKa3bIBAIOTCS MHEHMs, YTO YaCTHUYHOE MHCIIOJIHEHHE O0s3aTesIbCTBa
SIBIIIETCSL JIOCTATOYHBIM JUJISI TOTO, YTOOBI HEIOOPOCOBECTHBIN MOJDKHUK MOT H30€KaTh YTPATHI
3aJlaTKa WJIM BO3Bpara 3ajaTka B JABOMHOM pa3mepe. [loaTromy HenoOpocoBeCTHBINH AOKHUK JTHOO
Jpyras CTOPOHA MOTYT TOJIBKO YACTUYHO HUCIIOIHUTH 0053aTEbCTBO, YTO HE OY/IET OCHOBAaHUEM IS
MOSIBJICHUST HEOJIArONPHUATHBIX MOCIEACTBUH, YKa3aHHBIX B cT. 381 ['K PO.

Ha wmoii B3, HeoOxoaumo BHecTH B 'K PD u3MeHEeHHsS 0 TOM, YTO 3aJIaTOK YTPauyuBacTCs
WM BO3BpalllaeTCsi B JIBOMHOM pa3Mepe HE TOJbKO NMPH HCIOJHEHHH 00sS3aTeNbCTBa JIIOOOH U3
CTOPOH, HO U MPEUMYIIECTBEHHOM HApYIIEHMH OCHOBHOTO JIOTOBOpPA. 3a4acTylO MOSBISIOTCS
TPYIHOCTH C MPABOBOM KBalnH(UKAIMEH CyMMBbI, MEPEYUCICEHHON KOHTPAreHTty uig oOecrevyeHus
HCIIOJIHCHMS TIPUHATBIX Ha ce0s 00s3aTebcTB. B CynmeOHOM IpakTHKE BCTPEUAIOTCS CAydau
npu3HaHus 3a7arka aBancoM [3]. [Toatomy mpu obecrieueHMN UCTIONMHEHUS 0053aTeIbCTBa 3a/1aTKOM
YYaCTHUKH TIPABOOTHOIICHUS JODKHBI OTHOCUTBHCS K JIOKYMEHTAJbHOMY O(OPMIICHUIO KpaifHe
BHUMATeNbHO, YTOOBI HE J1aTh BO3MOXKHOCTH TMPU3HATH COOTBETCTBYIOIIHE JEHEKHBIE CPEICTBA
aBaHCOM.

Kpome toro, 'K P® ogHOo3HauHO ompenensieT ycIoBus yAep)KaHUS M BO3BparTa 3aJarka Mpu
3aKJIFOUYCHUHU COTJIANICHHSI CTOPOHAMH 00s3aTeNbeTBA. Hampumep, eciii oOpaTUThCs K MPABOBBIM
HOpMaM, PEeryJIHpyIOIIMM Takoi croco0 oOecrieueHrs MCIOMHEHUsT 0053aTeNbCTB, KaK HEYCTONKA,
TO CTAHOBHTLCS OYEBHUIHBIM, YTO €€ BEJIMYMHA MOXKET OBITh M3McHEHa coryiacHo cT. 333 'K P®D, B
COOTBETCTBUH C KOTOPOH B CIIy4ae €ClId MOJyIeKalias yrjiaTe HeyCcTOKa OYeBUIHO HECopa3MepHa
MOCJIEACTBUSM HapylIeHUsi 0053aTeNbCTBA, CyAcOHbIE OpraHbl BIPAaBE YMEHbIIUTh HEYCTOUKY [1].
H3meneHue xe pa3mepa 3aJaTka 3aKOHOAATEIbHO HE MpeaycMoTpeHo. Takum oOpa3om, HE3aBUCH-
MO OT XapakTepa HACTYIUBIIUX MOCIEACTBUN M UHBIX 00CTOSTEILCTB, ICHEKHAsI CyMMa, TIepBOHA-
YalbHO yTBEP:KJIECHHAs CTOPOHAMH, HE TOJBEPraeTcsi KOPpeKTUpoBKe cyneOHbiMU opraHamu. [lo-
9TOMY, B IOPHUIAMYECKON HAyKH BBICKA3BIBAIOTCS MHEHHS O HEOOXOIMMOCTH 3aKOHOIATEIHHOTO
3aKpeIuIeHus MpaBa cyjia Ha yMEHbIIEeHUe pa3Mepa 3aaaTka. B yactHoctn, @aneeBa O.A. yka3biBa-
€T: 33JaTOK Kak mTpadHON MEXaHH3M MOKHO OTHECTH K OTBETCTBYIOIIMM CITIOCOOaM oOecrieueHus
Hapsy C HEYCTOMKOHN M MPOLEHTAMHU 33 HEMPAaBOMEPHOE IMOJIb30BAHUE UYKUMU JIEHE)KHBIMU CpeI-
ctBamMu. [loToMy ompaBIaHHOW TPEACTABISIETCS BO3MOXXHBIM TPUMEHEHHsI CYJOM IIpaBa Ha
YMEHBUIEHUE CYMMBbI, NPUYUTAIOMICICS MOTEPIEBIIEH CTOPOHE B MPOIECCE OCYIIECTBICHUS
mTpagHOTO MEXaHW3Ma 3ajJlaTkKa, €CIu pa3Mep JTaHHOW CyMMBI SIBHO HECOpa3MEpeH MOCEACTBUSM
HapylieHus o0s3atensbCTB [7, c. 221]. Ha Mol B3, 3Ta Touka 3peHHsi IPOTUBOPEUHT CYITHOCTH
3a/aTKa, TJaBHasE (QYHKIHUS KOTOPOTO PETYIMPOBATh MOCIEICTBHUS HEUCIOJHEHHUS] TPUHSITOTO Ha
cebs cropoHamu o0si3aTenbeTBa. [Ipu mpegocTaBaeHNN cyAeOHBIM OpraHaM OJTHOMOYHS B KOPPEK-
TUPOBKH CYMMBI 3aJIaTKa, OCOOEHHOCTH JaHHOTO crocoba obecreueHus: (PaKTHIECKH HUBEITHPYIOT-
csl, M TI0 CBOEH TIPaBOBOI MPUPOJIE OH TPaHCHOPMUPYETCSI B UHCTUTYT HEYCTOMKH.

Tax >xe xoTenoch 0OpaTUTh BHUMAaHHME Ha €Ile€ OJUH aKTyaJlbHbIM Bompoc o0 obecrnieueHUn
3a/1aTKOM MPEBAPUTEIBLHOTO 10TrOBOPA.

®enepanpHbIM 3ak0HOM OT 08.03.2015 . Ne 42-D3 «O BHeCEHMM N3MEHEHHUH B YaCTh IIEPBYIO
I'paxxganckoro kogekca POy m. 4 ct. 380 'K PD rnacut, 4ro mo olrieMy mpaBuily O COTJIAICH U0
CTOPOH 3aJaTOK MOXET OO0eCIevrBaTh HMCIOJHEHUE O00s3aTeNbCTBA MO 3aKJIIOUEHHUIO OCHOBHOTO
JIOTOBOpA Ha YCJIOBUSX, MPEAYCMOTPEHHBIX MpeIBapUTEIbHBIM 10T0BOpoM [2]. Tak, ['onkano b.M.
TOBOPHUT O TOM, YTO 3aJaTOK yXK€ JaBHO MPUMEHSETCS C IEJIbI0 00eCTIeueHUs MPEeABAPUTEIbHBIX
00s13aTeNIbCTB T.K. B CPaBHEHUH CO BCEMHU JPYTHUMHU CIIOCOOAMHU OOECHeueHUs HCIOTHEHUS
00513aTeNIbCTB HOCUT OMNEPAaTHUBHBIM XapakTep, U paccMaTpUBaeT €ro, MOMHUMO YAaCTUYHOW WIIU
MOJTHOM KOMTIEHCAITMM BO3MOKHBIX YOBITKOB MM MITpa(HOTO 3HaYCHHUS (B CIydae eciu YOBITKH He
BO3HHMKHYT), KaK JOKa3aTeIbCTBO CEPbE3HOCTH HaMEPEHHSI KOHTPAreHToB [4, c. 467].
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BripoueMm, HEKOTOpBIE CHEIUAIMCTHI BHIPAKAIOT HECOTJIACHE C BO3ZMOXKHOCTHIO 00ECTICUeHUS
3aJIaTKOM TaKHX JIOTOBOPOB, oOpalllas BHUMaHUE Ha TO, YTO JAaHHBIA criocod obecrieueHus: 00s3a-
TEIBCTB SIBIISET COOOW YACTh MPUYMTAIOMUXCS Tutarexeil. OgHako 00sS3aHHOCTH, MPOU3BOIUTH,
Kakue Obl TO HU OBLIO IUIaTeX M, BOSHUKHET TOJIBKO MOCJE 3aKJII0YEHUsI OCHOBHOTO JOroBopa [6, c.
219].

Taxum 00pa3om, mpuHUMAasi BO BHUMaHUE BBIIIEHU3JI0KEHHOE, MOXKHO CJIeIaTh BBIBO, UTO 3a-
JATOK CYUTACTCS 00SI3aTEIILHON COCTABIISIFOIICH COBPEMEHHBIX TPaXTaHCKUX TIPABOOTHOIICHHH.

3T0, IpeXk e BCEro, CBA3aHO C MOTPEOHOCTIMU 110 MUHUMU3ALUN PUCKOB MPU BCTYILICHUU B
JIOTOBOPHBIE OTHOLIEHHUS C pa3HbIMU KOHTPAareHTaMHu.

['maBHBIM OTIIMYMEM JaHHOTO criocoba obecredeHus 00sA3aTeIbCTB 10 COBPEMEHHOMY POC-
CUICKOMY IIPaBy CUUTAETCS €r0 JBYCTOPOHHUI XapakKTep.

Tax e cnenyer OTMETHTb, UTO CYIIECTBYET Psiji BOIIPOCOB, KOTOphIe TpedyeT Goliee moapoo-
HOT'O 3aKOHOJAATEIBHOTO yperyIupOBaHMs IPAaBOBON MPHUPOJIBI 334aTKa, KaK crocoba odbecredyeHus
UCIIOJTHEHUS 00s3aTeNbCTB. 3a/1aTOK, C TOUKH 3pEHHs 0053aTeNbCTBA, (PAKTUYECKU paclpeenseTcs
MEXKy MPEIBAPUTEIBHBIM U OCHOBHBIM JOTOBOpaM. [ JTaBHBIM PETyJIATOPOM COBEPIICHCTBOBAHUS
3aKOHOJIATEJIbHBIX HOPM, PETYJIHUPYIOUIUX B3aUMOCBS3b IPEIBAPUTEIBLHOIO JI0IOBOpa M corjiamie-
HUS O 3aJlaTKe, BBICTYIAaET cyaeOHas mpakTuka. Eciu cyneOHbIe OpraHbl MPaBWIBHO U TPAMOTHO
OyAyT TOJKOBaTh U MPUMEHSTHh MPOTUBOPEUAIINE APYT APYTY HOPMBI, TO 3TO MOBIUSAET HA Pa3BU-
THE TPaXXIaHCKOI'0 TOBAPOOOOPOTa B LIEJIOM.
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O HEKOTOPBIX TPOBJIEMAX NMPECTYILJIEHUA CBSI3AHHBIX
C BE3OITACHOCTBIO JOPOXHOT'O ABU/KEHUSA U DKCIINIYATAIIUU
TPAHCITIOPTHBIX CPEJACTB

Manaesa Anicuza Ypanoeua

mazucmpanm, FOxcno-Ypanvckoeo 2ocyoapcmeennozo ynugepcumema,
P®, 2. Yenabunck

[TpobnemHbIe BOIPOCHI, CBSI3aHHBIE C TPAHCIIOPTHBIMHU MPECTYIJICHUSAMH, TOJDKHBI PELIaThCs
KaK Ha YpPOBHE CHUCTEMBbI NPaBUJI OTBETCTBEHHOCTH 3a JAaHHYIO KaTETOPHUIO MPECTYIICHUI, TaK U Ha
YPOBHE €€ KOHKPETHBIX 3JIEMEHTOB.

OpHolt M3 caMbIX NMPOTHBOPEUYMBBHIX B JIOKTPUHE YTOJOBHOIO MpaBa sBiseTcs mpoliema
CyObeKTa MpeCTyIUIeHUs1 1Mo cT. 263 YrojoBHOro kojekca. HecMoTpst Ha M3MEHEHHYIO BEPCHIO
CTaHJIapTa, MHOTHE MCCIIEAOBATENN IMO-TPEKHEMY CUUTAIOT MPEIMET ATOr0 MPECTYIJICHHUS YHU-
KaJbHBIM M IPEIararoT, YTOObI OH ObLT HANpaBJIeH TOJBKO HAa pAaOOTHHKOB TPAHCIOPTA: KallUTa-
HOB, MUJIOTOB, MEXAaHUKOB, MAIIMHUCTOB IOE30B, MWJIOTOB MU IITYPMaHOB BO3IYIIHBIX CY/AOB,
OOpPTIPOBOTHUKOB, TUCIIETYEPOB, TPEKOBBIX JETEKTOPOB, MEpEKItoYaTeNnell u muH . B aTom ciryuae
npoGieMy KBalu(UKaIMK AeUCTBUN 3TUX BEAYIIMX TPAHCIOPTHBIX CPEICTB MpEeIaracTcs pelnuTh
cienyomuM obpa3zom. B ciydae, ecnii HaeMHBIA BOAUTEIh KOHTPOIUPYET BO3AYIIHOE CYTHO WU
AXTY, 3TO MOTEHIHMAIBbHO "COOTBETCTBYET cTrarhe 263 YromoHoro kozaekca". Ho eciu Bnanenen
WIHM JIMLO, YIpaBIsfIollee TPAHCIOPTOM uepe3 aJBoKaTa, HAXOAUTCS y PYisl, YroJOoBHas OTBET-
CTBEHHOCTH JIOJDKHA OBITh TIPEIMETOM CT. 268 (HapylieHHe TpaBuil, 00SCIICUUBAOIINX OC30IMacHOe
oOpallleHue ¢ TPAHCIIOPTOM) WJIM B COOTBETCTBUU €O CT. 109 (mpuunHOI CMEPTH 1O HEOCTOPOIKHO-
ctu) YK PO [4, c. 26].

Mexny TeMm, pacnopsbkeHHE cTaTbeil 263 YTOJOBHOTO KOJEKCa, B KOTOPOM T'OBOPUTCS, UTO
«IHII0, KOTOPOE TI0 3aKOHY OO0S3aHO BBHIMOJHATH PadOTy MM JOKHOCTH, HEOOXOIUMYIO JUIS CO-
OJIOZICHNST COOTBETCTBYIOIIMX MPaBUI», HE MMEET HUKAKUX OCHOBAaHWH Ui 3Toro. B Hacrosiiee
BpeMs CTaHAApPT MpPEIyCMaTpPUBAET, YTO MPEIMETOM IPECTYIUICHHUS MOTYT OBITh Kak JIUIA, 3aHH-
Marollye onpeieleHHbIe JODKHOCTH Ha TpaHCIopTe (TPaHCHOPTHUKH), TaK U JIFOOOH APYroi rpax-
TaHWH, KOTOPBIA (PaKTUYEeCKH BBHIMOIHAET PadOTy MO YNPABICHUIO WJIHM SKCIUTyaTallid COOTBET-
CTBYIOIIMX THUIIOB TPAaHCHOPTHBIX cpeactB [1, c.11]. Pa3znenurenbHas accouuamnus «uiam»,
UCTIOJIb3yeMas 3aKOHOJaTeJIeM TPU OTMCAaHHUH TPeIMEeTa, YKa3bIBaeT Ha TO, YTO OH (3aKOHOZATEINb)
pacupui chepy 3TOro Bompoca He TOJBKO Ul paOOTHUKOB TPAHCIOPTa, HO M JUI JPYTUX JIMIL,
KOTOpBIE 110 TEM HMJIM WHBIM NPUYMHAM BBIXOST Ha roiie. B3anmopaelcTBie ¢ TPaHCIIOPTOM O3Ha-
YaeT MoJydyeHHue U (pakTuyeckoe BBIMOIHEHUE pabOThI 10 YIPABICHUIO UM. DTOT OTPHIBOK 3aKOHO-
JaTensi BIIOJIHE OIpaB/aH, IOCKOJIBKY B TPOTHBHOM CJy4ae JOBOJIGHO OOJNBIION Kpyr Jronuei
ocTaJicsi Obl 32 paMKaM{ yrOJIOBHOM OTBETCTBEHHOCTH 3a COBEPILEHUE TPAHCHOPTHBIX HMpPECcTyILUIe-
Hul. Takoil moaxoj XOpouo MOAXOAWT IS TEHICHIMH Pa3BUTHS HAMOHAIBHOTO YrOJIOBHOTO
3aKOHOJIATEIbCTBA, COTJIACHO KOTOPBIM aKIIEHT BCE Yallle JIeaeTcsl He Ha a/IBOKaTe, a Ha peaJbHOM
COCTOSIHUM YeJIOBEKa, YIPABIIIONIETO TPAHCIIOPTHBIM CPEACTBOM (TIPOCTO ITOMHHUTE SBOIOIUIO
TeMbl aBTOMOOMJIBHBIX TpecTyruienuil) [1, c.14]. JIpyroe nemno, uto cpeacTBa 3aKOHOIATETbHOU
TEXHUKH, BEIOpaHHBIC JJIS1 pean3alii 3TOH HIeH, 10 KOHIIa He pa3paboTaHbl. Bo m3bexanue omm-
00K, KOTOpbIE MOTYT BOSHUKHYTh B CyA€OHON MpaKTHKE MPU TOJIKOBAHUH MpEAMETa paccMaTpuBa-
€MOTO TPECTYIUICHUs, OBLIIO OBI 1IeTIecO000pa3Ho M3MEHUTHh PopMyIHpOBKY CcT. 263 YK PO, cdop-
MYJIHPOBAB IOJIOKEHHE 3aKOHA OTHOCUTENIBHO CYOBbEKTa TaHHOTO MPECTYIUIEHUS, 110 aHAJIOTUU CO
cT. 264 YToJI0BHOTO KOJEKCA.

[TpuunHeHue yOBITKOB KakoW-11M00 OpraHM3aluy He BieYeT 32 OO0 OTBETCTBEHHOCTH CO-
TJIACHO aHAM3UpPYyeMo# cTatbe. Ho 9T0 BOBce He 03HAUYAET, YTO aBTOPHI B JJAHHOM CJIydae, Kak 3TO
IIpeyiaraeTcs B JINTEPATYpe, JOJKHBI HECTH OTBETCTBEHHOCTh B COOTBETCTBHUHU CO CT. 268 YT0510B-
Horo kozaekca. Cdepa mpuMeHEHHs BBIIICYIIOMSHYTOTO CTaHAapTa HEMHOIO OTJIMYAETCS; JIIOJH,
KOTOpBbIE COBEpIIatOT UCKyccTBO[3, c.115]. 264 YK PO siBnsiercs npecTyrieHUEM, OHU HE BXOJIST B
Kpyr cyObekToB 3Toro akra. CrienoBaTelbHO, UX HAHECEHHE TOocje aBTOMOOWJIBLHOW aBapHH HC-
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KIIIOYUTEIBHO MaTepHAbHOTO yiiepOa (He3aBUCUMO OT €ro pa3Mepa) COCTABISET COCTaB aMHHHU-
CTPaTUBHOI'O IIPABOHAPYILIEHUs WM I'PaXJaHCKOIro IpaBoHapyleHHs. B camom kpaiiHem ciyuae
MO’KET BO3HMKHYTbH BOIIPOC O KPUMHHAIM3ALUN YHUUYTOXKEHUS WM MOBPEXKIECHUS MUMYIIECTBA I10
HEOCTOPOXHOCTH (cTaThs 168 YToJIOBHOrO KoOJEKca), IMOCKOJIbKY YKa3aHHas HOpMa (PaKTUYECKU
YCTAaHABJIMBAET YIOJIOBHYK OTBETCTBEHHOCTb 3a YHHUUTOKEHUE UJIM MOBPEXKACHHUE UY>KOI'O UMYILE-
CTBa B 0OJBIIMX MaciiTabax. , COBEpIIEHHOE Oe3pacCyHbIM PYKOBOJCTBOM MCTOYHHMKA HAaMOOJIb-
el onacHoCTH. B cyneOHOI nmpakTuke 3T KBaNU(UKALWKU y)Ke HalaeHbl. Henp3s urHopupoBath
MO3MIIMI0 MHOTUX YYEHBIX, KOTOPbIE B IIPOLIECCE YIYUIIEHHs MOJI0XKEHUS PACCMaTPUBAEMOI'0 CTaH-
JapTa IpeaiaraloT CMECTHTDh aKIeHT ¢ HapYIICHUs MPUHLIUIIOB O€30MIaCHOCTH Ha CO3JaHHEe «4pe3-
BbIUAITHON» WJIM «OMACHOW» CUTYyalluu B pe3yibTaTe UX HapyuieHus. Ha moit B3risg, 310 He J1yd-
UK CIOcO0 MOBBICUTH PPEKTUBHOCTh MOJOOHBIX HcTOpuUii[2, ¢.160]. Upe3BbryaiiHas cuUTyarus
(onacHasi cuTyalus), O4E€BUIHO, SIBJISIETCS BaXKHBIM IPU3HAKOM OOBEKTUBHOM CTOPOHBI TPAHCIIOPT-
HBIX [IPABOHAPYIICHH, HO HELEIecO00pa3HO BBOAUTH €€ JJIsl YCTaHOBIICHUS HOPMBI U, TAKUM 00-
pa3oM, CTaBUTh €€ B KAUECTBE YUPEIUTEIbHOI0 3HaKa. Bo-nepBbIX, BRIICYNOMSHYTBIH CUMIITOM HE
SBJIIETCS. YHUBEPCAJIBbHBIM: MOXHO IPEJICTaBUTh ce0e CHUTyallMd, B KOTOPBIX OJHOBPEMEHHOE
HapylleHHe MpaBuil 0€30MaCHOCTH, MHMHYs 3Tall CO3/IaHUSl YpE3BbIUAiHON CUTyalMu, BIeyeT 3a
co00if HaJyasio MpecTyIuIeHus. Bo-BTOPBIX, M 3TO TJIABHOE, PAHHSIS CTAIHS PAa3BUTHS OOBEKTUBHON
CTOPOHBI TPAHCHOPTHBIX MPECTYIUIEHUH - 3TO Hapyll€HHE COOTBETCTBYIOIIMX IpaBUil 0€30MacHO-
ctu. VIMeHHO c JesHueM (B AAHHOM Cllydae HapyLIeHHEM IpaBWI) MPECTYIHbIE MOCIEACTBUS
JIOJKHBI CBSI3bIBATh MPUUMHHOCTB. [IpucBO€HNE PO OTHPAaBHOM TOUKM HA OOBEKTUBHOM CTOPOHE
TPAHCHOPTHBIX TPECTYIUICHUH Ype3BBIYAMHON CHTyallMd HE MOXKET HCKII0YaTh HEOOXOAMMOCTH
M3yUYeHHs] B KaXKJOM YrOJIOBHOM Jiejie IPUYMHHO-CIIEICTBEHHON CBSA3M MEXAy AesHUueM B (opme
HapyIIEHHs TIPaBWII U pe3yibTata. Jlo6aBiieHre JONOIHUTENBHON CCHUIKH Ha 3Ty LENouKy (B ¢op-
M€ Ype3BBIYAWHON WIJIM ONACHOM CHUTYallMM) MOXET TOJBKO YCIOXKHHUTh U 0€3 TOro CIOXHBII Mpo-
L[ECC 3HAHUS MPUYMHHO-CIEACTBEHHBIX CBSI3€H MEXKIY Pa3IMYHbIMU MOMEHTAMHU IPECTYIHOIO I0-
BEJICHUS BUHOBHOrO. Il03TOMy MBI cuMTaeM HEHYXXHBIM BKJIHOYATh YPE3BBIYAWHYIO CHUTYalHIO
(omacHy0 CHUTYyallMIO) B IpaBUjia O TPAHCHOPTHBIX MPECTYIICHUSX.
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NYBJIMYHBIN THTEPEC B TPAXKJIAHCKOM ITPOIIECCE

Monesa Examepuna Bnaoumupoena

macucmpanm, Ilpusonsxcckuii punuan Poccutickoeo 20cyoapcmeenHHo20 yHugepcumema npagocyous.
P®, 2. Husxcnuu Hoseopoo

Ecnu ke moroBopuTh Npo U3ydeHUE IMyOIMYHOTO MHTEpeca B IpaskaaHCKoM mpouecce Poc-
CHHM, TO L1eJIeCO00pa3HO HAyaTh C UCCIEI0BaHMs HayYHbIX BO33PEHUI U MPABOBOM KAaTErOPUM «HH-
Tepec» ITOT MOMEHT HHTEpEca SIBIISETCS BECbMa CYIIECTBEHHBIM /IJIsl CyOBEKTA MpaBa.

HenocpencTseHHo npaBo, BO3AECHCTBYET Ha )KU3HEHHbIE OTHOLIEHHUS MIPEXkKAE BCEro 4epe3 UH-
Tepechl. IHTEpecs! B CBOIO O4Yepe/lb, CIIOCOOHBI BBIIOJIHITH TAKOTO POJa MOCPEICTBYIOIIYIO POJIb,
[IOTOMY UYTO (PaKTUYECKU CBS3aHHBI C CYObEKTUBHBIM IIPABOM.

Ecnu e 3amatbest BorpocoM 00 3¢ dekTuBHOCTH CyneOHOM 3aIUThl, TO OHAa CIIOCOOCTBYET
YMEHBIIEHUIO WIN UCKIIIOYEHUIO CyJIeOHOM OIMOKH.

Ho napyienue 3akoHa caMo 1o cede IperpaxJ1aeT 3aluTy IyOIM4YHOro HHTEepeca.

Ho KOHKpeTHBIM OCHOBaHUEM JUJIsl IPOBEPKU CY/IEOHBIX aKTOB HapyLIEHHE ObITh HE MOKET.

C y4eToM H3J10KEHHOIO0 MOYKHO PACCMOTPETh Ha MPUMEPE, YTO B POCCUHCKOM IpakJaHCKOM
nporecce ,HalpOTUB ITYOJUYHBIH HHTEpEC SBIAETCS OCHOBAaHUEM Ul MIEPECMOTPa BCTYNUBLIMX B
3aKOHHYIO CHITy CYAE€OHBIX IIOCTaHOBJICHUI.

B sTom ciydae, noHuMaeTcs 1noj myOiauMyHbIM HHTEpecoM. Eciu ke roBopuTh Mpo 3aKOHOa-
TEIbCTBO U MPAaKTUKY KOHCTUTYLIMOHHOIO cy/a TO, TO /10 KOHIA ATOro He nposicHuiu. Hapymienue
yOJINYHOTO MHTEpeca SBJISIETCS OCHOBAHUEM AJIS IepecMoTpa CyAeOHOro akTa, 3aTparuBaroOLIUX
OIlpe/ieJIeHHbIE MpaBa KOHKPETHBIX YYaCTHUKOB Jena. Kaxercs 3aTpyAHUTEIbHBIM yCTaHOBJIEHUE
(bakTa HapylIeHUs TyOJIMYHBIX HHTEPECOB, KOHKPETHBIM CYJIeOHBIM aKTOM U TEM HE MEHee 3aTpy/l-
HUTEIBHO TIOATBEPANUTH TaHHBIN (PaKT KaKUM JIHOO0 JJ0KA3aTeIbCTBOM.

Ecnn e mpuBe3TH U3 JIMTEPATYPhl TO MOXKHO PACCMOTPETH IO ATOMY BOIIPOCY CIELYIOIIYIO
TOUKy 3peHust «ObecreueHre eAMHCTBA IPUMEHEHNS U TOJIKOBAHUS HOPM IpaBa MpU pa3peLIeHUH
AHAJIOTUYHBIX JIeJ SBJSETCSA acIEeKTOM COOJIOJIeHHs MyOJIMYHOIO MHTEpEeca, 3aKJIIOYarollerocs B
€IMHOO0pa3HOM MPUMEHEHUU MPUHIIUIIOB MPaBOCYAUS, NMPABUI CYJONPOU3BOACTBA U MaTepHallb-
Horo mpaBa. CaMm TepMHH "€IUHCTBO CyJeOHON MpakTUKHU' HE MOXET ObITb BOCIPHHAT OJ-
HO3HA4HO.

Ho ecnu 3agymaTbes HaJ BOIPOCOM «TpeOyeTcs JIM Takoe eIMHCTBO C MO3UIMell He3aBUCH-
Moii cyeOHoi npakTuku?» HaBepHoe HeT.

HenocpeacTBeHHO, €IMHCTBO MPAKTUKHA MOKET MPECIIEI0BAaTh COBCEM Pa3HbIE LIENU ,0T yBe-
JUYEHUs MPOOENIOB, 10 YMEHbBIIECHUS KOJIMYECTBA OTMEHEHHBIX AKTOB U Pa3pelIeHMs] CIIOPOB IO
orpeJieIeHHON cxeMe. JlyMaeTcsi MMEHHO 1O3TOMY, caMo O cebe eJMHCTBO MPAKTUKU HE SIBIISETCS
LEHHBIM IS TyOJIMYHBIX HHTEPECOB.

Ecnu sxe roBOopUTh PO OOIIECTBO, TO MO/ MyOIMYHBIM HHTEPECOM B I'PAXKIAHCKOM IIpOIecce
MOHUMAETCS MHTEPEC MPaBOCYAUS MO-APYroMy caM PelIuM 3aKOHHOCTH U YKPEIUIEHHs paBOIo-
psnka. Crnenyer OTMETUTb, YTO MyOJIMYHBIN WHTEpEC CleAyeT pacKpblBaTbh HE TOJBKO B PEXKHUME
3aKOHHOCTH, HO U B BEPXOBEHCTBE IPaBa O UeM TaK K€ YIIOMHUHAJIOCh PaHee.

ConeprxaTenbHas 4acTh IMYOJUYHOTO MHTEpECa onpeiensercs cyaeoHoi Biactbio. Ho Hy»)HO
YUYECTb, YTO TOJIBKO CY/l MOKET OKOHYATEJIbHO COOTHECTH UHTEPEC C IIPABOM.

besycnoBHO ,00ecnieueHre 1 peannsalus rnpapa, 0ObIYHO PACCMaTPUBAIOTCS KaK MPOSIBICHHE
myOJIMYHOTO MHTEpeca UMEHHO B TpaXkJIaHCKOM mpoiiecce Poccun.

Ecnu ke paccMOTpeTh MIMEHHO 3allUTy MyOJIMYHOTO MHTEpeca B IPaXkJIaHCKOM Ipoliecce, TO
HeoOxonuMo obOpatutes k npenioxkeHHol FO.A TUXoMHpOBBIM pacCyXKI€HUEM Ha TEMY «I1yOJIny-
HO NPaBOBBIE CIIOPBI»

[Ton mpenoXKeHHBIMU CHOpaMM YYEHBIM MOHUMAJ, MPOLENYPY PAaCCMOTPEHMs YHOJIHOMO-
YEHHBIMU OpTaHaMU MPHUTA3aHUN MyONIUYHOTO Xapaktepa. OXpaHseMble 3aKOHOM WHTEPECHI U pa-
Ba IPAXKAaH M IOPUANYECKUX JIUII, Yalle BCEr0 pacCMaTPUBAIOTCS B CylaX MMEHHO IyT€M BO3HMK-
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HOBEHHS criopa. [loMuMo criopsimux CTOpoH, B Cy1e0HOM pa30upaTeabCTBE MOTYT IPUHUMATH y4a-
CTHE U HEMOCPEICTBEHHO APYTHE JIMLA, KOTOPbIE 3aMHTEPECOBAHbI B UCXO/IE JAeIa.

VY4acCTHUKOB T'pa)KJaHCKOTO MPOLecca 3aMHTEPECOBAHHBIX B Pa3pellIEHUd KOHKPETHOTO JIeNa,
MIPUHSATO JIE€JIUTh HA HECKOJIBKO IPYIII.

[lepBas rpymma, 3T0 Tpymmna KOTopas UMEET CaMOCTOSITeNIbHBIA UHTEPEC K MCXOAY paccMmar-
puBaemoro aena. Ha npumepe rpaxxaaHCKHil IPpOLECCYalbHbIM 3aKOH Ha3bIBAET MX JIMLIAMM, y4acT-
BYIOIIMMH B jieie. IMEHHO K MIX YHCITy OTHOCSITCS, UCTEI] [0 APYrOMY JIMIO BO30YIUBIIEE TIPOIECC
B LEJISIX 3aLUTHI [IpaB, OTBETYHMK JIMIIO0 HA KOTOPOE UCTEL] YKa3bIBACT KaK Ha HApYyLIUTENS €ro Ipa-
Ba.

Bo BTOpOIi rpymine OTHOCATCS T€, KTO HE UMEET CaMOCTOSATEIbHON IOPUINYECKON 3auHTEepe-
COBaHHOCTH B MCXOJIE JIEJIa, OKA3bIBACT COJICUCTBHE B OCYIICCTBICHUU MPABOCYJIHs MPU PacCMOT-
PEHUHU IPAKIAHCKHUX JEI.

WX 00BIYHO HA3BIBAIOT «Y9aCTHUKAMH ITPOIIECCa» CIIOCOOCTBYIOIIUMU TIPABOCYIHUIO.

Ecnu >xe roBOpUTh MPO CYyOBEKTHI I'Pa)JAaHCKOT'O OTHOILIEHUS MOKHO BBIICIHUTH CYJA, OpraH
KOTOPBIA OCYIIECTBIISIET MPABOCYIME, a TaK XK€ CyOBEKTOB KOTOPHIE YYaCTBYIOT B PACCMOTPEHHUHU
IPaXKJAHCKOTO JIeTa.

Ecnm xe monsITaThCsi pacCMOTPETh UMEHHO MPABOBBIE OTHOIICHUE BCEX JIUIl, TO OHO Pa3Ho-
obpasHo. Mcrer 00bIYHO BO30YKAAET Jena Ui TOT0, YTO Obl JOOUTHCS 3aIMTHI CBOUX HapyIIEH-
HBIX [PaB U 3aKOHHBIX UHTEPECOB.

Tperbu JIMLIa BCTYNAKOT B JIEJI0 HA TOT CIIy4al, €CJIM MOCJIE€ pACCMOTPEHUS Aelia eMYy NPUIETCA
OTBEYATH IO MPEAOCTABIAEMOMY UCKY, KOTOPBII MOKET MPEAbSIBUTH K HEMY OTBETUHK.

DKCHepT NpUBJIEKAETCsA B MPOLIECC TOJIBKO B TOM CiIy4yae, KOrja CyJl BBIHEC OIPEIECICHHUE O
Ha3HAYCHHUH SKCIEPTU3BI U MOJTYUYUII MPOBEACHNE UMEHHO eMy. CTOPOHBI IPaKJaHCKOTO Ipoiiecca
MOJIB3YIOTCSA Pa3HBIMHU MPOLIECCYabHBIMU TpaBaMU. VIMEHHO € BO3JIO)KEHHBIMH OOS3aHHOCTSIMU
CTOPOHBI TOOPOCOBECTHO TMOJIB3YIOTCSI CBOUMHU IPaBaMH.

Ecnm xe 3agymarbesi HaJ BOIPOCOM BO3MOXHO JIM B TPaKJIaHCKOM MpOLEcce NpUAaTh Mpo-
Leype y4acTus MPOKypopa B Cy/€ HaA30PHON MHCTAHIIMM HOBOE 3BYy4aHHE, KOTOPOE MOTYT OTBE-
4yaTh TpeOOBaHUSIM OOIIeCTBA?

Uto OBl MOTYYUTH OTBET HEOOXOAMMO MPOAHATU3UPOBATH MPOIECCYATIbHBIC MPaBa U YIaCTHS
B HEM Ipokypopa. Ha maHHbBIN BONpOC CyllecTBYeT MHOTroOuYMcieHHas npaktuka. K mpumepy, cyn
HAJ30pHOM MHCTAHIIMU paccMaTpHUBAET Jejia, B KOTOPHIX 00s3aTENBHO y4acTHE MPOKypopa He
MPEyCMOTPEHO HO UCXOJUT U3 HEOOXOAUMOCTH 3aIIUThl UMEHHO MMYOJINYHBIX HHTEPECOB.

Ecnm xe 3agymarbest HaJl BOIIPOCOM B COOTHOINIEHWH YaCTHOTO M ITYOJIMYHOTO TpaBa B Poc-
CHIICKOM 00IIecTBE TO ATO T BOMpoc ObLT akTyaneH, Ha nmpumepe C.C AnekceeBa MHTepecoBaCs
O0COOEHHOCTSIMU Pa3BUTHS IOPUIUYECKOM cucTteMbl Poccun ocoboe BHMMaHNE HAa COXpaHEHUE B HEH
KaHOHOB BH3aHTHICKOTO TMpaBa, HO M 3aMeyal 4YTO IEHTP XapaKTepHu3yeT CHeHH(HUKY MpaBa H ero
cBoeoOpasue ero cyry0o I0puInIecKoe CoAepKaHue.

Heo0xo1uMo OTMETHTD, YTO MPOILECCYATUCThI YaCTO AHATU3UPYIOT KaTETOPHIO «GAIUTY Uy-
JKOTO TIpaBa» oOpaiag BHUMaHUE Ha HAJIMYHUE «HMHTEPEC» JUIa sl 3allUThl MpaBa, OMpeaess
MOHSATUHU 3aKOHOJIATEIBLHOTO TOJI0KEHHUS.

Ho xoTenock Ob1 OTMETUTH YTO B IOPUINYECKON JTUTEPATYPE BBIACISIOT PAa3IMUHbIC TOUYKH Ha
3TOT BOIPOC.

[TonsiTue «MHTEpEC» KaKk OOBEKTUBHOE COCTOSIHHE, HE 3aBUCSIIEE OT CYOBEKTa MM MHTEpECca
KaK Takoe 00BEKTUBHOE OTHOIIIEHUE JIUIIA K TIPOIIECCY.

Ecam e moroBopuTh 0 TOCY1apcTBE TO, TOCYAAPCTBO Y€pPE3 CBOM OPTaHbI, TAK K Yepe3 apy-
TUX JIMI, KOTOPbIE MOTYT BBICTYIIUTH B 3aIIUTY, OCYIIECTBIISIOT BHITIOTHEHHE (DYHKIUH 0 3aIIUTe
MpaB, KOTOPHIE 3aKPETUICHBI B 3aKoHEe. OOIIeCTBEHHBIE HHTEPECH OOBIYHO BBIPAXKAIOTCS B BUJIE HOM
mpaBa., HO He BCAKHUI MHTEPEC MOKET OBITh OPOPMIICH TaKUM 00pa3oM .

Ha nmannbIil ciaydail MOXKHO BoOcHojib30BaThes 3amedanueM E.I' KomuccapoBoii mo moBomy
OOIIMX HAayal ¥ MPHUHIIUIIOB IpaBa, KOTOPBIC MO €€ MHEHHUIO B BHUJE 3aKOHOJATEIILHBIX aKTOB HE
MMEIOT PYTYJIIPHOTO 3HAYEHUS, [0 MPUYMHE YTO HYKIAThCS B MHTEPIPETALUNA CO CTOPOHBI IPABO-
MIPUMEHUTETIS.
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[TpoGieMbl B CIIOPHBIX TPAKIAHCKUX MPABOOTHOIIEHUSX paccMaTpUBAIOTCS B cyne. Tem ca-
MBIM TIPEACTABIISISE COOOM OTBETCTBEHHYIO U CIOXKHYIO JEATCILHOCTH KOTOpPAsk MOKET OBITH BO3IIO-
»KeHa 0OIIECTBOM Ha OopraH, 00J1a/Iaf0IMM COOTBECTBYIOIIUMH BO3MOKHOCTSIMH.

Cpenu TakMx OpraHoB, OOBIYHO BBIACISIOT MPOKypaTypa. Ha maHHBIM MOMEHT, BOMpoc 00
YYaCTHH IIPOKYpPOpa B IPaxIaHCKOM CYIOIIPOU3BOCTBE SIBJISCTCS aKTYalbHBIM.

Ho MHe x0Tenoch ObI OTMETHTBH YTO JUIsl PEIICHHS 3TOr0 BOMPOCa HEOOXOAMMO YYHMTHIBATH
MIPABOBYIO TPAJUIUIO, 3apYyOEKHYIO MPAKTHKY U HECOMHEHHO PA3JIMYHBIX MHEHUH, UMEIOIIUECS 110
3TOMY BOIIPOCY.

Kak xaxxeTcst clieyeT BEPHYTCS K OCYIICCTBICHHIO MPOKYPOPOM K OCYIIECTBICHUIO IPOKY-
POpPOM HaI30pHOM (YHKIMH 10 TPaKJAaHCKMM JejaM, TEM CaMbIM H3MEHHB OpraHH3allOHHO-
(YHKIIHOHATBHBIN MOIX0J, KOTOPHIH J0JDKEH BKIKOYATh B C€0s peal3aliio yKazaHHOW (DYHKIIUU
IyTE€M BO3MOXKHOCTH Y4acCTHs [IPOKypopa IpU PaCCMOTPEHHH /1A B CyIaX HaJ30pHONW MHCTAHIIUU
HUCXO0IA U3 HCO6XOIII/IMOCTI/I yqua HY6HI/I‘-IHBIX I/IHTepeCOB.
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PABBUTHUE HAYKU ®UHAHCOBOI'O ITPABA

Iukuneposa Onvea Andpeesna

cmyoenm Poccutickoeo 2ocyoapcmeenHo20 yHugepcumema npagocyous,
P®, 2. Pocmos-na-/lony

B Hactosimme Bpemsi (MHAHCOBOE MPABO, KAaK HayKa MEPEKUBACT HEOBIBAIBIN MOJbEM. JTO
CBSI3aHO C TEM 4YTO JaHHasl OTPacilb IPaBa UTPACT BAXHEHILYIO POJIb IIPU OCYIIECTBICHUN NPAKTH-
4eCKH BceX (DYHKIIMH rOCyAapCcTBa, B HAa HanOoJee 3HaYMMbIe CTOPOHBI JKU3HH 00IIeCTBa.

Pa3zputue Hayku (puHAHCOBOIrO IpaBa YCIOBHO MOKHO MOAENUTh Ha 3 3tana. [lepBblil sTam
MOHO Ha3BaTh JOPEBOJIOLMOHHBIM (10 1917 roxa.)

Bropoii aTan HaunHaet cBoit otcuer ¢ MomeHTa coznanust CCCP u no obpazoBanust Poccuii-
ckoil @epepanuu. M, HaKOHEN TPETUI 3Tall MOKHO ONPENEIIUTh B paAMKaxX MOCTCOBETCKOTO MEPUOIa
(c 1990-n0 HacTosIEe BpeMs).

dunancoBoe npaBo chopmupoBanack B Poccun Toiapko Bo BTopoii nmonosuHe XIX Beka. Ko-
raa 3anajHble CTpaHbl MEPEeKUBAIN MEPEIOMHbIE MOMEHTHI B cBOeil uctopuu (peBostoruu 1848-
1849 ronoB), koTopble MOATONKHYIU EBporty k pedhopmam He TOIBKO B 0071acTH (PUHAHCOBOTO Tpa-
Ba, HO U OOIIECTBA B LIEJOM.

Ha sToM ¢oHe 0cOOEHHO HarsSAHO MPOSBUIOCH cBoeoOpasue Poccum, rae ocozHanme HEOO-
XOAMMOCTH pedopM MPUXOJUIIO 3HAUUTENIBHO MO3/IHEE, YUeM CO3PEBAIM OOBEKTUBHBIE IPEANOCHLI-
Ku 1151 ux nposenenus [1, C. 119].

K cepenune XIX Beka Poccuiickas Mmnepus Obl10 KpYIHEHIIUM FOCYAapCTBOM C IIOMIAABIO
B 19,6 MITH KB. KM U HAacEJICHUEM OKOJIO 68 MIIH YeJIOBEK. Y Ke TOT/la KPErmOCTHOE XO03UCTBO TOJI-
HOCTBIO HcUepnajio cebs KaK «pbldary 3KOHOMHUYECKOro pocTa cTpaHbl. IMeHHO pedopmbl 60-IT.
XIX Beka, I/ie I1aBeHCTBYIOLIYIO pOJIb UTPAET OTMEHA KPETOCTHOro npasa B 1861 rony no3soauiu
POCCHICKON SKOHOMHKE TOTO BPEMEHH OLIYTHTh JTUHAMMKY Pa3BUTHS, MIPOU3OIILIO MPOOYXICHHE
¢unancoBoi Mpiciu cTpanbl. [1o Mmuenuro E. FO. ['paueBoit, Hayka o ¢unHaHcax, puHaHCOBas HayKa
B Poccun B XIX—XX BB. pa3zBuBaiach Ha BBICOKOM (E€BpOIEHCKOM) YpOBHE, a €€ peKOMEHJaluu
YUUTBHIBAINCH B MOJIUTUKE FOCYAAPCTBA HE TONBKO 10 OKTAOPHCKOW PEBOJIOLMHU, HO U BILIOTH JIO
1930-x rr [4, C. 48].

Nwmenno B 3toT nepuoa (10 pesomonuu 1917 rona) pa3Butusi GHUHAHCOBOTO IpaBa KaK HayKU
ObLIM co3/jaHbl (PeHOMEHAJIbHBIC Hay4YHbIe TPYAbl TaKUMU ydeHbIMH Kak V.U SAwxymn, B.I1.be3o0pa3os,
3.H.bepenarc, A.P.CBupiieBckuid, 3a710KUBILIME OCHOBBI Pa3BUTHsI ((MHAHCOBOT'O NPaBa.

PaccmarpuBas pazButue (PMHAHCOBOTO NMPaBO HEBO3MOXKHO HE OTMETUTh Bkiaa M.M. Cre-
paHCcKoro. AHamu3Mpysd SKOHOMMYECKHE U IOPUAMYECKHE SIBJICHUS, BO3HHUKIIME B CTpaHe,
M. M. Crnepanckuii (popMyaHpyeT OCHOBHBIE HMPUHIUIIBI OFOJKETHOTO 3aKOHO/ATEIbCTBA, pa3pa-
OatbiBaeT «Ilnan ¢puHaHCOBY», yTBEpKIEHHBIH MaHU(ecToM umnepaTopa Anekcanapa 1, B KOTopom
U3JIaraeT OCHOBBI (PMHAHCOBOTO ycTpoiicTBa cTpansl [4, C. 49-50].

B Cosertckuii nepro1 GuHAHCOBOE MPABO Pa3BUBATIACH «BOJTHOOOPA3HO» 3TO OBLIO 00YCIIOB-
JICHO HEeTPOCTHIMU UCTOPUYECKHMMHU COOBITUSMHU TOTO BpeMEHHU. B ro/ibl COBETCKOM BIACTH 3aMETHO
MEHBIIIE CTaJlo AesTeNell HayKu, KOTOphle OCTAaBUJIM CBOH ciell B Pa3BUTUU (DMHAHCOBOTO MpaBa.
CrouT 3aMeTUTh, YTO COBETCKHE I'OCYJapCTBEHHbIE AEATENH B CBOMX pabOTax 3aTparuBajiv IMpo-
0JIeMBbI MOJIUTIKOHOMHUH U SKOHOMUKH B LIETIOM.

Tak xe opuumanbHas npaBoBas JokTpruHa CoBerckoro Coro3a He NMpHU3HaBajia HaMU4Us Gu-
HAHCOBOI'O TpaBa Kak OTPACIIU, XOTsI YUEHBIC-IOPUCTHI JeTIaIN TOMBITKU YKa3aTh Ha SPKYIO CIIELH-
(UKy OTHOILICHH, CBA3aHHBIX C SKOHOMUKOH cTpansl [2, C. 38].

[Tuk pa3BuTHs GUHAHCOBOTO IpaBa B JaHHBIN mepuoj nmpuxoautcs Ha 60-70-pie rona XX Be-
Ka, BumgHbIe Aestenu Toro Bpemenu (H.M. Xumuuesa, JI.LK. Boponosa, C.Jl. Llpmkun u 1p.) 3amo-
WM OCHOBBI (DMHAHCOBOTO IIpaBa , pa3paboTaly BaXKHbIE TEOPETUUYECKHUE MOJOKEHUS OKa3bIBaB-
II1€ OTPOMHOE BIIMSHUE HA JalbHEHIINE pa3BUTHE (PUHAHCOBOTO MpaBa.

B Hogeiimedt nctopun (rHAHCOBOE TPAaBO OBLIO BBIIEICHO B CAMOCTOSTEIILHYIO OTPacib IpaBa
vtk B 1990-x rogax, HO Kak yueOHast AMCLMIUIMHA ITpernoaaBaiacs ere 10 20-x rogoB XX Beka.
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Brigenenue QpuUHAHCOBOTO MpaBa B CAMOCTOSITENFHYIO OTpacib MpaBa ObUIO MPOJAMKTOBAHO
HE00XO0IMMOCTBI0, TOCKOJIBKY OOBEKTUBHO OTPAXKAJIO CIEUU(PUKY TUHAMUKH YKOHOMUYECKHUX MPO-
L[ECCOB 3TOT0 MEPHO/Ia BPEMEHHU B HAIIPABJIEHUU MO CTPOCHUS PHIHOYHBIX SKOHOMHYECKHUX OTHOIIIE-
uuii 2, C.39]. A

B pesynbTare pedpopmupoBaHus pocCUHCKON SKOHOMHKH (TIEPEX0]l K PHIHOYHOM IKOHOMUKE)
Ha pyoexe 80-90-x rogoB XX BeKa BBICIUIOCH TPU MPUOPHUTETHHIX HAIPABIICHUS B UCCIICIOBAHUH
(¢buHaHCOBOIO MpaBa.

[lepBoe HampaBiieHHE CBSA3aHO C TEOPETUYECKUMH OCHOBaMU (DMHAHCOBOTO MpaBa, B paboOTax aB-
TOPBI UCCIIEAYIOT METO/, IPUHIIUIIBI, IpeAMET (PMHAHCOBOTO MpaBa (PUHAHCOBBIE TPABOOTHOILICHHS.

N3 m3manapix B 90-¢ rogpl XX Beka TEOPETHYECKUX paboOT Hambosee 3aMETHON OblLla KHUTa
M.B. KapaceBoii "®ruHaHCOBBIE MPABOOTHOIICHUS". ABTOP MPOAHAIM3UPOBAJIa MIOHATHE, BUJIBI, 00BEK-
ThI, CYIIIHOCTh (PMHAHCOBOTO MPABOOTHOLICHUS U MIPUIILIA K BHIBOY, YUTO OHO MOKET pacCMaTpUBaThCS
KakK BJIACTEOTHOIIEHHE, PealTu3yeMoe o MpuHIuNy "Komanaa - ucrnonnenue” [3, C.80].

Bropoe HanpaBieHue CBA3aHO C UCCIEIOBAaHUSMU, MOCBAUIEHHBIMU HAJIOTOBOMY IpaBy. JTO
00yCIIOBJIEHO B MEPBYIO OYepeb C BO3PACTAIOLIEH POJIbIO HAJIOTOB B IKOHOMHUKE CTPAHBI, YTO BBI-
3BaJI0 B CBOIO Ouepe/b OOJbIIONM UHTEpeC B Hayke pMHAHCOBOTO IpaBa. CiieyeT ymoMsSHYTh TaKue
pabotsl kak "duckansubie cOoprl" C.I'. [lenensieBa, "Hanorosoe npaso" H.M. Xumuuenoii, "Hamno-
rooe npaso" I'.B. IlerpoBoii.

Tperbe HampaBieHHEe- 3TO UCCIIEJOBAHHE MOCBSIIEHHBIE 6aHKOBCKOMY MpaBy. ITO ObLIO BbI-
3BaHO HECKOJIbKUMH (PakTOopamMu, TaKUMH KaK OTKa3 rOCyJapcTBa OT MOHOIOJIHHU B OaHKOBCKOM
CEKTOpE, BO3PACTAIOLINE YUCIO KOMMEPUYECKUX OaHKOB.

B nanHOM HampaBlieHUU CTOUT BBIACIUTH Cleayromue Tpyasl: MoHorpaduio S.A. T'eiiBango-
Ba "LlenTpanbHbiii Oank Poccuiickoit @enepanun", I A. Tocynsna "bankoBckoe neno u 0aHKOB-
CKO€ 3aKOHOJaTEeIbCTBO".

Taxke CTOMT OTMETUTH UYTO B HAyKH (PMHAHCOBOTO MpaBa MOSBIAIOTCS HOBbIC HalpaBlICHUS,
YTO 3aKOHOMEPHO MOABOJMUT K BBIICJIICHUIO U3 JAHHOM HAyKu KaK €JUHOM OTpaciu HaJOroBOIO
npaBa, (PMHAHCOBOTO TMpaBa 3apyOEKHBIX CTPaH, MEXIYHApOJHOE O0AaHKOBCKOE MPaBO, MEXKIyHa-
ponHoe (prHAHCOBOE MPaBO U OAHKOBCKOE MPaBo U T.1I.

B koHIle xoTenock Obl OTMETHTD, YTO U3MEHEHUs, pousoieanmue ¢ Poccueit 3a mocnenanue
JBAALATH JIET (Mepexo K PhIHOYHOM SKOHOMHUKE, N3MEHYHBOCTh (PMHAHCOBOTO 3aKOHOIATENIbCTBA,
B YaCTHOCTH B c(pepe OIOKETHOTO U HAJIOTOBOTO MpaBa) MOCTABUIM Mepel HayKoil (UHAHCOBOTO
MpaBa HOBbIE MTPOOJIEMBI.

N3 Bceit Macchl Tpo0IeM MOXKHO BBIJICTUTH OCHOBHBIE TaKHE KaK OOIIETEOPETHUYECKUE TTPO-
Os1eMbl; poOIeMBbl OIOJIKETHOIO IpaBa; MpoOJIeMbl KPEAUTHON cepbl U AEHEKHOr0 OOpalleHus;
IIpaBOBbIE IPOOJIEMBI 10XOA0B U pacxoaoB. Ha Moil B3ris kaxkaas U3 mpodsieM - caMOCTOsATENbHA,
HO TECHO CBsI3aHa C JPYTUMHU U TI0O3TOMY peliaTh UX HaJI0 KOMILJIEKCHO.
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ITYTU COBEPIIEHCTBOBAHUSA 3AKOHOJATEJIBCTBA
B COEPE IIPUBJIEYEHUS K YTOJIOBHOM OTBETCTBEHHOCTH
3A U3HACNJIOBAHHUE

Caszonosa Banepus Onezoena

mazucmpaum, FOpuouueckutl uncmumym HpKymcko2o 20cyo0apcmeeHHo20 YyHugepcumema,
P®, 2. Upkymck

AHHOTanus. B cTarbe aHANM3UPYIOTCS HEKOTOpPbIE MPOOJIEMHBIE aCIEKThl IPABOIPUMEHU-
TEJIbHOM NpakTHUKU B cepe MPUBICUYEHUS K YrOJIOBHOM OTBETCTBEHHOCTH 3a M3HACUIIOBAaHUE U
IpEeAJIaraoTCcs IyTH COBEPIIEHCTBOBAHNUS 3aKOHO/IATENILCTBA B IAaHHOM cdepe.

KiroueBbie ci1oBa: 1nososas cBo00/1a, HACUIBCTBEHHBIE NIPECTYIIIICHUS, U3HACUIOBAaHHE, I10-
JI0Basi HEPUKOCHOBEHHOCTD JIMYHOCTH, JOMOJHUTEIbHAs KBaTH(PHUKALIKS.

CoBpeMeHHbIE MPOOJIEMBI YTOJIOBHOM MOJUTHUKU BOJHYIOT, KaXKETCA, BCEX — M YUEHBIX-
TEOPETUKOB U NPaBOIIPUMEHUTENIEH, U OpraHbl BIACTU U YIPABJIECHHUS, U IPOCTHIX JHOEH.

OpHMM W3 HanpaBIeHUN YrOJOBHOW IOJIMTUKU SBIISETCS COBEPIICHCTBOBAHUE TEKCTa YIo-
JIOBHOT'O 3aKOHA ITyTe€M BKJIIOUEHUS B HETO MOJIOKEHUH, HallPaBJICHHBIX HA MaKCUMaIbHYIO Audde-
PEHLMAIMIO ¥ MHIUBUAYaIU3alMI0 YIOJIOBHOW OTBETCTBEHHOCTH, a TAK)XXE€ HA YCTpPaHEHHUE Ipo-
OEIHLHOCTH B YTOJIOBHO-IIPABOBOM PETYIUPOBAHHH.

HecMmoTpsi Ha HEOJHOKpATHbIE MONBITKA 3aKOHOJATENS B MOCIEIHUE T'OAbl U3MEHUTH I10JI0-
xeHus riasbl 18 YromnoBHoro xoxaekca Poccuiickoit ®enepanun [1] (nanee — YK P®) «lIpecryn-
JIEHUs NPOTHUB IOJIOBOM HENPUKOCHOBEHHOCTH U IOJOBOH CBOOOJBI JMYHOCTH» M TEM CaMbIM
YCTPAaHUTh BCE BO3HUKAIOLIME BOMNPOCHl U MPOTHUBOPEYUS. OTHOCHUTEIBHO INPUMEHEHHUS IPABOBBIX
NpENUCaHuil yKa3aHHBIX HOPM, OCTAalOTCS CJIOXHBIE M CIOPHBIE BOINPOCHI, TPEOYIOILINE CBOEro
JaJIbHENIIETr0 U3yYeHUs! B LIeJISAX MOBbIIEHUS 3((EKTUBHOCTH MPABOIPUMEHUTEIBHON MPAKTUKH.

B cBsA3M ¢ 3TUM paccMOTpEHHE BOIPOCOB 3aKOHOAATEIBLHON pErJaMEeHTalluu U IIyTeH COBEp-
IIEHCTBOBAHUS YTOJIOBHOI OTBETCTBEHHOCTH 3a IPECTYIUIEHUS MIPOTUB IOJIOBOM HENMPUKOCHOBEH-
HOCTH U MTOJIOBOM CBOOO/IBI TIMUHOCTH SIBJISIETCS AKTYaJIbHBIM M CBOEBPEMEHHBIM.

B OosibLIMHCTBE CBOEM JIEHWCTBYIOIINE HOPMBI O IPECTYIUIEHUSX [IPOTUB MOJIOBOM CBOOOIBI U
II0JIOBOM HENMPUKOCHOBEHHOCTH JOKa3alM CBOE IPAaBO HA COCTOSATEIBHOCTH, OJHAKO CYHIECTBYET
LEJbIN PsJl 3aKOHOIATENbHBIX MMOJ0KEHUH, TPEOYIOIIHUX CBOETO JaJIbHEUIIET0 peryIupoBaHusl.

B mpaBonpuMEHUTENBHON NPAKTUKE BCTPEYAIOTCS CIIy4aW CEKCYalbHBIX NPECTYIUIEHWM ¢
JI€TbMH, COBEPIIAEMbIX POJACTBEHHUKAMHU U UHBIMU OJM3KUMHU JMLaMu. B 3ToM cBsi3u cunTaem le-
necoo0pa3HbIM A0NOAHUTE CT. 131 YK PO TtakuM kBamuIUpyOMUM MPU3HAKOM, KaK «COBEp-
IIEHHOE POJUTENIEM, YCHIHOBUTENIEM, MEAAroroM WIM MHBIM JIMIIOM, Ha KOTOPBIX 3aKOHOM BO3JIO-
’KEeHa O0S3aHHOCTh I10 BOCIHMTAHUIO HECOBEPIICHHOJETHEro». JlaHHBIH KBanMpUUUPYIOIIUT
MPU3HAK CJIEAYET PacIoJIOKUTh B KadecTBe 0c000 KBaTM(UIMPOBAHHOTO COCTaBa paccMaTpuBae-
MOT0 MPECTYITHOTO JIESHUS.

JlymaeTcsi, 4TO yKa3aHHOE IOJIOKEHHE HAMPSAMYIO BBITEKAeT U3 MO3UIIUN 3aKOHOIaTeNsl OTHO-
CUTEIbHO (OPMYIHUPOBAHUS AHAJOTMYHBIX KBATU(UIMPYIOUIMX NPU3HAKOB MPUMEHHMTENBHO K
cr.cT. 150 m 151 YK P®.

OmnpeneneHHyI0 CIIOKHOCTh BBI3bIBAET KOHCTPYMPOBAHUE KBATH(PHUUIMPYIOMIMX MPU3HAKOB
HACWJIbCTBEHHBIX MPECTYIUIEHUN MTPOTUB MOJIOBOM CBOOOIBI B CIy4asiX, KOTJa KepTBE MPUUHHSIETCS
BpEJl 310pPOBBIO.

Tak, [Inenym BepxoBnoro Cyna PO B IloctanoBnenuu Nel6 ot 4 nexabps 2014 r. [2] pa3sb-
SCHWJI, 4TO B CJyd4ae, €ClIU MPU M3HACUIOBAHUM JIMOO COBEPUICHWH HACUIbCTBEHHBIX JEHCTBUI
CEKCYaJIbHOTO XapakTepa, MOTEpHeBIIeMY JIMIy YMBIIUIEHHO MPUYMHSETCS TSDKKUM Bpen 370po-
BbIO, TO JICMCTBUSI BUHOBHOTO KBAIM(UIIUPYIOTCA MO COOTBETCTBYIOIIEH 4. cT. 131 (umm cr. 132)
YK P® u no coBokynHoctu co cT. 111 YK P®. IIpu 3TOoM, HEOCTOPOKHOE MPUUUHEHUE TIKKOTO
Bpelia 3/10pOBBIO MOTEPIEBIIEMY JIMIy IPU COBEPUICHUH H3HACHUIIOBAHUS JTMOO HACHIIbCTBEHHBIX
JEHUCTBUM CEKCYaTbHOTO XapaKTepa, M0 MHEHHUIO BBICIIEH CyneOHONW WHCTAHIIMW, OXBATHIBACTCA II.
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«06» 4. 3 cr. 131 (wnu cr. 132) YK P® u nononHUTENbHON KBaTH(PUKALIUK MO IPYTUM cTaThsiM YK
P® o npuunHeHnn Bpena 310poBbio HE TpeOyeT [S].

Jlymaercs, Takoe MHEHUE OTHOCHUTEJIBHO YTOJIOBHO-IIPABOBOM OLIEHKH JEHCTBUNA BUHOBHOI'O
SIBJIIETCS BIIOJIHE CIIPABEJIMBBIM, OJIHAKO, CIEAYET OTMETUTh, UTO TaKOe M3JI0KEHHE 3aKOHOaTe-
JIEM CBOETO OTHOILLIEHUS K YMBIIUIEHHOMY M HEOCTOPOXXHOMY IIPUUMHEHHUIO BO BPEMsI M3HACUIIOBA-
HUS UM HACWJIbCTBEHHBIX JIEHCTBUI CEKCYyallbHOTO XapaKTepa TSKKOTO Bpela 3J0pPOBbIO KEpTBE
YpeBaTO HETaTUBHBIMU I1OCIIEACTBUSIMM.

Jannbiii BeIBOA, 10 MHeHUIO B.b. IloesxanoBa u M.P. JluBaeBol, cieayer U3 aHaiu3a BO3-
MOKHOTO pa3Mepa HaKa3aHWs B BUIE JIMIICHUS CBOOONBI 32 COBEPIICHUE JHMIIOM M3HACHIOBAHHSA
WM HACWJIbCTBEHHBIX JIEHCTBUIN CEKCyaJIbHOTO XapaKTepa, KOTOpble ObUIM COMPSKEHBI C IPUYHUHE-
HUEM YMBIIIJIEHHOTO MM HEOCTOPOKHOTO TSKKOIO Bpe/ia 3/I0pPOBbIO KepTBe [4].

Tak, B mepBoM cilydae UMEET MECTO COBOKYIHOCTb (IIPEANOI0KUM, YTO OTCYTCTBYIOT OTSAT-
qaromme o0cToaTenbcTBa) 4. 1 ¢T. 131 (Haka3pIBaeTcs JIMIIEHUEM CBOOOIBI HAa CPOK OT 3 10 6 jer)
n4. 1 cr. 111 YK P® (Haka3piBaeTcs JumeHreM cBoOO bl Ha cpok 110 8 yiet). [1o mpaBuiam Ha3Ha-
YEeHMsI HaKa3aHMs 110 COBOKYIHOCTH NpecTyIuieHui (coryacHo 4. 3 cr. 69 YK P®) makcumanbHoe
HaKa3aHHe MPH MOJTHOM CJI0)KEHUH HaKa3aHW MOXKET COCTABUTH 12 JieT JNuiIeHus: CBOOOIbI.

Bo BTOpOM ciiyuae 3aKOHOAATENb YKa3bIBA€T HA HEOOXOIMMOCTh y4eTa OTAr4arollero oocro-
ATENbCTBA B paMKax KpaiuduiupoBaHHoro cocrtaBa cT. 131 YK P® — m. «6» 4. 3. Hakazanue,
IIPElyCMOTPEHHOE 3aKOHO/IaTENIEM B 3TOM ciiy4ae, — oT 8 10 15 sier nuieHus: cBoOOIbI.

Takum oOpa3oM, M3HACUIIOBAHUE, COIPSHKEHHOE C YMBILIUICHHBIM NPUYMHEHHUEM TSIKKOTO
Bpe/a 370pPOBbI0, B COOTBETCTBUU € monoxeHusMu cT. 131 YK P® u npakTuku ee npuMeHeHuUs,
(akTUYECKH TOJKHO HAKa3bIBaThCS MEHEE CTPOTO, YeM MOJ00HBIE JEHCTBUSA, KOTOpPbIE OBUIH CO-
MPSDKEHBI C HEOCTOPOKHBIM IPUUMHEHUEM JKEPTBE aHAJIOTMYHOTO 10 TAKECTU BPEAA 3/10POBBIO.

JlymaeTcs, 94TO 3aKOHOJATEIN0 CIEeAyeT MepecMOTPEeTh MOAXO0J K MPAaBOBOW OLIEHKE JaHHOMN
cutyaruu. OnpeneneHHbIM BBIXOIOM MOTJIO ObI OBITH UCKITIOYCHHE U3 1. «O» 4. 3 c1. 131 YK PO
yKa3aHUs Ha HEOCTOPOXXHOCTB 10 OTHOILEHUIO K MPUYMHEHHIO TSDKKOTO Bpea 3740poBblo. Takum
o0pa3oM, 3aKOHO/aTeNb OYJAEeT OPUEHTHUPOBATH MPABONPUMEHUTENS Ha BO3MOKHOCTh KaK YMBIII-
JIEHHOTO, TaK U HEOCTOPOKHOTO IPUUNHEHUS TSHKKOTO BPEAA 340POBbI0, KOTOPOE TOJIKHO OXBaThl-
BaThCs MpHU3HAKaMu KBanu(uuupoBaHHoro cocrasa cT. 131 YK PO.

B u. 5 ct. 131 YK PO ycraHoBieHa yroioBHasi OTBETCTBEHHOCTb 3a JAESTHUE, IPEAYyCMOTPEH-
Hoe 1. «O» 4. 4 cT. 131 YK P®, coBepiieHHOE TUIIOM, UMEIOIIUM CYAMMOCTh 32 paHEee COBEpILIECH-
HO€ MPECTYIUIEHUE IPOTUB NOJOBOH HEMPUKOCHOBEHHOCTH HECOBEPILIEHHOJIETHETO.

CucremaTHyeckoe TOJKOBaHHE YTOJIOBHOTO 3aKOHAa Ha OCHOBAaHUM IOJIOKEHMH, colepika-
nmxcs B npumedanuu K ctT. 73 YK P®, no3Bonuio caenats HaM BBIBOJ O TOM, YTO B JAHHOM CITy-
yae K MPECTYIUICHUSM MPOTHB MOJOBOH HENPUKOCHOBEHHOCTH HECOBEPILIEHHOJIETHETO CIIETYET
OTHECTH IPECTYIUIEHUs, IPeycMOTpeHHbIe cT.cT. 131-135, 240, 241, 242.1 n 242.2 YK PO®, co-
BEpILIEHHbIE B OTHOIIEHUH HECOBEPILIEHHOJETHHX, T.€. B JAHHOM CJIy4ae HeJb3sl HCXOJUTh U3 Y3KO-
ro MOHUMaHUS JAHHBIX MPECTYIJIEHUN M OrPaHUYMBATHCS MOJ0KeHUsIMU ri1aBbl 18 YK PO (ct.cT.
131-135 YK PO).

[IpencraBnsiercs, 4To B LEISAX €IUHOOOPA3HOTO TOJIKOBAHMUS MOHSTUS «IIPECTYIUICHHUS pO-
TUB TIOJIOBOW HETPUKOCHOBEHHOCTH HECOBEPIIEHHOJETHET0» CJeNyeT AaTh €ro 3aKOHOJATEeNbHOE
onpezaeneHue B npuMedanuu K cT. 131 YK P®, nockosbKy yka3aHHOE BbILIE IPUMEUAHUE, JAHHOE
B cT. 73 YK P®, nanpsimyto He oOpareHo K moyioxeHusM ctT. 131 YK PO.

[IpencraBnsiercs 1enecoo0pa3HbIM HCIOIB30BaTh UMEIOLINE MECTO B 3aKOHE MOJIOKEHHS 4. 4
cT. 134 YK PO, ycraHaBIMBaIONIIME YTOJIOBHYIO OTBETCTBEHHOCTD 32 IMOJOBOE CHOLICHUE WJIU UHBIE
JEWCTBUSl CEKCYAJIbHOTO XapaKTepa, COBEPILICHHbIE B OTHOIIEHUM JIBYX M OoJjee JHI, TPUMEHH-
TEIbHO U K JIPYTMM MPECTYIJICHUSIM MPOTHB MOJIOBOM CBOOOIBI U MOJOBOW HEMPUKOCHOBEHHOCTU
auaHOoCTH (cT.cT. 131-133 YK P®), mockonbKy 3TO clenaeT eqnHOO0pa3HbIMU 3aKOHOAATENbHBIC
KOHCTPYKLHMHU YKa3aHHBIX cTaTeil M yHuuuupyer Bonpoc o audpdepeHnranu yrolioBHONH OTBET-
CTBEHHOCTHU B OTHOIIECHUH JBYX WJIHM O0Jiee MOTEPIEeBUINX. DTOT 3aKOHOJATEIbHBIN MPUEM HCIIOIb-
3yeTcsi, B YaCTHOCTH, MPUMEHHUTEIBHO K COCTaBaM IMPECTYIUICHUN MPOTHUB XU3HU U 370POBbs (TI.
«@»d.2ct. 105, m «o» 4. 3 cr. 111 YK PD) [3]
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Anamusupys ct.cT. 131 u 132 YK P®, Mbl npumuig K BbIBOAY O LIEIECOO00Pa3HOCTH UX CO-

€IMHEHUS B OJIHY YTOJIOBHO-IIPABOBYIO HOpPMY 110 aHayioruu co cT. 134 YK P® — 310, ¢ 0j1HOM CTO-
POHBI, HCKJTFOYUT HEOOXOIMMOCTh MIOBTOPEHUS 3aKOHOAATEILHOTO MaTepHalia, a C IPYrol CTOPOHBI
— puBeaeT HopMbI r1aBbl 18 YK P® B enunooOpasue.

Hpel[JIO)KeHHBIG PECKOMCHAAIIMN 10 U3MCHCHUIO YI'OJIOBHOI'O 3aKOHOAATCJIILCTBA B CBA3U CO

CIIOPHBIMH BOIIPOCAMHM KOHCTPYUPOBaHHUS B YTOJIOBHOM 3aKOHE COCTABOB IPECTYIUICHUH IIPOTHB
MOJIOBOM HENPUKOCHOBEHHOCTH M IOJIOBOM CBOOOIBI JIMYHOCTH HE SIBIISIOTCS OECCIOPHBIMH U
HaIpaBJIEHbl HA [IPEOJ0JIEHUE CYIIECTBYIOIUX CI0XKHOCTEH B YTOJIOBHO-IIPABOBOM OLIEHKE 00CTOsI-
TENbCTB, MU (HEePEHIUPYIOIUX YTOJOBHYIO OTBETCTBEHHOCTD 32 YKa3aHHBIE TIOCATATEIbCTBA.
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MPOBJIEMBI COLIMAJILHOM ATANITALIMM JINLI,
OCBOBO/IUBIINXCS U3 MECT JIMIIEHUSI CBOBO/IBI

Capuviuee Makcum I'ennaoveeuu

mazucmpaum, Poccutickuii cocyoapcmeenniii cCoyuaivbHblil yHUgepcumen,
Poccus, 2. Mockea

Hukooumoe Hzeopv IOpvesuu

0-p 10pUo. HAYK, 00YeHm, OOYeHmM Kagheopvl Y20106H020 NPAsd
Poccutickoeo I'ocyoapcmeennozo Coyuanvrhoco Ynusepcumema,
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AHHoOTanus. B craThe paccMaTpuBaroTCs BONPOCHI, CBA3aHHBIE C COLMAIBHOW ajanrtanueit
JIML, OCBOOOJMBIIMXCS U3 MECT JIMIIEHHUS CBOOOIBI. ABTOP PACKpPBIBAET OCHOBHBIE TPYAHOCTH, C
KOTOPBIMM CTAJIKMBAIOTCSI OCYXJIEHHbIE IOCE OTOBITHS HaKa3aHWs B BHUJE JIMILEHUS CBOOOJBI, U
IPeUIaraoT MyTH UX pelIeHus.

KiroueBble ci0Ba: pecoluanu3alys, 3aKIOYEHHBIM, peLequB, IMPECTYIJICHUE, TPYJIO-
YCTPOMCTBO.

[IpoGnema coruanbHOM afanTanuy Jnil, OCBOOOAUBIINXCS U3 MECT JIMIIEHUS CBOOOIBI OUYEHb
CcepbE3HA B HAILIEH CTPAHE.

[To cratuctuke, Ha Havano 2019 roga B MCIPaBUTENIBHBIX YUPEKICHUSIX HAXOIUWINCh Oolee
535 000 genoBek, pa3HOro IOJIa, PA3HOTO BO3pacTa W pa3HbIX cyned. Ho nmaneko He KakIabplid U3
ATHUX JIOACH FOTOB BBINMIM Ha CBOOOY U HA4aTh HOBYIO KU3Hb.

K coxanenuro, 60JIBIION MPOLIEHT 3aKIFOYEHHBIX MPU BBIXOJE HAa CBOOOIY CTPEMHTCS BEp-
HYTbCS OOpaTHO B MeCTa JUIICHUS CBOOOIBI, 3TO OUYEHb CIOXKHBIN COIMATBHBIN ()eHOMEH, KOTOPBIH
TpeOyeT THIaTeNbHOro pa3dopa U MpeIokKEeHUs MyTell penieHus naHHoi npobiemsl. CTOUT pazo-
OpaThcs, ToueMy 3aKITIOYEHHBIA He 0CO3HAET, 32 YTO OH HECET HaKa3aHHe, I0YeMY OH CUHUTAET TIO-
PEMHYIO KaMepy M CBOMX HOBBIX JIPY3€l — HAYaJIOM HOBOW U «IIPABUIILHOW KU3HU, IIOYEMY M1OCIIE
BBIXOJIa Ha CBOOOJY YEJIOBEK MBITAETCS KAaK MOXXHO CKOPEE COBEPIIUTh HOBOE MPECTYIUICHHE U
BEPHYTHCS B KOJIOHHUIO.

beiBmnii npesunent Poccun [[.A. MenBeneB roBopuil: «COUMATU3ALMS OCYXKACHHBIX, BO3-
BpallleHuEe UX K HOPMAaJIbHOM KU3HU - TJIaBHas 3anava (DemepaibHOM Cy>KObI HCTIONHEHUS HaKa-
3aHMi), HO U camas cioxHas». HecomHenHo, JMutpuii AHaTOIBEBUY CAENAN TPAMOTHOE 3asiBie-
HUE, TIOJUYEPKHYB, KaKOW OpraH JOJDKEH 3aHMMATbCs MpoOJIeMaMu COIMAIBHOW ajanTalldy JIUI,
OCBOOOIMBIINXCS U3 MECT JIUIICHUsI CBOOOIbI, HO JAHHBIN Mpoliecc TpeOyeT YCOBEPIICHCTBOBAHUS,
TaK KakK Ha JJaHHBII MOMEHT HE CYIIECTBYET MPOTPECCHUBHBIX METOAOB ISl PEHIEHUS] ITOTO COLH-
aIbHOTO (heHOMEHA.

Crout pa3obparbcs, Kakue MEphl, KaKue MyTH PEIIeHUs JTaHHOW MPOoOJIeMBbl CYIIECTBYIOT Ha
JAaHHBIA MOMEHT U MOYeMY JaHHas Mpo0JieMa Tak MPOrPECCUBHO pa3BUBAETCS?

B YUK P®, B crarthe 22, CylIECTBYET MOJOKEHHUE, KOTOPOE MPEIYyCMATPUBAET OKA3aHUE T10-
MOIIIM 3aKIIOYEHHBIM M OCYIIECTBICHUE KOHTPOJIA 32 HUMU. HO Ha JJaHHBIM MOMEHT Ha KOHTPOJIE B
opraHax BHYTPEHHHX JeJl COCTOMT OKOJIO 3,5 MJIH. TpakJaH, OCBOOOXICHHBIX M3 MECT JINIICHUS
cBOOO/IBI, N3 KOTOPBIX OONBIITMHCTBO HYKJAETCS B TPYJAOYCTPOICTBE, COIMATBHOM 0OCTYKHBAaHUH,
MEIUITMHCKOW TTOMOIIH, 00ECTICUCHUH JKUIIbEM, BOCCTAHOBICHUU CEMEWHBIX M KOMMYHHKATHBHBIX
cBsizeil. M3-3a maHHOM cUTyally BO3HUKAET emI€ OJHA KpaiHe HeMpHsITHas mpobiemMa — BBICOKUN
MPOUEHT PELHIUBA TPECTYIUIEHUM.

[To nocnegnum ganueiM MBJ[ panee cynuMbIMU TpakJaHaMu coBepiiaercs nopsiaka 35%
MPECTYIUIEHUH 10 Bcel cTpaHe. CTOUT OTMETHUTh, YTO B PETMOHAX ATOT MPOLEHT HAMHOT'O BBIIIE U
MOKET J0XOIUTh 10 60-65%, COOTBETCTBEHHO BOMPOC COMMAIBLHON aJanTallii B pETHOHAaX TpeOyeT
HeMmeasieHHoro pemieHus. [Ipo0Giema coumanbHON afanTaldy 3TOW KAaTErOpUH JIUI] 3aTpyIHSETCS
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TAKXKE CJI0KHOM 3KOHOMHUYECKON CUTyauuen B cTpaHe. Ha peiHKE TpyAa mo4TH HET BaKaHCHUM I
JIUL, KOTOPbIE UMEIOT CYAUMOCTh, & €CJIH U €CTh, TO TOJILKO B KPYIHBIX IOpOIax B HEOOJBIIOM KO-
JIMYECTBE, OOBIYHO ATH BaKAaHCHU HE MOAPA3yMEBAIOT HUKAKOT'O COLMAIBHOTO KOHTAKTa, 3TO TaKHe
BUJIBI JIEATEIBHOCTH, KOTOPBIE MOAPA3yMEBAIOT pabOTy B HEOONBIIOM KOJUJIEKTHBE WU BOOOIIE
WHIUBUAYAIbHO (ABOpHUK). [Ipobnema TpymoycTpoiicTBa, OTCYTCTBUS JICHET Ha KWIbE, €Iy, TO-
Oy»1aeT OBIBIIETO 3aKIOYEHHOTO CHOBA COBEPIIUTD MPECTYILUICHHUE, TIOTOMY YTO OH HE BUJUT UHO-
'O pemieHus mpooseM, KOTOpbIe Y HETO BO3HUKIIH.

I'y6epnatop IlckoBckoit o6mactu A.A. Typuak (2009-2017) npeayioxkun 1meaeByo mporpam-
My "ColieiicTBHE 3aHATOCTH JIUI, OCBOOOAUBIINXCS M3 MECT JIMIICHHUS CBOOOJIBI M OCY)KJICHHBIX K
HaKa3aHUsIM U MEpaM YTOJOBHO-IIPABOBOI'0O XapakTepa 06e3 U30JSIIHUU OT O0IIecTBa, Ha TEPPUTOPHUH
IckoBckoit obmactr Ha 2012 - 2015 roaer", 6marogaps 1aHHOUW MporpamMme OBIBIIHE 3aKITIOYEHHBIC
CMOTYT MOJy4aTh KBAIM(ULIHMPOBAHHYIO TOMOIIL B MOUCKE PaOOTHI U KUJIIbS, YTO CAMOE Ba)KHOE —
MoI00p BaKaHCHM OYAET OCYIIECTBISTHCS UCXOISI M3 00pa30BaTEIbHBIX HABBIKOB OBIBIIETO 3aKIIIO-
YEHHOT'0, YTO MIOMOKET €My OBICTPO aIallTUPOBATHCSA K HOBOM JKU3HHU.

3a 3T roJel MOMOIIH OblIa okazana Oosnee yem 4000 OBIBIIMX 3aKIIOYEHHBIX, TO OTPOMHAs
uudpa s [IckoBckoii o0iacTu, KOTOpasi, HECOMHEHHO, CHU3UT KPUMHUHOTEHHYIO OOCTaHOBKY B
3TOM PETUOHE.

OuyeHb BaKHO OTMETUTH NPU 3TOM, YTO cTaths 37 Konctutyuun PO rapantupyer npaBo Ha
TPYA KaXJI0MYy, Ja&T MPaBO BBEIOMPATH POJ AESITEIHLHOCTH U podeccuto. HecoMHeHHO, TO, YTO pa-
0oTonmaTenu, MATKO TOBOpsA, HE oOpallaloT BHHUMAaHHE Ha OBIBIIUX 3aKIIOYEHHBIX, MBITAIOIIUXCS
TPYJAOYCTPOUTHCS, SIBISIETCSA OTPOMHOM COLMANIbHON IpobsieMoil, koTopasi npoTuBopeunt KoHcTu-
TYL[MU HalIeil CTpaHBbI.

Ho 4to xe nenatp, ecnu y 3aKIFOYEHHOTO JACHCTBUTEIBHO OUYEHBb CIIOKHBIA XapakTep, €CIH
Jla’ke MOCe BBIXO0/1a Ha CBOOOY OH MOXKET yrpoxaTh o01iecTBy? Ha Moii B3MIsi1, B MECTax JUIIIe-
HUS CBOOO/IBI JIOJDKHBI pad0TaTh TPAMOTHBIC U CHUTBHBIE TICHXOJIOTH, TIPY 3TOM B KOJIOHUSX JTOJIKHBI
OBITH BCE YCIOBUSA I KOM(DOPTHOM pabOTHI IICUXOJIOTOB.

Jlaneko He BO BceX KOJIOHMSIX Hallel CTPaHbI €CTh MOAXOJSAILINE YCIOBUS HE TO, YTOOBI NI
paboThl TICHXOJIOTOB, a JAJISl CaMOT0 COJIEP KaHMsI 3aKIIIOUEHHBIX, OT XOJOJHBIX KaMep U CKYTHOU
€/1bl Y HUX Pa3BUBAIOTCS CEPhE3HBIE 3a00I€BAHMUS.

Hamnpumep, ectp B34Th BO BHUMaHUE KOJIOHUU B CKAaHJIMHABCKUX CTpaHaxX, TO TaM CO3JaHbI
OTJIMYHBIE YCJIOBUS JUIsl PECOLUATM3AIUHN 3aKIIOUEHHBIX, ¢ HUMH Pa0OTalOT MCUXOJOTH, OHU CO-
JepKaTcsl B XOPOIIUX YCIOBUSX, HECOMHEHHO, TaKO€ COJIepPKaHHe — CUJIbHBIA yaap Mo OIJIKETY
CTpaHbl, HO 3TO M XOPOIIee BIOKEHHE, TaK KaK 3aKJIIOUEHHBIN MPU BBIXO/E Ha CBOOOY C OOJIBIION
JI0TIei BEPOSTHOCTU OCO3HAET TO, 32 YTO OH MOHEC HaKa3aHUe, B TOM uucie Oiaroaaps paboTe ncu-
XO0JI0Ta, a TAKXKE CMOXKET TPYJ0YCTPOUTHCS, UCXO/I U3 €ro 00pa30BaTeNIbHBIX HABBIKOB.

Emé onnuMm perienrieM npoOieMbl BUTUTCS co3aaHue MpodecCHnOHaNbHBIX KPYKKOB B KOJIO-
HUSX, T/Ie 3aKII0YEHHBIE MOTJIM OBl MPUOOPECTH KaKHWe-TO HOBBIC HABBIKH, JINOO K€ BCTIOMHHTH
panee npuoOperéHubie. [Ipu 3ToM, Mociie MPOXOKACHUS 00YICHHS B TAKHX KPYXKKaX 3aKITIOUEHHBIN
MOJKET MOJIYUYUTh Cpe/iHee CrelralbHoe 00pa3oBaHue, Oaronaps 4eMy MpoLecc ero Tpya0yCcTpo-
CTBa Ha BoJie OyZAeT emi€ Mmpolle, a HaBbIKM, TPHOOPETEHHBIC B TOJOOHBIX KPYXKKaX MOMOTYT TO/I-
HATH, HAIIPUMEP, YPOBEHb JIETKOM MPOMBIIIIEHHOCTH B Haunleil ctpane. M3Becren onbir OKY T-2
YOCHH Poccun mo Bnagumupckoii obmactu (Brmagumupckuit ieHTpa), rae 3akiou€éHHbIe UMEIOT
BO3MOKHOCTh TPYIUTHCS B TOJOOHBIX KPY)KKax, HallpuMep, 3aKITIOYEHHBIC TPOU3BOMIIT Kpecia,
JMBAHBI, KOTOPBIE TTOTOM BBICTABISIOTCS HA MPOJAXy B MarazuHax MeOeNd, IpU 3TOM, TIOCTIE BBI-
X0Jla Ha cBOOOAY OBIBIIMI 3aKIIOYEHHBIN UMEET BO3MOKHOCTb TPYAOYCTPOHUTHCS 10 MPUOOPETEH-
HOU clienuanbHOCTH. Takoi npuMep, HECOMHEHHO, SIBJISIETCS MOKA3aTEIbHBIM U JTOJKEH MPaKTHKO-
BaThCsl TOBCEMECTHO.

BaxHO OTMETUTH, YTO CTOUT PACCMOTPETh BO3MOKHOCTH CO3/IaHUS IIEHTPOB peadMIUTAIIUU
JUT OBIBIIMX 3aKIIOYEHHBIX, KOTOPBIE TOJKHBI BKIIIOYATh B €051 ICUXOJIOTMUYECKYI0, HApKOJIOTHYe-
CKYIO CITY>KOBI, a TaKXkKe CIY>KOY U OKa3aHUS IOMOIIH TPU TPYAOYCTPOUCTBE.

Ecnu y ObIBIIIErO 3aKiIIOUEHHOTO €CTh MPOOJIEMBI C JKUIIBEM, TO LIEHTP JAOJDKEH €My Mpeo-
CTaBUTb BO3MOXHOCTb KHJIbsI HEMTOCPEJICTBEHHO B CAMOM LIEHTPE, MIPU 3TOM JJIUTEIbHOCTh HAXO0X-
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JeHus Oy/IeT HAMPSIMYIO CBS3aHA C MOJIOXKUTEIbHBIMA H3MEHEHUSMU B KU3HU OBIBIIIETO 3aKITIOUYEH-
HOTO0, 4YTO OyIeT CTUMYJIOM JUIsl pa3BUTHS M YTO MOMOXKET OTOUTH KeJIaHUE COBEPIIUTH PELEIUB.
Takast KOHIIETIIIHSI TOMOXKET CHHU3UTh YPOBEHb MTPECTYITHOCTH B JIFOOOM peruoHe.

Utak, 4To ke Takoe pecoluanu3alus U Kakue OCHOBHBIE (DAaKTOPBI ATOrO SBIICHUS CYIIe-
CTBYIOT?

Peconmanuzanus — 3T0 cucTteMa pearupoBaHusl rOCyIapCcTBOM Ha MPECTYIHOE MOBEJIEHUE U
MIPEJICTaBIsIeT COOO0M TPOIECC, KOTOPBIA HampaBieH Ha (opMupoBaHue 3PQPEKTUBHON CUCTEMBI
MHCTUTYTOB, OCYLIECTBIISIOIIUX PECOMATTU3ALINIO 3aKITFOUEHHBIX.

Ompenensgercs, YTO pecolain3alus B y3KOM CMBICIIE CJIOBa - 3TO IIeJIEHANPaBIECHHBIN Mpo-
1[ECC BOCCTAHOBJICHMSI WJIM MMPUOOPETEHUS COI[MANIbHBIX LIEHHOCTEH, HOpM, 3HAHUM, OMbITA, CIIOCO0-
HOCTEH, a TaKXe CO3JIaHusl YCIOBUH, HEOOXOAMMBIX M JIOCTATOYHBIX ISl (JOPMUPOBAHUS Y OCYXK-
JCHHBIX TOBEJCHUYECKUX MOJIE]ei, BKJIIOYAIOIIMX OCHOBHBIE 3JIEMEHTHl HHCTUTYIHOHAIBHBIX
TpeOOBaHUH M TpeanucaHuil (3aJa4a-MUHUMYM) U YCTOWYMBOCTH CaMOCTOSITEIIbHON MO3UTHUBHOM
COLIMAJIN3aIUH er0 JTUYHOCTH (3a1aua-MakcumyMm). [2. C. 16-17]

YcenemHocTs peconuanu3anil COCTOUT U3 3 (GaKTOpOB:

1. Oco0eHHOCTH JTUYHOCTH OBIBIIETO 3aKIIOYEHHOTO, €ro XapakTep, MHTEIUIEKT, MOpalb,
TPYZIOBbIE HABBIKU. be3ycIoBHO, €Ciii 3aKIIOYEHHBIN caM HE OCO3HAET TOr0, YTO HYKHO U3MEHUTH
CBOIO JKHU3Hb — IIPOIECC PECOLUATN3AIMU HE CMOYKET Ha HETO MOBIUSTh.

2. YcioBus okpyxkawuie cpeasl. Ha nuaupyromme poiu TyT AOHKHBI BEIXOIUT Pa3IMUHbIE
LEHTPbI, KOTOPbIE MOMOTYT OBIBIIEMY 3aKIIOUEHHOMY TPYAOYCTPOUTHCSA, HAUTH KUIbE, a TaKKe
MOIIPaBUTH 3/I0POBbE.

3. YcnoBus, B KOTOPBIX COAEPIKAICS 3aKIIOUEHHBIA. Y CIOBUS COACPIKAHUS CHIBHO BIIHSIIOT
Ha MOBeJIeHNE OBIBIIETO OCYXIEHHOTO MOCJIE BBIX0/1a Ha CBOOOY, TOATOMY B JIAHHOW CUTYallUU HA
MIEpBBIC POJIM JOJKHBI BBIXOJIUTH, HAIPUMEP, TPYAOBBIE KPY)KKU Ha TEPPUTOPHH KOJOHUHU, OUO-
JIMOTEKHU, IEPKBH U TaK Jajee.

Ha nanHBIII MOMEHT Mpoliecc pecolHaln3alui OCYKIEHHBIX BCE Oolee aKTyaJeH B MHPE,
ATOT MPOIECC CTAHOBUTCS OJTHUM W3 BAXKHBIX KPUTEPHEB, KOTOPHIN MOXKET TOBOPUTH O IIMBUIIH30-
BaHHOCTH CTpaHbl. [lo3TOMy 0cO0YI0 aKTyanbHOCTh MPUOOPETAET MPUHATHE 3aKOHA O COLMATHHON
aJlanTalyy JUI, OTOBIBIINX YrOJIOBHOE HAaKa3aHHE, KOTOPBIN, C OJHOW CTOPOHBI, KOMIIEHCUPOBAI
OBl OTCTaBaHUE JINII, OCBOOOKIEHHBIX M3 MECT JIUIICHUSI CBOOOIBI, OT OCTAIILHON YacTH HaceleHus,
C Ipyroul - co3aaBaji Obl peaibHbIe MEXAaHWU3MBI COJICUCTBHS ATUM JIMIIAM B aJanTalldd 10 MECTY
xutenbcTBa. [1. C. 25]

B 3akiitoueHn CTOUT OTMETUTD, YTO HaKa3aHUE B BUJC JIMIIIEHUS CBOOOJIBI SIBIISIETCSI M3MEHE-
HUEM INIPABOBOI'0 CTaTyca Ipa)xJAaHNHa, B Pe3yJbTaTe Yero rpakJaHuH TEePSET COL[MaIbHbIE HABBIKH,
KOTOpBI€ OBUIA MPUOOPETEHBI B T€UEHUE KU3HU. TakuM 00pa3oMm, IeNIbI0 UCIIPABUTEIBHBIX YUpe-
KICHUU TOJKHO SIBISATHCS CIHOCOOCTBOBAHHE COIMAIBHOM alanTaiiy OBIBIIETO OCYKIESHHOTO,
WHa4e TOBOPS MPOBOJAUTH KOMILJIEKC MPOPUIAKTHUECKIX MEpP KaK BO BPeMsl OTOBIBAaHUS HaKa3aHUS,
TaK ¥ MocIe.
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In recent years, a number of new technologies providing energy, capacity and other grid ser-
vices have become available. The material below describes some of the most relevant technologies
currently being deployed that may impact how reliability is considered in bulk power systems, in
either a positive or negative way.

Large scale wind and solar power

According to the Global Wind Energy Council, there was 432.9 GW of wind generation in-
stalled worldwide by the end of 2015 (with more than 60 GW installed, 2015 was the highest year
on record). Eight countries worldwide have more than 10 GW of installed capacity. By 2020, the
Council forecasts 792 GW of wind power. Even if optimistic, it shows the large increase expected
in the short term, and even more that may come online in the planning time frame.

Most renewable generation such as wind and solar cannot be fully dispatched-down; it must
be used when available and where the power output varies with the weather. If communication and
control is available, it can be dispatched-down if required, but there is often a large opportunity cost
to do so, and many regions have requirements for a certain penetration of demand to be met by re-
newable sources. At least three characteristics of wind and solar lead to changes in system operation
and planning:

1.Variability: wind and solar vary over time frames from seconds, minutes, hours, days and
seasons. This uncertain variability complicates integrating these resources into plans and operation.
Weather variability across these time frames requires that additional supply resources be available
to provide power and energy when needed. In shorter time frames, this takes the form of increased
operating reserve requirements. Experience shows that both wind and solar can increase the need
for operating reserves by as much as 20% of installed capacity; though it can often be much lower.
Generally, the amount required as a percentage of capacity increases with increased wind and PV
penetration. By considering larger areas, diversity in wind and solar power output can help reduce
the overall variability and thus reduce balancing requirements, assuming sufficient transmission
exists to balance over the larger area.The variability inherent in wind and solar power also impacts
resource reliability.

For wind power, seasonal variations in the output may mean that it is not always available
during high-load periods; while solar, with its diurnal shape, may or may not line up with hours (or
season) of peak demand. Thus, their contribution to generation reliability can be relatively limited.
While wind power contributes to resource adequacy, it normally contributes a very low percentage
to installed capacity. Solar power may contribute to systems with daytime peaks, but will not con-
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tribute to nighttime-peaking systems. Additionally, both wind and solar see a significant decrease in
capacity contribution as penetration levels increase because their output is correlated, and thus,
eventually move periods of highest loss-of-load risk to other periods of the day or year. Larger geo-
graphic areas typically see a higher capacity contribution from VNS renewables.

2.Uncertainty: Wind and solar, as well as being variable, also pose challenges in terms of pre-
dicting how that variability will occur. As with variability, this occurs in the same multiple time
frames, from seconds to seasons. As weather cannot be perfectly predicted, the output of these re-
sources is also only partly predictable.

Much progress has been made in the past decade on improving forecasting methods, particu-
larly for wind but also more recently for solar. Typically, forecasts are based on large-scale numeri-
cal weather prediction models, which are then used with local sensors, satellite models, and statisti-
cal techniques, to predict wind and solar power output at suitable time horizons (hour-ahead, day-
ahead, etc.).

As with variability, increasing the area under consideration can improve forecast accuracy.
Typical values for forecast error are 10% root mean square error for a single wind farm, but only
4%-5% at larger levels such as over the German system. From a reliability perspective, this requires
having sufficient flexibility to manage such forecast errors, either through conventional generation,
storage, or demand-side options. Additionally, increased interaction with neighboring regions helps
mitigate uncertainty.

3.Inverter Interface: Most modern wind plants, and all solar plants, interface to the electric
power system using inverters to convert from DC to AC. They are designed to ‘follow’ system fre-
quency and do not inherently respond to a frequency disturbance unless explicitly controlled to do
so. Further, due to their near-zero marginal operating cost, PV and wind generation are almost al-
ways operated to produce maximum output, with the result that they have no "headroom” for re-
sponding to under-frequency events.

Most manufacturers of inverter-connected wind generators offer inverter control packages
that can emulate inertial response by borrowing kinetic energy from the rotating mass to inject addi-
tional real power to the system, but the response is limited and must be “paid back” within a few
seconds to prevent the turbine from stalling. These capabilities are not typically included unless
required by their interconnection agreement.

Both wind and solar generators can provide primary frequency response if controlled to do so;
for over-frequency response, this is well tested and used in many areas. Under-frequency response
requires some curtailment, and, while not economically desirable, has also been shown to be a very
effective resource when called upon. (For example, in ERCOT, under-frequency response is re-
quired from wind when it is already curtailed and has been shown to work well).

Other characteristics of wind and solar power may also impact on reliability. For example,
much of the wind power is located far from the load and thus may not provide local support, and
will require significant transmission construction to access the resource. As discussed in the next
section, much of the PV generation may be distributed, bringing significant challenges.With in-
creased penetrations of wind and solar, revenue sufficiency may become a serious issue.

Even with increasing wind and PV penetration conventional generation is still required to
meet peak demand and provide other services (at least until energy storage and demand-side options
become more widely available). As this new renewable generation reduces conventional generation
output, there will be less revenue for conventional generation, possibly enough that they are no
longer economically viable. Unless they are compensated in some other way their retirement may
jeopardize system reliability.

Battery energy storage

The primary use of energy storage has been to store energy during periods when energy de-
mand and/or costs/prices are low, and release it when demand and/or costs/prices are high. Energy
storage, mainly in the form of pumped-hydro storage, has been used to provide this arbitrage for
decades, and is well established. In most cases, this lowers system-operating costs, reduces
start/stop operations of conventional generation and increases revenues for plant owners. With in-
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creasing levels of variable generation, the potential for arbitrage may increase in many systems,
thus improving the economic outlook for storage. In some cases, without storage, large amounts of
wind or solar may be curtailed during low-load periods. In these cases, adding storage allows their
output to be stored for release later when load is higher or their output is low. As renewable genera-
tion curtailments increase, the economic benefits of adding storage will outweigh the costs by al-
lowing more use of these resources.

Batteries being installed today are usually energy limited (typically less than 2 hours of ener-
gy at maximum output at present). Thus, they can only make a relatively small contribution to re-
source adequacy. In the future, longer duration batteries may also start to become more prevalent as
costs of storing energy come down and new battery chemistries are used. In many areas, a specified
number of continuous hours of availability are required before being allowed to contribute as an
adequacy resource (e.g. in many US ISOS, 4 hours is needed). Therefore, longer duration batteries
may be able to better contribute to resource adequacy. With increasing renewables, and their in-
creased capacity contribution with storage, they should become more relevant during peak-demand
periods.

Batteries are also ideally suited for many other reliability services. For example, their quick
and accurate response means they can contribute to frequency regulation and spinning reserves. In
many cases, they are more accurate than conventional resources. In the US, FERC has mandated the
ISOS to reward frequency regulation resources, such as batteries, that can respond more accurately.
Some system operators use different frequency regulation signals for batteries that use both their
speed and accuracy, as well as recognizing their energy limits. Due to their relatively limited ener-
gy, batteries are probably best suited to this quick response rather than longer tertiary reserve uses.
As well as contributing to bulk system services, batteries can also help with local issues. Distributed
energy storage can help mitigate local impacts of rooftop PV, for example, microgrids can be aided
significantly by batteries when operating in islanded mode.

In conclusion each equipment has its positive aspects, but there are a sufficient number of dis-
advantages, over which work is underway to reduce their number or eliminate. Many technologies
are expected to become more prevalent in coming years, and so are described here in terms of the
characteristics that may have an impact on measuring bulk power system reliability.
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