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B Poccutickoit ®epepaliuu NpuHsaTa U GYHKIIMOHUPYET OyaluCcTUYeCcKas KOHIIEIIINS
MeXOYHapOoOHOTO IIpaBa, KoTopas IpefrnojiaraeT, YTo MeXaAyHapOoOHble IIPaBOBble HOPMBI He UMET
MIPSIMOTO AENCTBUS U BO BCEX CIIydasx TPeOyeTCs MX 3aKOHOOATeIbHAas MHKOPIIOPALKUS B IIPABOBYIO
CUCTeMy rocygapcTBa. BBeleHHEIE B POCCUNCKOE CEMENHOEe 3aKOHOOaTeIbCTBO IOCIIeTHIE
M3MEeHEeHUs U OONOoJIHeHUs 60iee 4eTKO 0003HAYNIIN [eiCTBUE NyaluCTUYeCKON KOHIEIIIUY B
00J1acTy peryIupoBaHus CEMENWHBIX ITPAaBOOTHOIIEHUM, TPENYyCMOTPEB IIPABUJIO O HEJOTYCTUMOCTH
npuMeHeHUs B Poccuu MeXXIyHapOOHEIX IIPaBOBEIX HOPM HECOOTBETCTBYIOIIUX KoHcTUuTyuu PO,
OCHOBaM IIPaBOIIOPSAIKa ¥ HPaBCTBEHHOCTHU.

B HacTosIIIEE BpeMs MUPOBOE COOOIIECTBO BEIPAXKaeT CYIEeCTBEHHYI0 00€CIIOKOEHHOCTD
mpobJieMaMy IPUHYOUTEIBHEIX ¥ IETCKUX OPaKOB, IUCKPUMUHAIINY XKEHIIWH, OeTeH, JTUI]
HETPAJUIIMOHHON CEeKCyaJlbHOW OPUEHTAIUH U C ITpo0jieMaMy TeHIePHON NOeHTUYHOCTH. Kak
orMmedaeT M.A. Tpodbumel, «110 3TUM IIpUUYUHAM Ha MeXIYHAapPOOHOM YPOBHE IIPEAIIPUHNMAIOTCS
MTOTIBITKY YHU(PUKAIIMY ITPABOBOTO PETryJIMPOBAHUSA CEMEWHBIX BOITPOCOB, CBSI3aHHKLIX CO CBOOOOOM
Opaka, paBeHCTBOM MIPaB CyIPYyroB, OpauYHBIM BO3PACTOM, TOCYyHAapPCTBEHHOUN perucTpalnuei u
IIpaBaMu JIUI] HETPAOUIIMOHHON CEKCYyalbHOM OPUEHTAIIMU U C mpobjieMaMu UAeHTUYHOCTH I10JIa.
ITom Bo3melicTBUEM OOIIIECTBEHHOIO MHEHMS MEXIYHAaPOOHBIE OTHOIIEHUS B 9TOU cdhepe
COIMANIbHOM KU3HU CTAHOBSITCS 00JIee COTTaCOBAaHHBLIMU, PETYJISITOPOM BBEICTYIIAIOT PA3IUYHBIE
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HCTOYHUKU MeXKOyHapOOHOTO IIpaBa, BKIIlo4das Mopaib».[1]

MeXXnyHapOOHbIE aKTH B chepe OPavyHBIX IPaB JIMYHOCTH PYKOBOOCTBYIOTCS IIPUHITUIIAMU
yBaXKEeHUS YaCTHOM U CEMEeNHOM XKU3HU rpaxkaHNHa U YelloBeKa, a TaKXKe UCKOPEeHEeHUs
OUCKPUMUWHAIIUY 10 KAKUM-TMO0 OCHOBAHMUSIM. B 3TO# CBsI3u 0co60e MeCcTo 3aHUMaeT [leKiapaius
OOH 1o BompocaMm ceKcyallbHOU OpHeHTalluu U reHaepHou ugeHTuuyHocTu 2008 r., mognmucanHasa 96
CTpaHaMU-4neHaMu. [JaHHBIN MeXIyHapOOHO-TIPaBOBOM aKT, B KoTopoM Poccuiickas ®enepanus He
y4acTBYeT, HallpaBJieH Ha yCTpPaHeHue BceX GopM OUCKPUMUHAIIUY 10 OTHOIIEHUIO K JTUIlaM
HeTPaOuLMOHHOMN CEeKCyalbHOU opueHTanuu. Poccuiickas @enepaliiusa Belpa3uia 0opuaabHyIO
TTO3UIIUIO IT0 BOMPOCY YYACTUSA B 3TOM MEXKAYHAPOOHOM JOKYMEHTE, KOTOpasi CBOOUIACh K TOMY, YTO
UMeeT MeCTO «MCKYCCTBEHHOE BBHIAEJIEHUE JTUI] C HETPAAUIIMOHHON CEKCyalbHOM OpueHTaIuen
ITOCKOJMIBbKY y2Ke IIPUHSAT U OeWCTBYeT MEeXKIYHAPOIHEIN AOTrOBOP 00 MCKOPEHEHUH BCeX (hopM
HapYIITaoIled OCHOBHBIE IIPaBa M CBOOOMILI YeI0BEKA AUCKPUMUHAIUN». [2] TeM caMbIM B
3aBUCHUMOCTH OT Te€X HUJIM MHBIX 0COOEHHOCTEH COMAJIbHO-KYIIBTYPHOTO, 9KOHOMHUYECKOTO PAa3BUTHUS
U YPOBHS ITPAaBOCO3HAHUS AEJIO MMPU3HAHUSI U COOTBETCTBEHHO UMIIJIEMEHTAIIUU HOPM
MeXOYHapOOHBIX aKTOB B chepe OpavHO-CEMEWHBIX PaB EIUKOM U IIOJTHOCTHIO OCTAeTCs
BHYTPEHHUM [EJIOM KaXX[0T0 TOCyHapCTBa: OT IOJTHOU JIETUTUMU3AINY U 3ALIUTH OPAKOB JTHI]
HETPaJUIMOHHON CEeKCyalbHOU OpUEHTAlluU U C IpobjieMaMy UOeHTUYHOCTH TI0Jia 00 UX
a0CoOI0OTHOTO HENIPU3HAHUS U [laXKe IIpecjieJoBaHuUs.

B coOTBEeTCTBUU C MONOKEHUSAMU MEXKIYHAPOOHBIX aKTOB B chepe OpayHO-CEMENHBIX OTHOIIIEHU M
BCTyIIJIEHUWE B OpaK pas3fenseTcs Ha TPU KaTerOpuH: IIpaBo Ha BCTYIJIEHUE B Opak, corjlacue u
opunudeckue ¢popmanbHOCTH. Kak mpaBuio, B HOpMax BHYTPEeHHEro 3aKOHOJaTeIbCTBa
TOCyOapCTBa ONPEMENSIOT, KTO BIPaBe BCTyIaTh B OpakK U MPEeObsBASIOT YCIIOBUE HATUYUSI
moOPOBOJILHOTO COTJIacHs (XOTS Ha IPaKTHKe TaKoe TpedyeMoe «COoTjlacrue» MOXKET HPEICTaBIIsATh
co0o0ii coracue riiaB CEMEHCTB, a He CTOPOH). I[ToMHMO 9TOr0, HalliOHAIbHOE 3aKOHOOaTeIbCTBO
TpeOyeT BHIIIOITHEHUS ONpeNeIeHHONW IIePeMOHNH, PEeruCTPAIIU HJTH aHAJIOTUYHBIX (OPMaTbHOCTEH
OJIST OTHeNeHus: OpakKa OT OPYTUX OTHOIIEHUM U OJIT TOTO, YTOOH BHYIIIUTD 3TO PA3JIMYHe CTOPOHAM,
a TakKXKe UX CEMbSM U B ILI€JIOM COLIMYMY.

BonbInHCTBO rOCymapCTB BBOOUT OIpefesieHHbIe BO3paCTHRIE OTPaHUUYEHU, OHU BapbUPYIOTCS OT
BO3pacTa «I0JI0BOU 3penocTtu» Oo 18 unu 21 roga. B HEKOTOPHIX CTpaHax OONYyCKaeTCs Pa3HbIA
BO3pACT AJI MYXKYUH U KeHIMH. B Takux cTpaHax Kak CIIIA u 'epmanus TpebyeTcs, YTOOHI
CTOPOHE!L OBITIM He MOJIOXK€e BOCeMHaAIlaTUJIeTHer o JIeT.

[TpaBOBOE perynupoBaHue 6PAaYHOTO BO3PAcTa B TOCYIapCTBaxX MCIAaMCKOTO MHUPA XapaKTepPU3yeTC s
TeM, UTO B HUX HE YCTAHOBJIEH MUHUMAIbHLIN BO3PACT B COOTBETCTBUU C TPAOUITMOHHBIM
KMCJIaMCKHUM IIpaBoM. OmHaKo, KOTUDUIMPYsT CBOM 3aKOHEI 0 Opake ¥ OCHOBLIBASICh HA
OOIIETIPUHSITHIX B MUPOBOH IIPAKTHUKE MOOX0axX OTHAesIbHEIe MCIaMCKHe TOCYOapCTBa YCTaHOBUIIH
MHHHMAaJIbLHLIH BO3PACT COTJIACHs JIMIla Ha BCTYIIJIEHKE B OpakK, KOraa OHO CUMTAETCS
OelCTBUTEILHEIM.

KtoueBbIM MeKAyHAPOOHBLIM ITPABOBLIM aKTOM B paccMaTpuBaeMol cepe TpaBOOTHOUIEHUN
o6uapyxuBaercs Heio-HMopkckas kousernusa OOH o coriacuu Ha BCTyIIEHKE B 6pakK, 6pagyHoM
BO3pacTe u peructparuu 6pakoB 1962 r. CornacHo ctaTthe 2 KonBeHIIMH ¢popMasibHEIE TPEeOOBAHU S
K OpaKy peryiaupyroTCcs 3aKOHOM I'OCymapcTBa 3akiodeHus. B cratbe 5 KoHBeHIINU
nmpenycMaTpuBaeTCsda MeXaHM3M OTKa3a B IIPDUMEHEeHUMU MHOCTPAaHHOI'O IIPpaBa JIMIIb B TOM CJIy4dae,
ecnu omoO6HOe TPUMEHEHNEe SBHO HECOBMECTHMO C ITYOIMYHBIM ITOPSOKOM IOCyoapCcTBa.

BaxkHoe 3HaueHNe UMeeT II0JIOKEeHHe O ITPU3HAHUU 3aKOHHO 3aKJII0OYEHHOT0 B COOTBETCTBUHU C
3aKOHOIaTeJIbCTBOM I'OCyZapcTBa OpakKa HJIM HNPU3HAHHOTO UM TaKOBLIM BIIOCJIEICTBUU BCEMH
moroBapUBaIOIIUMUCS rocymapcTBaMu (cT. 9). ITpu aToM B cooTBeTCTBUM C CT. 11 KoHBEeHIIMN
OOrOBapHBAaIOIIeecs TOCYyIapCTBO MOXKET OTKa3aTh B IPU3HAHUY OeHCTBUTEILHOCTH OpaKa TOJIPKO B
cly4dae, eclii BO BpeMs 3aKJIIoYeHUss 6paka B COOTBETCTBUY C 3aKOHOOATEJILCTBOM 3TOT'0
TOCymapCTBa: OJUH U3 CYIIPYTOB y3K€e COCTOSI B OpakKe; CYIPyru COCTOSIJIN B POMCTBE OAPYT C APYyroM
10 KPOBU UJIM II0 YCBIHOBJIEHUIO, 10 IIPSIMOY TUHUY WU KakK OpaT U cecTpa; OOuH U3 CYIIPYTroB He
OOCTUT MUHUMAJIbHOTO BO3pacTa, HeEOOXOOUMOTO IJI BCTYIIJIEHUS B OpakK U He MONIyYuJl
HeoOXoamMoe pa3pelleHne; OOUH U3 CyIIPyTroB ObI HeCIOCOOEH aTh COTlacue; OOUH U3 CYIIPYTOB
He man moOpoBOILHOTO corjiacus Ha Opaxk. [3]



HecobmnroieHune yCIoBUl 3aKI0Ye s OpaKa SIBISIeTCS OCHOBAHUEM [IJIST TOT'O, YTOOHI ITPHU3HATH
mogo0HBIN OpakK HedelCTBUTENbHEIM. HemeCTBUTEIbHEIN OpakK 1m0 6e3yCIIOBHBIM OCHOBAHUSIM
CUMTAETCS HeOeHCTBUTEILHEIM C MOMEHTA 3aKJII0YEeHHS, OCIIOPUMEIH Opak - 3To 6pak, KOTOPBIH
MOXKeT CUHUTAThbCS HeIeHCTBUTEIbHEIM, HO TOJIBKO II0 PEIIeHHI0 Cyoa WX HHOTO YIOTHOMOYEHHOTO
oprasa.

MexkOyHapoOHOe IPaBo B chepe CeMEeWHBIX OTHOIIEHHUN ITpegycMaTpuBaeT Ipu3HaHue Opaka,
3aK/II0YEHHOTO B OOHOM I'OCYJapCTBe, Ha TEPPUTOPUH OPYTroro rocymapcTBa. TakuMm oOpa3oM, B
COOTBETCTBHUHM C 3aKOHOATEILCTBOM I'OCYapCTBa 3aKJII0UYeHusT 6pak OymeT Mpu3HaH TaKOBBIM
OPYTUM TOCYyHapCTBOM I10 00IeMy mpaBuily. MCKIoueHne COCTAaBASIOT CUTyalluu, Korga Opak
MOZKeT OBITh IPU3HAH HEeeNCTBUTEIbHEIM B COOTBETCTBUH C 3aKOHOMATEIbCTBOM I'OCyIapCTBa maxke
B CJIy4dae, eCJIU OH SIBJISIETCS MeHCTBUTEIbHLEIM B COOTBETCTBUY C 3aKOHAMHU T'OCYOAapCTBa, B KOTOPOM
OBLJI 3aKJIIOYEH.

Pa3BuTre MexXOyHapPOOHOTO ITPABOBOTO PEryIMPOBAHUS B PA3IUYHLIX chepax COIMAIbHON XKU3HU U
opyrue oObeKTUBHBIE (DAaKTOPHI IIOPOXKIAIOT HEOOXOOUMOCTE 00JIee IIIUPOKOT0 UCIIOIb30BaHUS
rocymapCTBaMU MeXKOyHAapPOOHOTO IIPaBa B IIeJIX COTJIaCOBAaHHOCTH OEeHCTBUM. MeXOyHapOooHEIe
HOPMBI DOMYCKAIOT JIF0OEIe MOOgesiu ceMbu ((PaKTHUYECKOe COXKHUTEIbCTBO, MOJIMTaMHBIN Opak,
OOHOTIOJbIE TTAPTHEPCTRBA).

OduiranbHas ke poccuiickas KoHIenus 6paka BocIipou3BeneHa B OnpeneneHuu
Koucturymuonsoro Cyma PO, roe roBOPUTCS, YTO «HAIIMOHAIbHBIE TPAOULIMU K OPaKy OTHOCSTCS
HCKIJIIOUUTEJIBHO KaK K 6I/IOJ'IOI"I/I‘-IGCKOMY COIO3y MY2KYHWHBI U 2KEHIIIWHEBI, HAlIPDABJIEHHOMY Ha
CO3MaHMe CeMbH, a OMHO U3 ITpegHa3HauYeHUW CeEMbU - POXKIIEHNE U BOCIIUTaHue geTei». [4] Kak
ITPABUJIO TIOHSATHE OpaKa He OmpefeseTcs TakKXkKe B 3aKOHOOATEIbCTBE 3apy0eKHBIX CTPAH.

TeM caMBIM MOKHO TOBOPUTH 0 HEOOXOIMMOCTH BHECEHUS B IEeHCTBYIOIee POCCUMCKOe CeMeHHOoe
3aKOHOIaTeJIbCTBO 3aKOHOMATEIbHOT'O OIpeaeeHus Opaka [y pas3rpaHudYeHus JaHHOTO IOHSITUS
OT MHBIX COIIMAJIbHBIX SIBIIEHUM.
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