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AnHOTanusi. PaccMaTpUBaOTCS BOMPOCH], IOCBAIIEHHBIE PETYIUPOBAHNI0 UMYIIIECTBEHHBIX
OTHOIIEHUY CYIIPYTOB B MEKAYHAPOOHOM YaCTHOM ITpaBe. PaccMaTpuBaloTCs KOJIIU3UOHHEBIE
BOIIPOCHI 3aKOHHOT'0O ¥ TOTOBOPHOT'O PeKKMMa UMYIIleCTBa CyIpyroB. BHyTpeHHee 3aKOHOOATEIbECTBO
Pas3HBIX TOCYAApPCTB II0-Pa3HOMY PerjlaMeHTHPYeT BOIIPOC OIIpefesieHnusI pekuMa UMYIIeCcTBa
CYIIPYTOB.

KiroueBnIe cjI0Ba: UMYIIeCTBEHHBIE OTHOIIIEHUS, CYIIPYTH, MEeXXAyHapPOOHOe YacTHOe IpaBo, Opak,
OpadvHBIN MOTOBOP, OpavyHO-CeMEeNHbIe OTHOIIEHUS, CEMbS, UMYIIIECTBO, MHOCTPAHEll, THOCTPaHHBIN
3JIEMEHT.

3aKIUYeHHBIN 6paK B aOCOIIOTHO JTI000 CcTpaHe MUpa IopoxkKaaeT MHOTooOpas3ue o CBoeit
IIPaABOBOY MIPUPO[E IpaBa U 065I3aHHOCTH CYIPYIoB. YBeIn4YeHHe KOJINYeCTBa CMeIllaHHBIX OpaKoB
3a IoCcJeOHUe TOOH, a, B CBSI3HU C 9THM, ¥ yCUJIEHNEe MaHEeBPEHHOCTH I'PaXkaaH MeXIy CTpaHaMH,
BBI3LIBAET ¥ POCT BO3HUKHOBEHHUS MMYIII€CTBEHHEIX OTHOIIEHUH B YaCTU IPHOOPEeTeHUs UMYIIeCcTBa
3a MpefesaMu HaIleW CTpaHBl. TaKOro pofia CUTyalluy CO3[AI0T KOMIU3UU PA3TUYHBIX
IIPABOIIOPSOKOB, TPEOYIOIINX BHUMATEIbHOCTH IPHU YCTAHOBIEHUH PeXXHMa UMYIIeCTBa CYIIPYTrOB.
HNmy1iiecTBeHHBIE OTHOIIIEHU S, BO3HUKIINNE B Opake, B KaXKA0M OTHAEILHO B3SITOM CTpaHe
PeTyIupPyIOTCS T0-pa3HoMy. 3IeCh UMeeT MeCTO IIpsiMasi 3aBUCUMOCTb MEKIy ITPaBOBOM CUCTEMOU
OTOEJILHO B3SITOU CTPaAHEI, a TaK2Ke YCTaHOBJIEHHBIE B HUX IIPABOBLIE q)OprI CO6CTBeHHOCTI/I.
[auHbIN GaKT YCIOKHIET IIPOIeAypPy OIpefesieHns pekruMa UMYIIecTBa CyIpPyTroB B
MeXKXHAIMOHAIbHBIX OpaKax.

B 3aBHCHMMOCTH OT HCTOYHHUKA HCIIOJIb3YEMBIX KOJIJIM3UOHHBIX HOPM, BEITEKAIOIINX KaK U3
BHYTPEHHETr 0 (l"pa}KJIaHCKOFO), TaK U Me2KIOYHAPOOHOI'O ITPpAaBa, BEIOEJIAETCsA OBa IIOPAOKa
omnpenesieHus IIPUMEeHNMOI'O K PEe2KUMY UMYyIIIeCTBa CYIIPYT'OB IIpaBa: 3aKOHHBIN U HOTOBOpHOfI.

B cBOIO 0Yepenb 3aKOHHBLIN PEXKHUM [eJIUTCS Ha BUILL:
- peacum paszodenbHol cobcmeeHHOCMU (HAaHHOTO peXuMa IIPUAEPKUBAETCSA 3aKOHOIATETbCTBO
CTPaH aHTJI0-CAKCOHCKOM IMPAaBOBOI CUCTEMEBI, HEKOTOPHIX ITaToB CIIIA, a Tak:kKe OOIBIINHCTBA

MYyCYJIbMaHCKHUX CTPaH).

- peaicum obuieli coeMecmHol cobcmeeHHOCMU (CBOMCTBEHEH PEKUM POMAHO-T€PMaHCKOMN
MIPaBOBOM CUCTEME, TIPU 3TOM [OTYyCKAETCSI BO3MOIKHOCTb OMPEAEIEHUs] WHOTO PeXuMa
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UMYIIIeCTBEHHBIX OTHOIIEHUN MeXKOy CyIIpyraMu II0 COTJIallleHNI0. AHAJIOTUYHBIN PEeKUM UMeEET
pa3BuTHE CEMEWHOTO IIpaBa B cTpaHax BocTtouHou u LlenTpanpHOU EBPONEL, a TakKXe U B
Poccutickoii ®emepanun).

YKa3aHHBIE OBa BUAA SABISIOTCS OCHOBHBIMHU B OOJIBITUHCTBE CTPaH. OOQHAKO, BEIAESIIOT €11 TaKue
BUILI 3aKOHHOTO PEXXWMa UMYIIIECTBA CYIIPYTOB:

- pesicumM omJoxHceHHoU obw,Hocmu (umeeT MecTo B ['epmanuu, ABCTpuu, I'peliuu, CKaHOAUHABCKUX
CTpaHaxX U YeTKO perjlaMeHTUPOBaH 3aKOHOOATEIbLCTBOM. Peub umeT 06 o6IIHOCTH OyayIIero
[IPUPOCTa UMylllecTBa Cynpyros. CyTh ero 3akjlo4aeTcsl B TOM, YTO IIPU BCTYIUIEHUU B Opak
3aMepsaeTCda CTOUMOCTE aKTUBOB KazKI0T'0 U3 CYIIPYTOB. B KOHIIe 6paKa IIPpOBEPAETCHA, KTO, YTO U
CKOJIbKO HazXUJl, ¥ ypaBHUBaETCSA Noxon. OCHOBHOM CII0KHOCTHIO TAKOTO PEIKUMA SIBIISIETCS
HeoOXOOMMOCTE BEISICHUTE 00 pa3felia, Kakoe UMYIIeCTBO eCTh y KajXKA0T0 U3 CYIIPYTOB);

- pedxcum noaHoll coemecmHol coocmeeHHocmu (IpakTUKyeTcss B Humepnaumax. [aHHBINA PeXXKUM
IIpegycMaTpHUBaeT, YTO Aaxke moOpadvyHoe MMYIIEeCTBO II0CJIe perucTpanuu 6paka CTaHOBUTCS
o6muM. IMeHHO 110 9TOM IMpUYMHE B JaHHON CTpaHe dalle MPaKTUKYeTCs JOTOBOPHOU PexKUM
UMYIIIeCTBA CYIIPYTrOB, T.K. 3aKOHHHLIM HapyIlaeT IpaBa KaXKaoro U3 CyImpyroB. XOTs U3HAYAJIbHO
3aKOHOIATEeIb IIOCYUTAJI, YTO UMEHHO COeOqUHEeHNe KAllUTal0B U UMYIlleCcTBa OyOyIIUX CYIPYyTOB,
CKPEeIISIT UX COoi03 OoJjiee HamexkKHOo).

B Poccuiickoyt ®efepanmu pexkuM 00IIeli COBMECTHOM COOCTBEHHOCTH YCTaHABIUBAETCS HOPMaMU U
I'paxxkmaHckoro (a uMeHHO CT.256), u CeMeitHoro (a uMeHHO cT.34) KomeKkcos.

K 06111eMy COBMECTHO Ha’KHUTOMY UMVIIECTBY B CEMEMHOM 3aKOHOOATENbCTBE P oTHOCSTCS:

- IOXOMBI KAXKIOTO U3 CYIPYTrOB OT TPYIOBOM MJIU IPeOIIPUHUMAaTEIbCKOM, a TaK¥XKe Pe3yIbTaToB
WHTEJJIEKTYyaJIbHOU esTeJIbHOCTH;

- IOJTy4YeHHbIe KaXKObIM U3 CYIIPYrOB MEeHCHUH, TOCOOUs, a TaK¥XKe UHbIe NeHeKHbIe BBHITIIATH, He
MMeIOIINe CIIeNUaIbHOTO 1[eJIEBOr0 Ha3HAYeHUs (pas3nuyHas MaTepHabHAs IIOMOIIb, BO3MEIIeHEe
ymep6a, CBI3aHHOI'0 C YyTPATO# TPYOOCIIOCOOHOCTH BCIEACTBUE TPABM U mofgob6Hoe). CuuTaio
I[aHHbII;I IIYHKT HEKOPPEKTHBIM W HAaPYHIIAIOIIUM JINYHbBIE UMYIIIECTBEHHEBIE ITPDABa TOI'O CYIIpyra, KOMy
IIpefHa3HAYaINCh YKa3aHHBIE IeHEeXKHbIe CPefCTBa.

- mproOpeTEeHHEBIE 3a CYET OOIINX AOXO0B CYIIPYTOB OBUKUMBIE M HEABUXKUMBIE BEIIH, IIE€HHBIE
OyMarwu, mmau, BKJIaAbl, JIOJIY B KallUTajlle, BHECEHHBIE B KPEOUTHBIE YUPEIKOESHUS NI B UHBIE
KOMMepPUYeCcKue OpraHu3alluy;

- mo6oe Opyroe HaXMUTOE CyIpyraMu B Imepuop Opaka UMYIIECTBO.

Ha umyniecTBeHHBIE OTHOIIIEHUS CYIPYTOB B CMeNIaHHBIX OpakKaX UrpaloT POJib TaKWe OCHOBAHHEIE
Ha KOJUJTU3WOHHBIX HOpMax Takue GaKTOophl, Kak IIPaBo I'oCyapcTBa 00Iero rpaXkaaHCTBa CYIpyTroB
WM I'paXkaaHCTBa OOHOTO M3 HUX (Yallle BCero, Myza), IIpaBo CTPaHbl COBMECTHOTO MecCTa
ZKHUTEJIbCTBA, IIPABO CTPAHBI MECTOHAXO0XKOEHUA UMYIIIeCTBa, IIPAaBO CTPAHEHI, BblﬁpaHHoe II0
COTJIAIlIEHUIO CYIIPYTroB (ABTOHOMHEIM cTaTyT). CumTaio BEIOOP 3aKOHOOATEIbCTBA TOCYIapCcTBa 110
MeCTy HaXOXOeHHnsa NMylieCTBa CYIIpyroB oosiee Pa3yMHBIM, JIOTUYHBEIM B BOIIPOCE YCTAaHOBJIEHUA
pexuma.

[IpaBUIbHO YCTAHOBJIEHHBIN PEXKUM MMYILIECTBEHHBIX OTHOIIIEHUH UTPAaeT BaXKHYIO POJIb U B CIIydae
CMEPTHU OOHOTO U3 CynpyroB. OMHOBPEMEHHO C HACJI€ICTBEHHLIMHU IIPAaBaMH PeIIaeTcsi BOIpoc 00
MMYIIIEeCTBEHHBIX IIpaBax IIePeKUBIIEro Cynpyra. [[I0BOJIBHO YaCTO pa3rpaHUYEeHNEe MEXK/IY IIPaBoM,
MIPUMEHUMEBIM K PEXKUMY UMYIIEeCTBEHHBIX OTHOIIIEHUH CYIIPYTOB, U IIPAaBOM, IPUMEHUMBIM K
HaCJIeJOBAaHUIO, TPUBOAUT K CIIOKHOCTSAM. [I0TOMY pPeryinpoBaHue OCTPO HEOOXOAUMO.

B cooTBETCTBMH C IIPABOM, IIPUMEHUMEBIM K 3aKOHHOMY PEXKUMY UMYIIIECTBA CYIPYIOB,
OTIpenensIoTCs:

* MMYIIIECTBEHHBIE MACCHEI U X HpaBOBOﬁ CTaTycC;
¢ IIpaBa CYIIPYTOB II0 BJIaAE€HHIO, ITOJIb3OBAHUIO M PACIIOPAXKEHUIO UMYIIIECTBOM;



e OrpaHMYEHUS IIPaB CYIPYTOB II0 PACIOPSIKEHHUIO UMYIIIECTBOM U YCJIOBUS IPUHATUS UMHU
MMYIIEeCTBEHHBIX 00513aTenbCcTB. Hanmpumep, B PO Heo6X0aMMO MOJIydeHNe HOTapUaibHO
YAOCTOBEPEHHOTO COTJIACHSI OJHOTO CYIIpPyTa MPH COBEPIIEHUH APYTUM CYyIPYTOM CHEJIKH I10
PaCIOPSIKEHUI0 HeABUKUMBIM UMYIIIECTBOM U COENIKH, Tpebyrollei 00s3aTeTbHON
peructpauuu B Yrupasneauu demepanbHON CITyKOBI TOCYIapCTBEHHON PETUCTPALINY,
KafacTpa ¥ KapTorpaduu B CIydasX, eCIIM UMYIIEeCTBO opopMIeHo B 6pake Ha OOHOTO U3
CYIIPYTOB;

e OTBETCTBEHHOCTH CYIIPYTOB IO HOATAM epeld KpeauTopaMu;

e [ONM CYIIPYTOB IIPU pa3fejie UMYIIEeCTBa, a TAKXKe IIPaBo Ha MOJydYeHue KOMIIEHCAIIUU OT
cympyra ¢ 60jiee BLICOKUM [IOXOOOM (CTOUT OTMETHUTh, YTO He B KaXKIOOU CTpaHe
IPeyCMOTPEeHB 3aKOHOOATEeIbCTBOM TaKKWe OTCTYIIHBIE);

* OCHOBaHWS IIPEKPAIIeHUs ¥ U3MEHEHUs pPeKUMa MMYIIeCTBa CyIpyroB, B YaCTHOCTH,
OOTyCTUMOCTD 3aKJII0YeHUsT 6PavHOT0 JOTOBOPA.

[IOroBOpPHOM peKHUM MMYIIECTBa CYIIPYroB IOApa3yMeBaeT Halu4yue OpavyHOro JOTroBOpa
(KOHTpaKTa), 3aK/II0UEHHOT0 MEXIY CYIpyTraMu.

I/IHCTI/ITYT 6paT-IHOFO OOT0OBOPA aKTUBHO HCIIOJIb3YETCS B 3aKOHOOATEeJIbCTBE 6OJ'IBH_II/IHCTBa Pa3BUTHIX
cTpaH. [ImocamMu JaHHOTO AOTOBOPA SBJISIOTCS BO3MOXKHOCTb CAMOCTOSITETLHO OTIPENEeTUTh CTaTyC
UMYIIIeCTBA, HAaXOISIIEerocs B COOCTBEHHOCTH CYIIPYTOB, BHE 3aBUCUMOCTH OT CIlocoba ero
mpuoOpeTeHus.

OCHOBHO¥ 11€J1bI0 3aKJTIOYEHUS CYIPyraMu OpavHOT0 JOTO0BOPA SBISIETCS CTPEMIIEHUE
YCOBEPIIIEHCTBOBATh 3aKOHHKLIA PEXKHUM, ITPUCIIOCOOUB €T0 K 0COOEHHOCTSIM OTHOIIIEHUH MEeXIy
cynpyraMu u paKTHYeCKO! CUTyaluei. B 001acTy MeXXIyHapPOIHEIX OTHOIIEHUH 3aKJTIOYeHne
OpavHOTro mOroBOopa TeM OoJjiee OMpaBHaHo, MOCKOJIBKY 3a9aCTyIO TO3BOIsIEeT n30eKaTh 1[eJI0r0
KOMIIJIEKCA TTPAKTUYECKUX TPOOIIEM.

CTOUT OTMETHUTH, YTO HUCIIOJIb30BaHUe B TeKCTe II. 2 ¢T. 161 CeMenHOro Komekca P® TonmbKo
TEepMHUHA «CYIPYyTHU», HE JIUINAET JIUI], ellle He 3aperucTPUPOBaBIINX OpaK, BO3MOXKHOCTHY BEIOOpaA
OIPUMEHUMOTO IIpaBa. CunTaio JaHHY0 GOPMYINPOBKY HEKOPPEKTHON, IPUBOIAIIEHN K HUUYEeM He
000CHOBAHHOMY OTPAHUYEHUIO IIPaB «OyOYyIIUX CYIIPYTOB».

Kak cnenyet u3 Tekcra 1. 2 ct. 161 CeMeriHoro kogekca P®, cynpyru HUKaK He OrpaHUY€eHEl B
BeIOOPE ITPaBa, MPUMEHUMOTO K OpavyHOMY KOHTPAKTY. TeopeTudyecku OHU MOTYT U30paTh
3aKOHOIaTeJIbCTBO CTPAHBI, C KOTOPOM HU OJWH U3 CYIIPYTrOB, HU WX UMYIIECTBO HUKAK He CBSI3aHHI.
OpHaKO Ha MPaKTHUKe Iiernecoo0pa3Ho OrpaHHuYMBaTh BHIOOP TOJIBKO 3aKOHOIATEJIbCTBOM TeX CTPaH,
C KOTOPHIMU Y CYIIPYTOB MJIM WX UMYILECTBA UMEETCS PeajibHas IPaBOBasi CBSA3b.

B poccuiickoMm ceMelHOM 3aKOHOAATeIbCTBe PoCcCUY HET YeTKOTO periaMeHTa Ha ciydai, eciiu
CyIIpyT¥ He BOCIIOJTb30Ba/IMCh CBOMM IIPABOM BhIOOpA MPUMEHUMOI0 ITPaBa MPU 3aKII0YEHUN
OpavHOTro mMOroBopa. B HEM yKa3aHO, YTO MOXKHO U3MEHUTH COT/IAIIEHNE B JTI000M MOMEHT BPEMEHH.
W He MPOCTO TIPOU3BECTH pa3men ux 00Iero UMyIecTBa B mepuop 6paka, HO TaKXkKe U IIPU ero
pacTopXKeHuH, a elle ¥ B TeYeHHNe TPeX JIeT MOCJie pacTopxkeHus 6paka. OmMHaKO, 9TO KacaeTcs
TOJIPKO TeX CJIydaeB, KOr'fa IPUMEHUMBIM SIBJISIeTCSI MMEeHHO IIpaBo poccuiickoe. Korma npasa u
00513aHHOCTHU CYIIPYTOB 110 6PAa¥YHOMY IOTOBOPY PETyIUPYIOTCS 3aKOHOOATEILCTBOM MHOM CTPAHHI,
TO YCJIOBHUS U OOIMYCTUMOCTDb TAKOTO U3MEHEHUS 3aBUCSAT OT IPUMEHUMOI'0O ITpaBa.

KoukpeTHoe comepzxkKaHue OPavHOT0 JOTOBOPA OIMPenessieTCcs CyIpyraMu U MOXKeT UMETh ITUPOKUH
CIIeKTp ycnoBur. OmHAKO 3aKOHOM KaKOOW OTHEeJIbHO B3SITOM CTPaHbl IPeAyCMaTPUBaOTCSI
onpenesieHHBIE paMKHU OIS CYIPYTrOB, Peanu3yoIlIuX CBo Bojt. Hanpumep, cornacHo 1. 3 CT. 42
CemMmertHoro Kogekca P® GpauHbIil JOTOBOP HE MOXKET OrPaHMYUBAThH IPABOCIOCOOHOCTD HITH
oeecnocoOHOCTEL CYIIPYTroB, UX IIpaBo Ha oOpallleHue B Cy[ 3a 3alllUTOM CBOUX IIPaB; PETryIupPOBaTh
JIMYHBIE HEMMYIIIECTBEHHbIE OTHOIIIEHNA MeXy CYIIpyraMu, IipaBa U 00513aHHOCTH CyIIpyTroOB B
OTHOIIEHUY [eTel; IpeaycMaTPUBaTh IMOJI0XKEHN S, OTPaHNYMUBAIOIINeE ITPpaBa HETPYIOCIIOCOOHOT O
HYyZKJaloIerocs Cynpyra Ha IIoJydeHNe COOdepKaHus; cogepKaTh OPyrue YCI0BUSI, KOTOPhIE CTaBAT
OMHOTO W3 CYIIPYIOB B KpaliHe HEONIATOMIPUSITHOE TI0JIOKEHNEe UIHU ITPOTUBOPEYAT OCHOBHEIM
HavajlaM CeMeNHOIr 0 3aKOHOAATEe/IbCTBA. Y CJIOBUS OPAavyHOT0 OTOBOPA, ITPOTUBOPEYAIlero JaHHBIM
OXpaHUTEJIbHLIM HOPpMaM POCCHUHCKOT0 CEMEMHOT0 3aKOHOOaTeNbCTBa, Ha Tepputopuu PO He
OelCTBYIOT U HOTapuyCaMHU yYUTHIBATHCS HE MOTYT.
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B cooTBetcTBuU CO CT. 41 CeMeriHOTO Kogekca P® OpayHEBIi JOrOBOP MOXKET OLITH 3aKJII0UYEH KakK [0
TOCYOapCTBEHHOM PeTruCTpalluy 3aKIYeHns Opaka, Tak 1 B 1000e BpeMs B ITepuo Opaka.
BpauHbIN JOTOBOP, 3aKITIOYEHHBIM M0 TOCYOapCTBEHHON PEerHCTPalluy 3aKIi0veHus 6paka, BCTyIaeT
B CUJIy CO OHS TAaKOM perucTpaluu.

Korpa 6paK 3aKJII09€H C MHOCTPAHHBIM 3JIEMEHTOM, BOSHHUKAET BOIIPOC: 3aKOHOOATEJIIbCTBOM KaKou
MMEHHO CTPAHHBI HY2KHO PEeryjanupoBaTh UMYIIIECTBEHHEIE OTHOIIEHUA CYIIPYTOB.

Cpenu yHUBepCaslbHEIX KOHBEHIIUY B aHHON 00J1acTH, perynupylollei UMyIlleCTBeHHEIe OTHOIIIEHUST
CYIIPYTOB B CMEIIaHHBIX Opakax, sBnsgeTcsi KOHBEHIIUS O TpaBe, MPUMEHUMOM K peRMMaM
MMYyIIlecTBa Cynpyros, npuHaras B 1978 r B 'aare. CTouT o6paTuTh BHUMaHUe U Ha KOHBEeHIINIO 0
IIPaBOBOM IOMOIIY U ITPAaBOBBIX OTHOIIEHUSIX 110 TPaKOaHCKUM, CEMEUHBIM U YTOJIOBHBIM IejlaM
(MwuHCcKast KouBeHIIUS OoT 1993 1), a Takke KOHBEHIINIO O TPAaBOBOM ITOMOIIHA U IIPAaBOBBIX
OTHOIIIEHUSX 110 TPaXKAaHCKUM, CEMEWHBLIM U YTrOJIOBHBEIM menaM (KuiinHeBcKass KOHBeHIUsS oT 2002
r). B mepBoit Poccuiickas ®epepalivs He y4aCTBYEeT HO IIPU 9TOM AOMyCKaeT BO3MOXKHOCTH
KCIIOIb30BAHUS €€ PEUIeHUM B HEKOTOPHIX CIlelupUUeCcKUX ClIydasx.

[TpencraBisieTcsl, YTO BO3MOXKHOCTD 3aK/II0OUYEHUsI OpayHOTO [Or0BOpa 3aBUCUT OT IIpaBa,
IIPUMEHUMOTI0 K NeNCTBYIOLIEMY PEeXXUMY UMYIIecTBa Cynpyros. Haye roBops, CyIpyru MOTyT
CBOMM COTJIallleHueM U3MEHUTh PEeXKUM UX UMYIIEeCTBa, TOJIBKO €CJIU IIPaBo, IPUMEHUMOe B
HaCToslllee BpeMs K UX UMYIIIEeCTBEHHLIM ITpaBaM U 0053aHHOCTSM, 9TO I03BOJIsAET. [IoaToMy, ecnu
WHOCTPaHHOE IIPaBO, PEryIUpyIoIllee UMYIIeCTBEHHEIE OTHOIIEHUS CYIIPYrOB, 3alpeliaeT
“3MeHeHUe pexkuMa IIocjle 3aKiiodeHus 6paka, Jo0ble coTIalleHus B JaHHOM 00JiacTu OynyT
HEeNEeNCTBUTEIIbHEL.

[TpakTUKa HOTOBOPHOI'O PETYINPOBAHUS UMYIIIEeCTBEHHBIX OTHOIIEHUY CYIIPYTOB B CTPAHaxX aHIJIo-
CaKCOHCKOM IIPAaBOBOM CUCTEMBI HCXOOUT M3 BO3MOXKHOCTH yBSI3BIBATh PEIIeHNE UMYIIeCTBEHHBIX
BOIIPOCOB CYHIPYTI'OB C UX MaHEPaMH, OeHCTBUSIMHU, MOPAJIbHBIM O0OJIMKOM, HAaXOsICh B Opake.
Hampuwmep, Takue ¢aKThl, KaK CyIpyxKecKas U3MeHa, PoOXKaeHUe AeTel B IPUHITUIIE WU
OIlpefeNIeHHOro 11071a, I10 COTJIallleHU0 CYyIIPyroB o0yclaBiuBaeT pa3Mep CyIpyKeCcKou fonu nubo
BOOOIIIe NTUIlIeHNEe TaKOBOM, YyCTaHABIMBAET MHBIE UMYIIIECTBEHHBIE TIOCTIEICTBUSA. Bompoc o
MIPU3HAHUU OaHHBIX MOMEHTOB Ha TeppuTopuu Poccum octaeTcs OTKPHITHIM II0 HacTosIee BpeMs. B
CBOIO O4Yepenb, CHUTAI0 3TO HE TOJIBKO BO3MOZKHBIM, HO Y IIPDUMEHHNMEIM B ITIE€PCIIEKTHUBE B
POCCHICKOM CEMEUHOM IIpaBe.

SAnoHCKOe XKe rpaXkJaHCKoe 3aKOHONATEIbCTBO IIPeayCcMaTpUBaeT COBMECTHYI0 COOCTBEHHOCTD
CYIIPYTOB TaKXe Kak u B Poccuu, HO JOTOBOPHOU PEKUM MMeeT CYILIeCTBEHHOE OTJINYMeE: B AIOHUN
SIBJISIETCS 3aK/II0YeHne O6PavHOoro JOroBoOpa ellle I0 3aKIYeHrsI Opaka, TeM caMbIM, OpauHbIi
KOHTPAKT IpUHUMaeT Ha cebs popmy mobpauHoro cormamieHus. CTOPOHB fOOPAYHOTO COTJIAIEHUS
MOTYT OIIPENEJIATh er0 COAepKaHue, IPU 3TOM K GopMe IPEeIbSIBIISIOTCS CTPOTue TPeOOBAHU:
OpavyHbIN JOTOBOP OEWCTBUTEJIEH JIUIIE B CITyYae ero 3akK/JII0YeHUs 00 MOMEHTA MoJavyy 3asIBJIEHUS O
BCTyIJIeHUU B 6pak. [JlaHHOe TpeboBaHUe OrOBOPEHO B CT. 755 I'pakgaHCKOTO KoeKca AnoHuH.

[ToO6payHble KOHTPAKTH TAKXKE UMEIOT TOMYIIPHOCTh U B ABcTpanuu. OOHAKO, C HEKOTOPHIM
HIOQHCOM: OH [IOJI?KEH ObITh COCTABJIEH MCKITIOYUTEIIFHO Ha TEPPUTOPUU ABCTPATIUH.

B Kanapge mo6padyHoe yperyiupoBaHue UMYIIECTBEHHBIX OTHOIIIEHUH OyOYIIUX CYIIPYTOB TaKXKe
IIPaBOMEDHO.

3aKO0HOOATEJIECTBO HEKOTOPHIX CTpaHax EBPOIIEI CMOTPUT Ha TaKoe SBJIeHNE Kak mobpadHoe
coriameHue ¢ OCTOPOIKHOCTBIO, C 0COOEHHOCTIMU (K mpuMepy, B Mcnanuu ycinoBus qoOpavHOro
OOrOBOpA JEeNCTBUTENBHEI, TOKA HE MPUYUHSIOT yiIepd JeTsM MJIM He HAHOCAT CEePbe3HOr0 Bpena
OOHOMY M3 CympyroB). B Takux cTpaHax, Kak bpasunus, Konym6us, Anonus, [TopTyranus,
BeHnecyarsa 3aknodyeHre 6pavyHOTro JOT0BOpPa BO3MOXKHO B IIPUHIUIIE TOJIBKO OO perucrpalnuu Opaka.
[TomuMo IpoYero, yCjaoBus, C KOTOPEIMU B pa3HBIX CTPaHaxX CBA3bIBAETCS OEUCTBUTEILHOCTD
“3MeHeHUs JIerajlbHOI'0 pexkuMa B O6pauyHOM [JOT0BOPe, TakKxKe pasnudarTcs. [TomobHOoe
pa3Hoobpas3ue 3aKOHOMATEIILCTBA B PAa3HBIX CTPaHaX BHI3BIBAET MMPAKTUYECKUE 3aTPYOHEHUS, A1
KOTOPHIX ¥ HEOOXOOUMO HAUTHU PEIlleHue.

B HEKOTOPHIX CTpPaHax Ha 3aKOHOIATEeIbHOM YPOBHE HEe IIPeAyCMOTPEH MU 3allPelleH JOTOBOPHOMN



peXuM UMYIIeCTBEHHBIX OTHOILIEHUN CylIpyroB. B KadecTBe IpuMepa MOXKHO IIPUBECTU MHOMIO.
COOTBETCTBEHHO, €CJIU CYNIPYT'¥ AazKe eCIHU 3aKJII0YMIIM TaKOBOU Ha Tepputopuu Poccurickonu
depepanyy UM KaKOU-TO OPYTOUM CTPaAHBI, a Pa3fgeIuTh UMYILIEeCTBO PEIINIA B UHOUNCKOM CynOe, TO
3aKOHHOM CHJIBI TaKOM OpayuHBIN OOrOBOP He OymeT. 3alpeT Ha U3MEeHeHHe 3aKOHHOTO pexXuMa Ha
OOTOBOPHOM TaKxXKe uMeeTcsd B Aprernture, bonusuu, Kybe, PyMeiHUH.

B Kutae B TeueHHe MHOTUX BEKOB IIepe[l 3aK/IIoueHrneM Opaka COCTaBIAIM «KPaCHHBIM NOTOBOP>» Ha
OyMare KpacHOTO IIBeTa, KOTOPHIM comepzKall CBeIeHUs 0 TPUOaHOM, HO TPAaKTUYeCKU HUKOTTIa He
oIlpefnesisiy Ipollefypy pa3sfesia UMylllecTBa. TaM CUUTAIOT, YTO eciu Oyoyliue Cynpyru OyMaioT O
pasBofe, To 6pak uM He HyxkeH. Y Tonmpko B 2003 rony KuTaiickuii BepXoBHBIN CYyI IPUHSIT
peleHue, 9YTO JOOPAYHBIM KOHTPAKT MOXKET COMlePKaTh MMyHKTHI O IIpaBax Ha JOXOMObI OT
KallWTaJIOBJIOKEeHUY OJHOI'0 U3 CYIIPYIroB ¥, KOHEYHO, 00 MHTEJJIEKTyaIbHOM COOCTBEHHOCTH.

EcTb cTpantl, roe 6pak B IPUHINIIE He 3aKi09aeTcsa 663 OOHOBPEMEHHOT'0 COCTaBIeHUsI OPavyHOTro
morosopa. Hanpumep, Uspauns. B kry6e!!! ykasrBaeTca gaxe cymMMa Tak Ha3BIBaeMEIX OTCTYIIHEIX,
KOTOPBIE MY’K HOJKEH 3aIlJIATUTh XKEeHe B ClIy4yae HEMOTUBUPOBAHHOTO, II0 MHEHHUIO PAaBBUHOB,
pa3Boma. CymMa 3Ta oOBIYHO GOJIBIIAS ¥ TTOPOU UCUYHUCIIIETCS AEeCSITKaMU ThicAY mojuiapos CIIA.

B CIIA 3akOHOZaTEeNIbHEIM aKTOM, PETYIUPYIOIIUM JOTOBOPHON PEXKUM UMYIEeCTBa CyIIPYyroB
SIBJISIETCS TUIIOBOM EQUHBIN 3aKOH 0 MOOpadyHBIX U CYyIpyKecKux cornaireHusx («<UPAA»), KOTOpPBIHM
MIPUHAT B OBafLlaTU CEMHU IIITATaX, @ TakKXkKe OTHEJIbHBIX 3aKoHax mTaToB. UPAA 3amaeT TobKo 6a3y
peryIupoBaHus OISl OTIPeeIeHHOM YacTH IIITAaTOB, a BOT 3aKOHBI CaMUX IIITaTOB UMEIOT ykKe 0ojee
MoApPOoOHYIO perjiaMeHTaIuio ¥ MOTYT 3HAQUUTEIbHO OTJIMYAThCS APYT OT ApyTa.

Hanpuwmep, B mraTe Aifaxo BCE UMYILIECTBO, KOTOPOE CYIPYTH IPHUOOPETAIOT II0Cie 3aKII0YeHN s
6paka, MOCTyIaeT B COBMECTHYIO COOCTBEHHOCTH, a IIPY Pa3BOJ€e BCEe aKTHUBEI U ITACCUBEI HEJISTCS
OPOBHY. [laHHEIM ITOOXOM PaCIpOCTPaHeH BCero B 9 mTaTaxXx ¥ Ha3bIBAETCSI «community

propertym ». B mpyrux mraTtax CIIA peicTByeT Imogxopn «common law propertym ». To ecTh TO, 4TO
OBUI0 TPUOOPETEHO KAaXKALIM IAPTHEPOM B TedeHMe Opaka, MPUHALJIEXKUT UCKITIOUUTEITEHO eMY.
3aKOHOOATEJILCTBO BCEX IIITATOB COOEPIKUT B cebe TpeOoBaHME, YTOOB OPaYHBIN TOTOBOP GBI
TOAIMCAH [0 BCTyIJieHUud B Opak. [IpuyeM c BpeMeHHBIM OrpaHudYeHneM - He MeHee, 4yeM 3a 24
yaca [1o cBagbOBl. B MpoTUBHOM clydae noAnucaHue 6pavHOro KOHTpPaKTa HOCUT XapaKTep
MIPUHYXKIEHUS U ITOBOJIFHO JIETKO ocriapuBaeTcs B cyne. Heo6xoOouMo y4ecTs, YTO eCiu
CymnpyzKecKas Ilapa pelIniia pacTOPTHYTh Opak Ipu HalIuuuu OpavHOT0 JOTOBOPA, 3aK/II0YEHHOTO B
CIIA, pa3BecTuCh MOXKHO TOJIBKO B TOM IIITATe, TOe OH OB 3aK/II04YeH. [Ipu 9TOM KOJITMYEeCTBO
OpadHBIX TOTOBOPOB B TaHHOM cTpaHe mpeBuiaeT 70%, 4TO TOBOPUT O TPAaMOTHOM LIMBUIIN30BAaHHOM
IoaxoAe MY2KUYUH U KeHITWH K 3aKI04YeHnio 6paka. W3 Bcero BEIIIECKA3aHHOTO CIIENYET BHIBO[I,
YTO UMEHHO JOTOBOPHOU PEXUM HUMYIIeCTBa CYIPYTOB SIBIISIETCS CaMbIM OIITUMAJILHBIM B DEIeHUN
MMYIIIECTBEHHBIX BOITPOCOB Kak B Poccuiickoit Pemeparnu, Tak 1 3a pydbexom. Poccurickui
MEHTAJINTET MellaeT OYOYIIUM CyIpyraM 3agyMaThCs O TOM, KaKue IOC/IeICTBUS HECET 3aKOHHBIN
pexXuM B CIy4dasx pacTopzkeHus 6paka. OTHomeHue K 6paky B Hallel cTpaHe chopMupOBaIOCh
OOCTATOYHO HAaBHO U OTHOCUT HOOPOBOJILHEIN COI03 MYXKYMHBI U JKEHIITUHEL K YEMY-TO
BO3BBIIIIEHHOMY, poMaHTHYeckoMy. O6CyKaTh UMYIIECTBO COBMECTHOe (Kak Oymyilee, Tak U
UMeIollleecsi) CYUTAeTC HeyTOOHBIM, TTIOCTHIIHBIM, HOCSIIIUM KOPBICTHHIM XapaKTep, IPUBOOSAIINM
3aBeoMO K HeloBeputio. Takke 00JIbIION Mpo6ieMo Toro, YTo 6padHbie MOTOBOPH B Poccuu He
UMEIOT OOJIBIIIOT0 PACIPOCTPAHEHUS, IBIIETCS TO, YTO OH PETYIMPYET UCKITIOUYUTETBHO
UMYIIIeCTBEHHEIE BOIIPOCH], YTO MPUHIMNINAJIFHO OTJINYaeT POCCUNCKOE 3aKOHOOATEIbCTBO B 9TOM
00J1acTH OT 3aKOHOMATEJIbCTBA APYTUX CTPAH. YUYUTHIBAs TOT HaKT, YTO B COBPEMEHHEBIX OpakKax
“MeeTCsI TeHIeHINs K 00Jiee palliOHAILHOMY ITOAX0AY K OpadyHO-CeMEeWHBIM OTHOIIEHUAM, CUUTAI0,
4TO crenyeT BHeCcTU B CeMelHBIN KomeKCc P® mompaBKy B YaCTU YCJIOBUM 3aKIIIOUEHUS U
OeNCTBUTEILHOCTH OPavyHOIr0 JOTOBOPA, B35B 3@ OCHOBY CEMENHOe U I'Pa’kAaHCKOe IIPaBo APYTrUX
LMBUJIM30BaHHBIX CTpaH. bnarogaps 4eTKOMy, 3apaHee OTOBOPEHHOMY, CliIeHapHUI0 pelleHus
MOTEHUMATbHBIX KOHQIUKTHEIX CUTYalni 00eCIIeYnBaEeTCs OOMOITHUTEIIbHAS TapaHTUs HaeKHOCTH
U OOBEPUS B OTHOLIEHUSAX MEXKAY CYIpyTraMu.
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