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IMPOBJIEMA OCHOBAHHWA CYBBEKTUBHBIX I'PAJKTIAHCKHUX ITPAB
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ctymeHT, FOpunuyeckuii uHCTUTYT CeBepo-KaBka3ckoro denepanbHOT0 yHUBEpPCcUTeTa, PO, T.
CTaBpoIIOJib

3axapoBa 'ayinna CepadpumoBHa

Hay4HBIU pyKoBOoouTenb, IOpunundeckuilt nHCTUTYT CeBepo-KaBka3Cckoro dbemepanbHOTO
yHuBepcureta, PO, r. CtaBponosns

[Ipupona BO3HUKHOBEHUS CYOBEKTUBHBIX IPakKaHCKUX IIPaB OCHOBaHa Ha OOIIECTBEHHLIX Hadaslax,
TIe IpenoIpeneneHo, YTo JTIo0kle OTHOLIEHWSI BOSHUKAIOT BCIIENCTBUE B3aUMOMENCTBUS CTOPOH
(mByx u Gomee). 3aKOHOOATeIbHAS MO3ULIUS JAHHOT'O OIIPEeNe/IeHus MOJKPEIIsSeT COCTaB TaKUX
IIPABOOTHOIIIEHUH, @ TAKXKe MOPSAAO0K UX MPU3HAHUS IPU B3aUMOIEHCTBUYA CTOPOH.

CornacHo I'paxpanckoMy KogeKcy Poccuiickoit ®enmepanyy, rpakgaHCKUe IpaBa BO3HUKAIOT IIPHU

[1]:
- HACTYIIJIEHUU OOTOBOPHAEIX 00s13aTEJIbCTB CTOPOH, KaKKe IIPOIHCHIBAIOTCS B COOTBETCTBYIOIINX
moKyMeHTax. Takasi OCHOBA I'pPakIaHCKUX IIpaB MOOKpeIyieHa (aKTOM CHOEJIKH U TOKYMEeHTaJIbHO

odpopMIieHa;

- 3aKOHHOM UX 000CHOBAHHUU Yepe3 aKThl IPaXKIaHCKOI0 COCTOSTHUSI ¥ aKThHI MECTHOTO
CaMOYIIPABJICHMUS;

- BCTYIUJIEHUU B CUJIy CyqeOHOT0 pelleHus, ONpeaeIuBIIero rpaxXxaqaHCcKue npaBa u 00513aHHOCTH
CTOPOH NIPU PaHHEU CJI0XKHOCTU B UX COTJIaCOBaHUU;

- nIpuoOpeTeHNN UMYIIECTBA B IIOPSAOKE, IOIIYCKaeMBEIM 3aKOHOM;

- HaCTYIUIEHUM UHBIX COOBITHH, PETYIUPYEMBIX I'Pa’kIaHCKUM KOOEKCOM.

ITpu obpamennu nuila K ['paxxmaHcKoMy KogeKcy Poccuiickoi ®emepaliiy BO3MOXKHO pa3bsiCHEHUE
BCeX MMO3UIINH, a TaKKe IMOPSIaKa OCHOBAHUSA AeJl, IOJAI0MINXCS BIUSHUI0 U OCHOBAHUIO Yepes

rPaKIaHCKYIO [TO3UIIHIO.

KoneuHno xe, m060e IOHUMaHKe I'PaKAaHCKOT0 IIpaBa llogpa3yMeBaeT Hanuune npobieMaTuKy,
SIBJISTIOIIENCSI COBOKYITHOCTBIO BOIIPOCOB, TPEOYIOMINX UX Pa3bsICHEHUS U YCTPAHEHU .

[auHbIEe TPOGIEMBI OCHOBHIBAIOTCS HAa HECKOJIBKUX TTO3UITHSIX:

- YCIOBHSIX, TI0 IPUYHUHE KOTOPHIX TPABOOTHOIIEHUS ObIJTN CHOPMUPOBAHEL;

- MeTO[ax 3allUTH I'PaXKIaHCKUX IPaB;

- IOPSIIKe OCHOBAHUS I'PaXKOaHCKHUX IIPaB;

- cnoco6ax cyneOHOM 3alUTH IPaXKJAaHCKUX TTO3UIIUH B OTHOIIIEHWH CITOPHOTO BOTIpOCaA.

PaccmaTpuBas IepBylo IpobaemMy B IOPsSaKe NPU3HAHUSA I'PaXKIaHCKUX IIPaB, MOXKHO OTMETUTD
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caM¥ yCJIOBHS, HACTYIIMBIIKE OJIsT UX oO0pa30oBaHusi. ITO chephl, B KaKux Haubojiee 4acTo
bopmupyroTCsa rpaxkmaHCKUE [efa - TOPTOBJISA, XKUJIUIITHO-KOMMYHaIbHOE X035IHUCTBO, ChepHl YCIIyT.
Kaxk mpaBuio, 0OCHOBaHMEM I'PakOaHCKOTO0 fejla OymeT cCUuTaThCsa pakT oOpalleHus rpaxXgaHuHa B
cymeOHBIE OpPTaHBI B I1€JISX 3allIUThl COOCTBEHHOM MMO3UIIMY IIPY HATUYWHU JOKa3aTeIbHOU 0a3kl.
I[Tpo6neMa maHHOTO BOTIPOCA 3aKJII0YAETCs B OOTOU MPOIeAypPe COCTABIIEHUST MCKOB, a TAK¥XKeE B
caMoM Mpollecce MOKa3bIBaHUS WJIM OCIIapPHUBAHUS BUHHEI JIKIlAa. BO3MOXKHO, U3MEHEeHHEe MopsigKa
OCHOBAHUS eI IPUBEo Ohl K YCKOPEHHI0 B paboTe Ccyha, a TakkKe K (OPMHPOBAHHIO MITPAGHEIX
VCJIOBUH MIPU BBLISBJIEHHBIX HAPYIIEHUSIX B JAaHHEIX chepax.

Cnepytomel Tpo6IeMol CYUTAETCSI COBOKYITHOCTh METO/IOB 3aIUTH I'PaKIaHCKUX IIPaB.
O6pamasce kK ['paxxmaHckoMy Kogekcy Poccuiickoit ®emepaliiu, CyObeKTUBHEBIE TPaKOaHCKUE IpaBa
3aIIUINAI0TCS OOHUM U3 CIeOyIOUNX CIIOCOO0B:

IIpU3HaHHUE IIPaBa;

IIPU3HAHKWE COEeJIOK HeOeluCTBUTEILHBIMU B X0 e IIpegoCTaBJ/IEeHUA B CyOd OOKA34dTEJIbCTB;

- CaMO3allliTa IIpaBa;

BO3MelleH1e YORITKOB;

B3bICKAHUE HEYCTOEK;

KOMIIEHCalus MOPAJIbHOI'O Bpeda;

ITpeKpalleHue Ui U3MEeHEeHUs TPaBOOTHOIIEHUH.

IMonmy4yaeTcsi, 4TO M000% CII0CO0 3AIIUTH IPaXKIaHCKHUX IIPaB MOXKET OBITh JTH00 BEIHO-
mOKa3aTeJIbHBLIM, 1100 6e30CHOBATeIbHEIM. I1epBhIl Cc10C00 OMMpaeTCcs Ha MOKa3aTeJIbHYI0
daxkTuyeckyro 6a3y, BTOPOU ke - Ha (aKT COBEPIIEHUS Oella IIPU OTCYTCTBUY MaTepHuaaoB. B Takux
CIy4dasix IPOMUCXOMSAT PAa3HOrIacus B Cyde, ITIOCKOJIBKY JOKa3aTelIbHbIe MaTePUaAJIbl - 3TO BEPHEIHN
MCTOYHUK IPaBOBOM MHGOPMAIIMU, B TO BpeMsi, KaK UX OTCYTCTBUE ITPUBOOUT K HAJOOHOCTH B
TOVICKE UHBIX TaHHBIX (CJIOBECHBIX, MUChbMEHHBIX, BULEOMATEPHAJIOB), KaKKue MOTYT OBITh
IIOACTPOEHEH! o (paKT COBEPINEeHMSI TPOTUBOIIPABHOTO OETHUA.

B Bompoce 0 MeTomax 3amuTH I'PakOaHCKUX IPaB MOXKHO BHIIEIUTh CTaTUCTUYECKHE TaHHBIE I10
3¢ GHEKTUBHOCTU CIIOCOOO0OB B OTHOIIIEHUH OOIIETr0 KOJIMYECTBA 3aKPBITHX I'PAaZKIaHCKUX
IIPaBOOTHOIIEHUH B cymax CTaBpPONIOJILCKOTO Kpas (pucyHokK 1) [4].



Hipie cmocobbr
SATITHI

5%
[Mperpanerme
OTHOIIEHIGT
208 [Tprssamte opaga
34%
Bosmemermte 1
KOMITEHCALTHA o
3704 Iprsanme
HeOefICTEHTENbHOC
TH Aena
Cansosammra ™ 7o,

PucyHnok 1. Cmamucmuka packpulmuix 2paxc0aHCKux de/q1 8 OMHOUIeHUU 00 uLe20
Koi1uyecmaa

CormacHo ctaTucTuKe, u3 29 357 gen B CTaBpomobCKOM Kpae 6osee 30 % pacKphITEL B IpPoIlecce
MMPU3HAHUS IIPaBa ¥ IPU BO3MEIIEHUH UM KOMIEHCAIluK Bpea, HaCTYIIUBIIEr0 OT I'PakKIaHCKUX
OTHOIIEHUH.

HecmoTpsa Ha Hanmuyme npobiieMel, 11000 c1oco6 3amuThl CYOBeKTUBHBIX T'PaXKOaHCKUX ITPaB
3¢ deKTUBEH U IPUMeEHSIEM Ha IpaKTUKe.

Takast mpo6eMa, Kak ITOPSAOOK OCHOBAHMS I'PaKIaHCKUX PaB UCXOOUT U3 CIEeAYIOIIUX ycioBu [3]:
- ¢ MOMeHTa PaKTHUYECKOT0 HapyIIeHUs ITPpaB ¥ BO3MOXKHOCTH WX 3aIIUTHI;

- IIPH COIIMAIbHO-3KOHOMUYECKUX BO3MOXKHOCTSIX CTOPOHHI;

- BCJIE[ICTBUE MHTEPECA B IOKA3aTEIbCTBE HAPYIIEHUS UJIA TIPEKPAIIEHUS CYyIOTPOU3BOICTRA.

3a4acTyio CTOPOHBI, OOPATUBIINECS K CYIbSIM, KeJIal0T «BOCCTAHOBJIEHUS CIPAaBEOIUBOCTH», TOTOA
KaK He IPEeJICTaBIIAI0T, KAaKUM CIIOCOOOM OCHOBATh I'PazkKaHCKOE [eJIo U K YeMY 110 UTOTY IIPUUTH.
Hampumep, moKuiIbie JTIOOU, XKeJlalole pa3o0paThCs C KUIIUITHO-KOMMYHAJIbHEIMU YCIyraMu, He
MOTYT B TIOJTHOM O0BbEME OIJIAaTUTD YCJIYTH IOPUCTOB WU afBOKATOB, TPEOYIOIINXCS B X0Ie CyneOHBIX
3aceJaHW¥, WJIM JIUIA, XKaJIYIOIINeCss Ha KOHKPETHBIE YCIIYTH, HE IPECTaBIIAIOT BO3MOXKHOCTHA
mokazaTh (pakT mpaBOHApYyIIEeHUs. TakKue MPUMEePH YKa3bIBAIOT Ha TO, YTO CAMH JIMIlA 3a9acTyIO He
MMEIOT 3HaHUM 0 Xo#e CyneOHBIX Iel, MopPsaKax ux (GOpMUPOBaAHUS U TPOMOIKUTEIIEHOCTH.
PelmreHueM CTaHOBSITCS KOHCYJIbTAIIMM IO BOIIPOCAaM, a TaKxKe YaCTHas MpPaKTUKa IJIs JIHII,
MMEIOIINX CIelnaIbHOCTD U OIIBIT B BOITPOCAX I'PakKIaHCKOTr0 XxapaKTepa.

Crioco0HI cymeOHOM 3alUTH I'PaXkKIaHCKUX MO3UILINKM B OTHOIIIEHWH CIIOPHOT0 BOIIpOCa - 9Ta
mpobiema, KoTopas onpenerneH [2]:

— BO-IIEPBEIX, TOJIBKO (I)OpMaJIbHBIMI/I IIpaBaMM I'PA2KIAHCKUX JIWI], KOTOPbIe UMEIT IOPUONYECKYIO
CHUJIy, 3a4aCTYIO He pea/in3dyeMhble Ha IIPAaKTUKe;



- BO-BTOPBHIX, ITOBHIIIIEHHBIMHY 2KaJjio0aMu Ha OeUCTBUS UITHU 0e30elCcTBUs CyneOHbIX OPraHoOB CO
CTOPOHEHI TPaXKIaH;

- B-TPEeThHUX, 3aIrPY2KEHHOCTBIO CYJI86HI>IX OPraHOB, YTO IIOBREIIIIAET BPEMA OKUOAHHWA PEIIEHUA U
HEeBO3MOXKHOCTb YCTPAHEeHHUA HpO6J’IeM]:I B CPOK.

CyneGHas{ 3allliTa - 3TO eQUHCTBEHHBIM METO[I, KOTOpBIfI BCeleJio pa3pellaeT rpaKgaHCKHue nerjia,
OEeKJIapUupPyeT pelleHusa u obecrieunBaeT manabHEUIIe uX CoOMIoIeHue C IOpHJIPI‘IGCKOfI CTOPOHHI.

[TpuBeneHHBIE TTO3UITUH IO TTPOGIeMaM 3alUTh CYObEKTUBHBIX I'PaXKAaHCKUX ITPaB yKa3allu Ha
po6esTkl B TPaXkKIaHCKOM U CyneO0HOM 3aKOHOMAaTeIbCTBaX, TPEeOYIOINX U3MEeHEeHUs B
COOTBETCTBYIOLIEM IIOPSIKE.

Te MHOTOYMCJIEHHEIE TIPOOJIeMbI, KaKye MPUBEIEeHbl B CTAaThe, 0TPaXKaloT HaCTosIINee IMOJIOKeHIe
men B I'paxkpmaHcKoM Komekce Poccuiickoit ®emgepanuu. OHU BCe MOTYT OBITh YCTPAHEHHI B XOIe UX

000CHOBAHUS U U3MEHEHUS II0OgxXoOa K UX pa3pelIeHunIo.

Takum o6pa30M, Cyﬁ"beKTI/IBHbIe I'PaXOaHCKHE IIPpaBa PACKPHIBAIOTCSA B XOe COCTAaBJIEHUA
I'PDaXXOaHCKHUX OEeJl U I1I0 Mepe obecmeyeHus IIOpAOKa UX OCHOBAHUA.

CoHMcoOK nureparypsbl:

1. Poccutickast ®epepanus. [ paxxmanckuii Komekc Poccuiickoit ®emeparuu: oT 30.11.1994 r. Ne
51-03. - OnekTpoHHBIY cripaBOYHUK // KoHCynbTaHT.IImroC

2. AKTyanbHEIEe TPOOJIEMBI I'PakKIaHCKOI0 mpaBa : yueb. mocobue / B. I1. Kameimauckwuii, C. B.
Hosukoga, E. FO. Pynenxko, [I. B. Ctenanos. - Kpacuomap : Ky6I'AY, 2020. - 90 c.

3. JIro6kunHa H. A. TIpo6ieMsl 3aliuTh CYyOBEKTUBHBIX I'PakAaHCKUX MpaB B Poccuiickont ®epgepanuu
// YromnoBHO-TIpaBOBas M rpaxkgaHCKO-TIpaBoBas aHanuTtuka. - 2018. - Ne 1 (84). - C. 121-128

4. CtaTuCTHKa IpaXkpgaHCKuXx aeil B CTaBpOIOIBCKOM Kpae. - DIeKTPOoHHBIN ncTouHuk / URL:
https://stavmirsud.ru/ (mata ob6pamenus 27.03.2022)


http://www.tcpdf.org

