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POJIb AOIBOKATYPbBI B PEAJIN3AIINNA KOHCTUTYIIMOHHOI'O ITIPABA HA
KBAIIM®OUITUPOBAHHYIO IOPUTNYECKYIO IIOMOIIb

I'nmymikoB Mapk KOHCTaHTHHOBHY
cTymeHT, CapaToBCKas rocyqapCTBeHHas pugudeckasa akagemus, PO, r. CapaTos
IOcynoBa Acuss HanjieBHa

Hay4YHBLIM PYKOBOOUTEJIh, HOIEHT, KaHI. IOPU/. HayK, Kadenpa ApOUTpazKHOTO IIPOIlecca,
CapaToBCKas rocygapCTBeHHas Iopugudeckas akagemus, PO, r. CapaToB

AnHoTanusi. B faHHOU cTaThe pacCMaTpUBaeTCsa UHCTUTYT agBOKATYyPHL C IO3UIIUU OKa3aHUsd
KBanu(puIUPOBaHHOU IOPUANYECKOU IOMOIIHY, IpenycMoTpeHHou KoncTuTtyuer Poccuiickoi
depepanuu, MeCTO U POJIb JAHHOTO MHCTUTYTA B YCIOBUAX (OPMUPOBaHUS B Poccuiickoi
depmepanuu rpaxkgaHCKOT0 U ITPABOBOTO O0IIIECTBa, KOTOPOe 00yCilaBIMBaeT BO3MOXKHOCTh I'paxkaaH
paccuYuTHIBaTh Ha ITPegoCTaBlIeHNe UM KBanuPUIIMPOBAaHHON IOPUAUUYECKOMN ITOMOIITH.

KiaoueBbie ci1oBa: aIBOKaTypa, MeCTO U POJIb, IIPaBOBOE 001I11eCTBO, KOHCTHUTYLIMOHHOE IIPAaBo,
HpO(beCCI/IOHaHBHaH 3allliTa, vpUuanu4YeCKasa IIOMOIIb.

TNousiTHe rpazKgaHCKO-IIPABOBOro 00IIeCcTBAa HAaXOMUJIO CBOe OTpazkKeHune B paboTax MHOTHX
dunocodoB u mpaBoBenoB. Tak erre ['eressb onpemessii comepRaHnue TaKoro o0I[ecTBa B BULE
OKa3aHMsI BHUMaHUS K JIMYHOCTH, €€ IIpaBaM, 3aKOHHLIM HHTEpecaM, a TakKXkKe K HHTepecaM
oO1ecTna.

Ha maHHBIM MOMEHT K OQHHM M3 OCHOBHBIX IIPUHITUIIOB IPaXKIaHCKOT0 00IIeCTBa, OIpPeaesITIoNInX
€To MPaBOBYIO (GOPMY OTHOCSITCS:

e IIPABOCYOHE;
e mpaBo COOCTBEHHOCTH;

e cBOOOIA JIMYHOCTH;

e ITPABOBHIE OTPAHUYEHUS TUYHOCTU B €€ IIpaBax U CBOOOMax U OpyTHe.

Yepes cBOM MHCTHUTYTH I'PazkOaHCKO-ITPABOBOE OOIIECTBO AOJIKHO CO3[IaBaTh 3aI[UTHLIE
MeXaHW3MbI, OKa3bIBasi B HEOOXOOUMBIX CJTy4asx ITOMOIIb TOCYOapPCTBEHHBIM OpraHaM, KOHTPOIUPYS
TOCYOapCTBEHHYIO U CymeOHYI0 BiIacTh B cepe COOJII0IeHUs ITPpaB ¥ 3aKOHHBIX MHTEPECOB YeI0BeKa
¥ TpaxkOaHWHa.

I'pakmaHCKO-IPaBoBOe 00I[eCTBO 00513aHO, IT0 CBOEH CYTH, IPENOCTABIISATh U IOOAEPXKUBATh
IIPAaBOBYIO TOCYHapPCTBEHHOCTH, B TOM YMCJIe ITPAaBOCyANe, BO3MOXKHOCTh I'PaXkKaHWHA I10JIb30BAThCS
3aKOHHBIMU IPaBaMH, a TaKXKe yIOBIEeTBOPSThH CBOM 3aKOHHBIE MHTEPEeCHl. B cllydyae uX HapyIIeHUs
Yy I'paxpnoalH OOJI2ZKHa OBITH BO3MOXKHOCTb OTCTOSITh 9TH CaMbIe IIpaBa U UHTEPECHI 110 Cyay. 3TI/IM,
IIOMKUMO CaMO3allUTH, 06513aHa 3aHUMAThCs aIBOKATypa.

ApBokaTypa, OyaydYu HHCTUTYTOM I'PazKOaHCKOT0 OOIIEeCTBa, MMeeT BaXKHYIO POJIb B OKa3aHUU
rpaxpaHaM KBalTu(UITMPOBAHHON IOPUANYECKON ITOMOIIY, 3allUTe UX IIpaB u cBoOom. CaMa xe
agBOKATCKas OesTeIbHOCTh pernaMeHTupoBaHa O3 «O06 amBOKAaTCKOM AeITEIbHOCTA U afBOKAType B
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Poccutickoit ®epepanuu» ot 31.05.2002 N 63-@3. [2]

B KorcTuTynun Poccutickoi demepaliny IpPsSMO YKa3bIBA€TCs, YTO IpaBa U CBOOOIEI YeJIOBeKa U
rpaxpaHMHa IPU3HAIOTCS U rapaHTUpyloTcsa B Poccuiickoit ®emepanuu. [1; 17]

ITomumo Bcero IIpo4dero, CoBpeMeHHas1 3aKOHOOaTeJIbHad CUCTEeMa Poccutickou q)ellepaHI/II/I
nmpegycMaTpuBaeT B KOHCTI/ITYI_II/II/I TaK2Ke IIPpaBO I'PaxaH Ha IIOJIYy4E€eHHe UMU KBaJ'II/I(bI/II_II/IpOBaHHOI;I
IOpHJIH‘-IGCKOfI IIOMOIIIHU. [1, 48] Tem caMbIM, eATEIBHOCTE afBOKATOB IIPEeTBOPAET B 2KM3Hb JaHHOE
IIPaBOBOE IIOJIOZKEHHE.

B 3TOM CBSI3U MOKHO OIIpeneiiuThb TO, 4YTO adBOKaTypa ABJIA€TCSA BaKHBIM KOHCTUTYIITMOHHBIM
MIPAaBO3AIIUTHBIM MHCTUTYTOM B CTPYKTYPE I'aPAHTUPOBAHHWSA 3alllUTEI KOHCTUTYIHMOHHBIX ITPAB U
WHTEPECOB I'pazkKaaH, a TaKzXKe B CO3JaHNn YCHOBI/Iﬁ UX IIOCJIemoBaTEeIbHOMN peanu3anuu.

Heo6x0ogmMo OTMETHUTH, UTO aflBOKATypa SIBIIETCS MPOoheCCUOHAIbHEIM COOOIIIECTBOM aIBOKATOB.
BBIIOIHSIONINX IIPABO3AIIUTHYIO OesITeIbHOCTb, B COBPEMEHHBIX YCIIOBUSX BHICTYIIAET BA2KHBIM
WHCTHUTYTOM POCCHUMCKOTO I'PakAaHCKOro o01ecTtsa. [5; 5]

ApnBoxkaT npencTaBisgeT coO0M U0, SIBJIAIONIeeCs He3aBUCUMBIM ITPOodecCroHaIbHbEIM
KOHCYJIbTAHTOM IIO IIPaBy, IPeACTaBIAIIINM NHTEPECH CBOET0 KJIMEHTa B Cy[e UJIU OPYTUX
TOCyIapCTBEHHBIX U HETOCYOapCTBEHHEIX YUPEXKAEHUAX. AIBOKAT MOKET OCYIIECTBISITh CBOIO
OesiTeTbHOCTh B (popMax, mepedeHb KOTOPHIX 3aKpensieH B PemepanbHOM 3akKoHe «O0 agBOKATCKOM
OesATeNbHOCTH U afBoKaType B Poccuiickoit ®epgepannun». K TakuMm popMaM OTHOCSATCS:

e KOHCYJIbTUPOBaHME afBOKATOM CBOETO KJIMEHTA;
e ITOATOTOBKA afBOKATOM Pa3JINYHOM MPABOBOM MOKyMEHTAIIUH;
e OCYIIIeCTBII€HHE aJBOKAaTOM IIPeNCTaBUTEIbCTBA U OpyTHe. [2; 2]

3HayeHUEe JAaHHOTO IIepeYdYHs 3aK/II049aeTCsa B TOM, 4TO, 6J'Ial"0I[apH eMy:

e KPYT 00sI3aHHOCTEM afiBOKaTa CTPOIr'0 OIIpenerieH;
e TpaxaaHe 0CO3HAIOT (GOPMEI, B KOTOPHIX UM MOXKET OBITh ITPEOOCTaBIeHa ITOMOIIb B paMKax
aBOKAaTYPHI.

XapakTepHO TO, YTO HEKOTOPHIe (OPMEI aIBOKATCKOM ITOMOIIM He IIponrcaHbl B PemeparbHOM
3akoHe «O0 agBOKATCKOM IesITeJIbHOCTU M afiBOKaType B Poccuiickoit demepanuu», TEM CaMbIM
CTAQHOBUTCS OYEBUOHBIM TOT ()AKT, YTO YKA3aHHBIN B 3aKOHE IIepeYeHb He SIBJITETCS
MCYEePIILIBAIOIINM. B HeM Uik B 00IIeM BUIe OYEPUYUBAIOTCS ITPEeACTaBUTEIbCKUE (QDYHKIINU
agBoOKaTa.

K HOpMaTUBHO-IPABOBEIM aKTaM, OOIIOJHUTEIBHO YCTaHABIUBAIOIIUM T€ UJIM MHBIE IIOJTHOMOYUS
aImBoKaTa OTHOCUTCS, Hanpumep, PegepanbHbI KOHCTUTYUMOHHEINU 3aK0H OT 21 utons 1994 roma Ne
1-0K3 «O KornctutynuuonaoMm Cyne Poccurickou Pemepanuu». B HeM periaMeHTUPYETCSA
BO3MOZKHOCTB afiBOKaTa ITPECTAaBJIATh UHTEPECH! CBOET0 KJIMEeHTa B KOHCTUTYIIMOHHOM cype. [3; 53]

71 ysSICHEHUS POJIM U MeCTa COBPEMEHHOMN POCCUMCKOM afBOKaTypPhl B CUCTEME peTrjlaMeHTallud U
obecreueHns TapaHTUI 3alUTH IIPaB ¥ CBOOOM YeloBeKa U IpaxkaaHuHa HeOOXOOUMO BBHIIETUTD
IOBe IPUHOUNNAIbHO BaXKHBIEe QYHKIIUYM aIdBOKaTypHI:

® COoLHaJIbHO-IIeJarorudeckKasi;
* MeOguaTOpPHad.

DaHHBIE d)YHKL[I/II/I O6YCJ'IOBJ'IeH]:I IIPU3HAHKUEeM aOdBOKATYPEI HHCTUTYTOM I'Pa2KOaHCKOI'O O6H.I€CTBa.

CTOUT TaKXkKe YIOMSHYTh, YTO BCE CBSI3aHHOE C BHECYNeOHBIM MOPSAAKOM YPETYIUPOBaHUS
KOH(MIUKTOB SABJIAETCS OMHOM U3 CTOPOH NpodeccroHalbHON afBOKATCKOM AesaTenbHOoCTH. [4; 170]
9TO, B TOM YHCJIEe OCYIIIECTBJIEHNE II0MCKa KOMIIPOMUCCA, COTJIaCUus B CUTyallusiX, KOTOpPbIe Ha
TIEPBHIF B3TJISAN, HEBO3MOXKHO OBIJIO PEIITUTh « MUPHBIM» TyTEM. ATTBOKAT MOJI2KEH YCTPAHATD
IPEensiTCTBUS, KOTOPHIE IOABEPraioT PUCKY 3aKJII0YeHNe MUPOBOTO COTJIAIIeHUsI. DTO SIBJISETCS ellle
onmHOM (opMOM OKa3aHUs IOPUANYECKOM ITOMOIIH.



3aKIII0YeHre MUPOBOTO COTJIAIIEHUS SIBISIETCS IOKa3aTeJieM YPOBHS CTAaOUILHOCTH ¥ PA3BUTHS
rpaxmgaHcKoro oomecTsa. [loBceMeCcTHOE PaclIpoCTPaHeHre JaHHOTO SIBJIEHUS HelIPeMeHHO OymeT
BXO[IWThH B IOPUAUUYECKYIO IIPAKTUKY IIPH YUACTUHU afBOKATYPEL.

ABNAACH COLMANBbHBIM ITyOTUYHBIM TPABO3AIUTHEIM UHCTUTYTOM COBPEMEHHOT'0 I'PaXkKIaHCKOTO
o0111eCcTBa, agBOKATyPa BHITTOMHSIET X KU3HEHHO HEOOXOAUMbIe QYHKIINY, BHITIOJTHEHUE KOTOPHIX
croco6CTBYeT malbHEeHIeMy COBEPIIEHCTBOBAHMIO O0IIleCTBa B HAIIPaBJIEHUN Pa3BUTOI0
rpakaaHCKo-IIpaBoBOro 001IecTBa, B KOTOPOM IIpaBa U CBOOOOLI OTAEJIBHO B3SITOT0 YejloBeKa OyayT
y ToCymapcTBa B IIPUOPUTETE.

B cBsa3u ¢ atuM B YIIK P® BHeCeHEI TONIPaBKY, HAlIpaBJIEHHBIE Ha CO3[aHUE OOIIOJIHUTEIBHEIX
rapaHTHH He3aBHCUMOCTH afBOKATOB IPU OKa3aHUU UMM KBaNMUDUIIMPOBAHHON IOPUOUIECKON
IIOMOIIIX B YTOJIOBHOM CYIOIIPOU3BOLCTBE.

VIIK P® momosiHeH HOBOM CTaThell, OIlpemensionieil 0CoOOeHHOCTH IIPOM3BOCTBa 00BICKA, OCMOTpPa U
BBIEMKH B OTHOIIIEHHHU afBOKaTa. Y CTAHOBJIEHO, YTO OOLICK, OCMOTP ¥ BEIEMKa B OTHOIIEHUU
aJgBoKaTa (B TOM YHCJIe B JKHUJIBIX U CIIy?KE€OHBIX IOMEIIeHUSIX, UCIIONb3yeMbIX UM OJIs
OCYIIIECTBIEHUS alBOKATCKON OESATENbHOCTH), MOTYT IPOU3BOOUTLCS C COOMIOOIEeHUEM
OJHOBPEMEHHO CJIEOYIOIINX YCIIOBUM:

- TOJIBKO TI0CJIe BO30OYKIEHUS B OTHOIIIEHUH afBOKAaTa YTrOJIOBHOTO [iejla UJIU IIPUBJIEYEHUS €ro B
Ka4yecTBe OOBUHSIEMOTO, €CJIM YTOJIOBHOE [EeJI0 ObII0 BO30YKIEHO B OTHOIIEHUH OPYTUX JIUI WU 110
($bakTy coBepIIeHUS OesSHUS, COOePIKallero NPU3HaKKU IPECTYIJIEHUS, B IOPSAIKE, YCTAHOBJIEHHOM 4.
1 cT. 448 VIIK P®;

- Ha OCHOBaAHHWHU IIOCTAHOBJIEHUSA CYObH O PAa3pPEIlIeHUN TaKuX OEeUCTBUUY;

- B IPUCYTCTBUU YJIEHA COBETA aBOKATCKOU majaTel cyorekTa PP, Ha TeppUTOPUU KOTOPOTO
MTPOU3BOOSITCS YKa3aHHBIE CII€ICTBEHHbBIE AeWCTBUS, 00ECIIeYnBaOIIero HEMPUKOCHOBEHHOCTD
MPEeIMETOB U CBEIEHUM, COCTABISIIONIAX afBOKATCKYIO TaWHYy (MJTM MHOTO TTPEOCTABUTETIH,
YIIOJTHOMOYEHHOTO MPEe3UIeHTOM 3TOM aJlBOKATCKOM MajaTHI).

B nocraHOBNeHUY CynObs OOJIZKEH yKa3aTh JaHHBIe, ClIyXKalllie OCHOBaHUEM [JIs IIPOU3BOLACTBA
COOTBETCTBYIOIIUX CJIEOCTBEHHBIX JZ[GI:ICTBHIZ, a TaK2Ke KOHKPETHEIE OTEICKHMBAaEMEIE 06"beKTI:I.
N3bsaTue uHBIX 06"beKTOB He OOITYyCKAeTCs, 3a UCKIIIDYEeHUuEM IIPeaMEeTOB U NOKYMEHTOB, U3BATEIX U3
oboporTa.

B xome oOrICKa, ocMOTpa U (M/I1) BEIEMKHU B IIOMEIIEHUIX, UCII0JIb3YEMBIX [JIsI OCYIIIECTBIEHUST
aIBOKATCKOI OesTeILHOCTH, 3allpelllaeTcs U3bATHE BCero IIPOM3BOACTBA afiBOKATAa II0 JejlaM ero
OoBepuTesiel, a Takxke (oTorpadupoBaHre, KHHOChEeMKAa, BUOE03aluCh U WHast (GUKCAIIUs
MaTepHuasioB YKa3aHHOTO IIPOM3BOOCTBA.

OpHako IpegyCMOTPEeHO U ucKimoueHue. OCMOTP KUJTBIX U CIyKEeOHBIX IToOMeIleHul 6e3
COOJTIOIeH NS BHIIIIETIEPEYNCIIEHHBIX YCIIOBUM (10 BO3OYKIOEHUS B OTHOIIEHUH afBOKAaTa YTOJIOBHOI'O
OeJjla UJIu IIPUBJIEYEeHHUsA €ero B Ka4deCTBe OOBUHSIEMOI'O ¥ BLIHECEHUS cynbeﬂ IIOCTAHOBJIEHUMA O
paspelieHuy IPOU3BOICTBA CJIEICTBEHHOTO IEMCTBUS) MOXKET OBITh IPOU3BEIEH B ClIydae, KOTIa B
YKa3aHHBIX ITIOMEIIEeHUuAX 06Hapy}KeHm IIPU3HAKKW COBEPIIECHUS IIPECTYIIJIEHUA.

[TpuHSATHIE TOMTPABKKU 0€3YCII0OBHO IIOCITYKUJIN OOIOJTHUTEIPHON TapaHTHe COXPaHEeHUS
aJIBOKATCKOM TaWHHI.

Ho HecmMoTpst Ha 3TO MO-IPEKHEMY CYIIECTBYIOT HEpPa3peIlIeHHbIE BOIPOCH. [[JI TOTO YTOOHI UX
pas3pemnuTb, MOXKHO IPEOIPUHSITE CIEOYIoIIee:

1. IIpemocTaBUTh agBOKATY HPaBO UCTPEOOBAHUS Yy JIUII, IPUOBIBIINX OJIS IIPOM3BOACTBA OOLICKA,
cymebHOe pelleHre 0 IPOU3BOACTBE MAaHHOTO CJIEICTBEHHOTO OeHCTBUs, B KOTOPOM [OJIKHEI OBIThH
yKa3aHbl KOHKPETHHIH 00BEKT MMONCKA U U3BSATUS U CBEIEHUS, CITyXKalllie 3aKOHHLIM OCHOBAaHUEM
IJIsI IpOBeneHusI OOBICKA.

2. B n1ensax mpegoTBpaIe s BO3MOXKHBIX BTOPKEHUM COTPYIHUKOB OIIEPATUBHBIX U CII€ACTBEHHBIX



OpraHoOB MeCTa, ONpefesieHHbIe OIS BEIIIOJIHEHKSI aJfBOKAaTOM CBOEH [esTeIbHOCTH, MOJI2KHEl HMETh
COOTBETCTByIOIllee opopMIIeHNe: Ha IBepy KabuHeTa OoIXKHa ObITh YCTAHOBIEHA TaGIUYKa C
o003HaYeHHEeM MecTa paboThl agBOKaTa.

3. Tlepen HauanmoM OOBICKA COTPYIHUKYU CIIE€ACTBEHHBIX U (UJIH) OIEPATUBHO-PO3BICKHEIX OPTaHOB
OOJI>KHBI OBITH MPEeAYTIPEXKOEHBI O TOM, YTO OHU COOMPAIOTCS TPOU3BOAUTE OOBICK B MIOMEIIEHUH,
KCIIOJTb3YEeMOM afBOKATOM, M O TOM, YTO B JAHHOM ITOMEIIEHUHU COEPKATCA HJOKYMEHTHI,
mofIafalouiye Moy 3aluTy Kak cogepaKalire agBoKaTCKY0 TalHy.

4. B cniygae, ecnu B pe3yibTaTe oObICKa OblJIa HapyIlleHa afjBOKaTCKas TaWHa, HH(PpOPMUPOBAThH 00
9TOM [IOBEPUTENS (IOBEPUTEEH).

5. IIlpemocTaBUTh ITPABO agBOKATY MOOPOBOIBHO BHIAATEH MPSIMO YKa3aHHBIE 1 KOHKPETU3UPOBAHHEBIE
B PeIlIeHNH Cyma 0OBEeKTHI, COflepKaHNe KOTOPBIX He COCTaBIsIeT afBOKATCKYIO TallHy, YTO
HCKII0YaeT HeoOXOOMMOCTD UX ITOMCKA, B TOM YHCJIe B MaTepuasiaX adBOKAaTCKOT0 IMPOU3BOICTRA.

Takum 06pa3oM, agBOKaTypa UrpaeT BaXKHYIO POJIb B MeXaHU3Me KOHCTUTYILIMOHHOTO 00eCIieueHus
3alIUTH IpaB U cBOOOA. B 9TOM ciiy4yae oHa sBISE€TCS CBOeOOpPa3HBIM I'pakaHCKUM Hag30poOM 3a
Ha[jIexkallluM OTIIPaBJIeHUeM IIPaBOCYAUs, BUAOM COITMAIbHOM B3aUMOIIOMOIIY U, B KOHIIE KOHIIOB,
CUJIOH, CIepIKUBaloIllel MPOU3BOJI BjacTell. iMeHHO OHa mpu3BaHa obecneduBaTh IIpaBa 1
3aKOHHBIE UHTEPECH I'pakaaH, IIyTeM IIPeAoCTaBIeHN A KBaTuOUIMPOBAHHON I0OPUANYECKON
ITOMOIIY. ATTBOKAT SIBJIIETCS, TI0XKAJIyH, OMHOM U3 CaMbIX HE3aBUCUMBIX QUTYP B IOPUCIIPYIOEHIINH,
OKa3hIBaIOIIel BIUSHNE Ha COIlMalIbHO-IIPaBOBOE COCTOsTHUE 00IecTBa U ero 4jleHoB. AIBoKaTypa -
WHCTUTYT IPaXkJaHCKOro obmecTBa, IpodeccroHanbHoe 00beIHeHNEe IOPUCTOB, CO3MaHHOe C
LIeJIbIO CIIy2KeHus nmonaMm [6; 127].
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