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INIOHATHUE UHTEPHAIIMOHAJIBHOI'O BPAKA B ME2XKITYHAPOOTHOM YACTHOM
ITPABE
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MapxkoBa Hatanbsi AJleKCaHOPOBHaA

Hay4HBLIN PYKOBOOUTENb, KaHM. IOPUM. HayK, HOLEeHT KadeOpsl ToCyIapCTBEHHO-ITPAaBOBBIX
ouctuniaul, ®enepanbHoe TOCYIapCTBEHHOE Ka3eHHOe 00pa30BaTeIbHOE YUpeXKIeHue BHICIIETO
oOpa3oBanusa MocKOBCKas akameMmusi CiencTBeHHOT0 KomuTteTa Poccutickoit ®enmepanuu, PO, r.
Mocksa

AHHOTanus. B faHHOM cTaThe OyIEeT PAaCCMOTPEHO MOHATHE WHTEePHAIIMOHAILHOI 0
(TpaHCTPAHUYHOI'O, C HHOCTPAHHBLIM 3JIEMEHTOM, MEXIYHApPOOHOro) Opaka 4epes ero
OTIIMYUTEIIbHLIE IPHU3HaKu. [lenbio ucciiemoBaHue IBIIeTCs BhISIBIIeHNe He0OX0OUMOCTH
3aKOHOATETbHOTO 3aKPEIIeHNs JaHHOTO TePMHUHA. Pe3yIbTaTOM SBAsieTCsS GOopMyTupOBaHNIE
neUHUIINK TPAHCTPAHUYHOTOo Opaka, KOTopas 10 MHEHHMIO aBTOPOB He00X0oauMa B IIeJIsTX
UCKIIIOUEHUA HeOHpeHeHéHHOCTI/I U BHECEHMUs SICHOCTHU B IIPDUMEHEHNEe COCTAaBIIAIOIINUX UHCTUTYT
Opaka HOPM.

KnioueBbIe CjI0Ba: MEXIYHAPOTHOE YaCTHOE IIpaBo, Opak, MHTEPHAIIMOHAJIBHEIHA Opak,
WHOCTPAHHBIN 3JIEMEHT.

B coBpeMeHHOM POCCUICKON I0OPUANIECKON HayKe OpakK - 3TO CBOOOMHBIN, HOOPOBOJIBHEIN U
PaBHOIIPABHBIM COI03 MYKYMHBI U JKEHIITUHBI, OCHOBAHHBIN Ha YyBCTBAX B3aUMHOM JIIOOBU U
yBaxKeHUs, 3aknogaeMblid B opraHax 3AI'C ons co3gaHusa CEMbU U IMOPOKOAIOIINI B3aMHBIE IIpaBa
1 00sI3aHHOCTHU CYHpPyToB. [laHHOE MMOHSATHE He 3aKPeIyieHO B 3aKOHOOATEeIbCTBe, KaK U TEPMUH
«TpPaHCTPaHUYHEBIA Opak». OTCYTCTBHUE JIeTaJIbHOTO OIIpeneleH!sT BEI3bIBAET TUCKYCCHUU CPEIH
Y4EHBIX-TPaBoBemoB. OTMeUass Hay4YHYI0 HOBU3HY pacCMaTPUBAEMOI0 B HJAaHHOM CTAaThe IMOHSATUS, MBI
BLICTYyHaeM 3a Ooyee TIaTeIbHOE U3yUYeHNe MOHATUS, CYyTH U IIPABOBOM ITPUPOOHI
WHTEPHAIIMOHAJILHOTO OpakKa, YTOOB! CTAJI0 BO3MOXKHBLIM Yepe3 MPOIleCC HayYHOT'O OCMEICTIEHUS
3aKpEenuTh ero B 3aKOHOOATEeIbCTBE.

Xpomosa E.IO. BhIgENAET CIeayoIlne TUMIb OpadYHbIX COI030B, KOTOPBIE OTHOCATCS K OpaKy C
WHOCTPAHHBIM 3JIEMEHTOM:

1) coro3 pocCcuMCKUX rpaXxaaH C rpaxkgaHaMu MHOCTPaHHBIX I'OCYOapCTB Ha Tepputopuu Poccuu u
3a TpaHUIIEN;
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2) Opax JINII, COCTOSIINX B 3aKOHHBIX OPAaYHBIX OTHOIIIEHUSIX, B KOTOPOM CYIPYT B JaJabHEHIIeM
W3MEHUJI TPaXkKaaHCTBO;

3) IOCOIbCKYE, KOHCYJIbCKUE Opaku, Opaky, 3aKII0YEeHHbIe Ha TEPPUTOPUN MOPCKUX CYIOB, B
9KCIEOUIUAX, U T.1.;

4) 6pak MHOCTPAHHBIX I'PaXKaaH, JIUI] C ABOMHBIM I'paXkKAaHCTBOM, JIUI] 6e3 rpaXkIaHCTBa, 0eKeHIIeB U
BBIHY2KJIEHHBIX TIepeCcesieHIleB Ha TeppuTopun Poccutrickoit @emepalnu Kak ¢ rpaxaaHaMu
Poccutickoit ®emepaliiuu, Tak U Mexkay coboii. [4, c. 134].

B cBoro ouepeny, 'eteman-IlaBnosa M.B. u Kacatkura A.C. HCIONB3YIOT TEPMUH «CMEUIaHHBIN
O6pak». OOBIYHO HAaHHBIM TEPMUH UMEIOT B BUOY IPU 0003HaYeHUU Opaka JIUIl, IPUHAOJIeKAIIUM K
Pa3HBIM 3THOCAM. BRIIeyKa3aHHBIE YIEHBIE K€ OTOKOECTBIISIOT ITIOHSITUS «CMEIIaHHbIH Opak» U
«MHTEePHAIIMOHAILHEIA Opak», 0003HaYas TaKUM 00pa30M OpauHbie OTHOIIEHMSI, CBI3aHHEIX C
ITPABOIIOPSOIKOM HECKOJIBKHUX TOCymapcTB. [1, c. 94]. Ml mpefArionaraeMueIM, 4TO 60Jiee IpHueMIIeMBIM
BapHMaHTOM SIBJISIETCS PAa3TPAaHUYMBATH JaHHEIE MOHSTHS, TaK KaK CYIIECTBYeT OTINYNE MEXKIY
9THOCOM ¥ I'PazkKHaHCTBOM, KOTOPBIE SBJISIIOTCS OCHOBAMHM BHIIIIEYIIOMSIHYTHIX ABYX BHUIOB Opaka.

PackpriBasi IOHATHE «UHTEPHAIMOHATbHLIN OpakK», MBI HE MOXKEM He YIIOMSHYTb TaKHUE €T0
CTPYKTYPHEIE 3JIEMEHTHI, KaK CYyOBhEeKT, 00BEKT U Iopuandeckuil ¢pakT. B KauecTBe CyOBLEKTOB
TPAHCTPAHUYHBIX OPAYHBIX OTHOIIIEHUH BHICTYMAIOT (GU3NYECKUE JIUIIA, BCTYHAIOIINe B 3aKOHHBIH
Opak unu Tpebyrolye ero PacTOPKEeHNUsI, KaK MUHUMYM OOHO M3 KOTOPHIX UMEET MHOCTPAHHOEe
TpPaXkmaHCTBO.

O06BEeKTOM WHTEPHAUMOHAIFHOTO OpaKa ABJISIOTCS OTHOIIEHMS, OCHOBAHHBIE HAa YYBCTBAX B3aUMHOU
71I00BY ¥ YBaXKEHUS, MEXKIY JIUIIaMU, BCTYIAOIIUMU B 3aKOHHBIN Opak uinu TpeOyloIue ero
pacTopXxKeHus. B CBSI3U C 9TUM HaHHBIE OTHOIIEHUS HET BO3MOXKHOCTHA OTHECTH HU K OIHOU
KOJIJIM3NOHHOYN IPUBSI3Ke O€30THOCUTEJIBHO CYOBEKTHOTO COCTaBa OPaUuyIOIUXCS U MecTa
3aKJTIOYEHU S, PAaCTOPKEeHUs 6paka C MHOCTPAHHBIM 3JIEMEHTOM.

B cBo1O odepens, IOpI/IJII/I‘-IeCKI/II;I (I)aKT - 3TO IroCymapCTBO, B KOTOPOM 3aKJ/IIOYAE€TCAd UJIN
PacTopraeTcda HHTepHaI_II/IOHaHBHBIfI 6paK. HaHHOE roCygapCTBO OTIIMYAETCA OT roCymapCTBa
JTMYHOTO 3aKOHA OTHOTO HJIM 000MUX CyIIDYyTOB.

[7151 XapaKTepUCTUKY TPAHCTPAHUYHOIr 0 OpakKa MCIOJIb3YeTCs TAaKOM MPU3HaK, KaK HaJImuyue
MHOCTPAHHOTO 3JIeMeHTa. B poccuiickoM 3aKOHOOATENIbCTBE MAaHHBIM TEPMUH 3aKpPeIIeH B 1. 1 CT.
1186 I'paxxkpmanckoro kogekca Poccutickont ®epepanuu. OH IpegycMaTpuBaeT IpUMeHeHUe IIpaBa
«K T'pakOaHCKO-IIPaBOBLIM OTHOIIEHUSIM C y4aCcTHEeM MHOCTPAHHBIX I'paXkaaH UM MHOCTPaHHBIX
IOPUOUYECKUX JTUIL THO0 IPakIaHCKO-IIPABOBLIM OTHOIIIEHUSIM, OCIOKHEHHBIM WHBIM HHOCTPAHHBIM
3JIEMEHTOM, B TOM YHCJI€ B CIydasiX, KOrma 00beKT rpaKgaHCKHUX IIPaB HAaXOOUTCS 3a IPaHHIIe». [2,
cT. 1186].

E.A. KpuBoJsiamoBa BEIIEJISIET ABa acCIlleKTa UHOCTPAHHOTO 3JIeMeHTa B OpauyHbIX OTHOIIIEHUSIX: BO-
IIEPBLIX, €CITY OOUH U3 CYOBEKTOB IPABOOTHOIIEHUS SIBJISETCS MHOCTPAHHBIM I'PaXXKIaHUHOM; BO-
BTOPHBIX, €CJIN IOPUOUYECKUN HaKT UMeeT MECTO Ha TePPUTOPUU MHOCTPAHHOI' 0 TocymapcTaa. [3, c.
9]. ¥i3 aTOrO0 CIIenyeT, 4YTO MHOCTPAHHBIN 3JIEMEHT SABJISETCS MHOAUKATOPOM, ITO3BOJISIONINM BEISBUTD
CBSI3b MEXK[Y ABYMs U 60jiee MPaBOBEIMU CUCTEMaMMU.

TakuM 00pa3oM, TpaHCTPAHUYHEIN OPaK MOXKHO OIIPENEeIUTh KaK Y3aKOHEHHBIN COI03 MEXKIY
(bu3znueckuMu MUIIAMU, OCJIOKHEHHBINM HHOCTPAHHBIM 3JIEMEHTOM UM CBSI3aHHBIM C ITPABOBHEIMU
CHUCTeMaMU HeCKOJIBKUX TOCymapCcTB. Mbl yOeXKIeHHl, YTO JIerajlbHOe 3aKpeIllieHue MOHSITHUS
«UHTePHAIMOHAILHEINA Opak» HeoOXoguMa B I1eJIsiX UCKII0YEeHUsI HeolpeneléHHOCTH U BHECEHU S
SICHOCTHU B IIPHMEHEeHHEe COCTABISIOIINX HHCTUTYT OpaKa HOPM.
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