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KITACCHOPUKAIINUA CTPYKTYPbI KOHCTUTYIIMOHHOI'O ITPABA HA
IMPEOIIPUHUMATEJIBCKYIO JEATEJIIBHOCTb

Bba3suiak EneHna BainepreBHa

MarucTtpaHT, Ky6aHCKOTO TOCygapCTBeHHOTO yHUBepcuTteTa, PO, r. KpacHomap

AHHOTaAnusi. B maHHOU cTaThe pacCMaTpUBAOTCA KOHCTUTYIMOHHBIE OCHOBEI, ITIOHATHE, CYIITHOCTD
IIPpAaBa Ha IIPeOInpruHUMATEIIbCKYIO O0eATEeJIbHOCTE. ABTOpOM IIpeninaraeTcs BehIOeJINTh HECKOJIBKO
OCHOBAHUU OIS KJ'IaCCI/I(bI/IKaHI/II/I HOPpM KOHCTI/ITYLII/II/I, COCTaBJIAIOIIUX CTPYKTYPY IIPpAaBa Ha
IpenIpuHuMaTEeJIbCKYIO NeATEeJIbHOCTD.

KiaoueBbie ciIoBa: KOHCTUTYyIIMA, KOHCTUTYLIMOHHOE PEryJnpoBaHue, IIpaBa Ye€JIOBEKa,
IIpeglrpuHuMaTeIbCKada OedaTeJIbHOCTh, S9KOHOMHUYECKas OesaTeJIbHOCTh, S9KOHOMUYECKHE IIPpaBa.

s pelieHus 3afayuy M0 CO3TaHUIO 3KOHOMUYECKOT o Onaromnonyuus Poccuiickoit ®emepanuu B
COBpEMEeHHBIX YCIOBUSAX, KOHCTUTYLIMSA ¥ APyrue HOpMaTHUBHBIE aKThl, pa3BUBAOIINE U
perynupylolre HoOpMb B cpepe 3IKOHOMUYECKUX MTPaB rpakgaH 3aHUMAalOT 0coO0e MEeCTO B 1I0Jie
3peHus 3aKOHOomaTeNel U mpaBonpuMeHuTene. Tak KOHCTUTYLIMOHHEBIE TIpaBa U CBOOOE YeJioBeKa
U TpaxKaaHUHa SBISASICh IOPUANYECKOM BO3MOXKHOCTBIO COBEPIIATh OIpefiesIeHHbIe elCTBUS,
MIPeqyCMOTPEHHBIE HOPMaM# KOHCTUTYIIMOHHOTO ITPaBa MOTYT OBITH Peajin30BaHbl B PA3TUYHBIX
cdepax, B TOM YHUCJIE IPYU OCYIIECTBIEHUH OeSTEJIbHOCTY [JIsI TTOJTydeHust mpubwiu. CoriacHo CT. 2
'K P® nop mpeAnpuHUMaTEIbCKOM IIOHUMAaETCS CaMOCTOsITEIbHAs, OCYIIeCTBsIeMasi Ha CBOM PUCK
OesiTeTbHOCTh, HallpaBlIeHHasl Ha CUCTeMaTUYeCKOoe MoJTyYeHne MPUOLIIA OT ITOJIb30BAHUS
WMYIIECTBOM, IPOaKy TOBAPOB, BHITIOIHEHUS PabOT WJIM OKAa3aHUS YCIIYT JTHUIAMU,
3aperuCTPUPOBAHHBIMU B 9TOM Ka4eCTBE B YCTAHOBIIEHHOM 3aKOHOM MOPSAKe. «DTU OeUCTBUS
HaIlpaBJIEHHHLI Ha yOOBIETBOPEHNE MaTepPHaJIbHBIX U MYXOBHHIX ITOTPEOHOCTEH MOTPeOHOCTEeH
TUYHOCTHU. Peanu3anus KOHCTUTYLIMOHHBIX IIPaB ¥ CBOOOM 3aBUCUT OT JKeJIaHUS YeJIOBEKa,
CyObEKTUBHOI'O OTHOIIIEHUS K HUM, B CHUJIy Yero IIpaBa U CBOOOIBI HOCSIT CYObEKTUBHBIN XapaKTep»
[1, c. 116]. Takue KOHCTUTYLMOHHBIE TIPUHUIUIIE U HOPMBI, KaK MIPUHILIUII FTOCYAapCTBEHHOCTH (CT. 1
Kouctutryiuu P®), cBoG0OOE 3KOHOMUYECKOU AesaTenbHOCTH (CcT. 8 KoncTtutyiuu P®), cBoGomHOE
HCIIOJIh30BAHME CBOUX CIIOCOOHOCTEM M MMYIIeCTBa AJIs IPeAPUHUMATEIbCKON U MHOU He
3ampelleHHON 3aKOHOM 3KOHOMUYEeCKOH aesaTenbHOoCTH (CT. 34 KorncTtuTtynumu PO),
HETIPUKOCHOBEHHOCTH ITPaBa YacTHOU cobcTBeHHOCTH (CT. 35 KorcTturymuu P®), ctabunbHOCTH
TpaxmaHCKOTro 060opoTa u cBOOOmEI oroBopa (cT. 8 Korncturyuuu P®), HegOmyCTUMOCTH
OTpaHUYEHUS S9KOHOMHUYECKUX IIpaB U IIPOU3BOJIBHOTO BMEIIAaTENILCTBA B YacTHYIO chepy ( CT. CT. 55,
23 Korctutynuu P®), mpaBo Ha 4acTHYIO0 cOOCTBeHHOCTH (cT. 36 KoHcTuTyuu P®), mpaBo Ha TPyQ
(cT. 37), 3aKpeIieHre 3a UCKITIOUUTENLHBIM defiepalbHbBIM BeJleHUEM OCHOB ¢defepanbHOoMi
MMOIUTUKY U PpefepasibHBIX IPOrPpaMM B 00/1aCTH 9KOHOMUYECKOTO Pa3BUTHsI, YCTAHOBJIEHUE
IIPaBOBBLIX OCHOB €OWHOTO PEIHKA(MO. «e», «3kK» cT. 71 KoHcTuTyuuu P®), HegomycTUMOCTHA
YCTAHOBJIEHUSI TAMOXKEHHEIX TPAHUII, TTOMIIUH, COOPOB ¥ KaKUX-TU0O0 UHBIX ITPENSITCTBUM M5
CBOOOJIHOTO TIepeMeEIeHUS TOBAPOB, YCIIYT U GUHAHCOBLIX cpencTs (4. 1 cT. 74 Koncturyuuu P®)
«COCTaBJISIIOT CBOET0 poAa KOHCTUTYIIMOHHO-IIPABOBYIO CUCTEMY KOOPAUHAT, B KOTOPOU U HOJIZKHEI
HaXOOUTHhCS BCe HOPMaTUBHO-IIPABOBEIE aKThI, PETYINPYIOIINEe 3KOHOMUYECKNe OTHOUIEHUA. » [2, C.
14] .

IMpennoxkeHa Kiaccudukraiysa MpaBa Ha IPeOIPUHUMATETECKYIO AeITEeIbHOCTD 110 CJIEAYIOIINM
OCHOBAHUSIM:
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1. B 3aBUCUMOCTH OT CyOBbeKTa 00/IaJaHusi KOHCTHTYIIHOHHBLIMH IIpaBaMHt 1 CBOOOmaMu
pa3nuyaioT IIpaBa ¥ CBOOOMEI rpaXkaaH U KOJIIEKTUBHBIX 00bequHeHu Poccuiickou ®emepanuu u
WHOCTPAHHHBIX I'paxaaH (Jiui] 6e3 rpaXaaHCcTBa) U UHOCTPAHHBIX 00beauHeHu. «B Poccuiickon
depmepanuu 3aKOHOAATENh TPEeyCMaTPUBAET Pa3/InUHble MEeXaHU3Mbl IIPAaBOBOT0 PETYIUPOBAHUS
OTHOIIEHUH, OTATOIIEHHBIMU UHOCTPAHHBIM 3JIEMEHTOM, ITPU peayiu3alluy IIpaBa Ha 3aHATUE
MIpeqIpUHUMAaTEIbCKOM AesITenbHOCTRI0.» [3, c. 212]. Hanmpumep, korpa Korctutyuus PO rosopur
«KaXK[ObIM», pedb UOeT O MpaBax YejioBeKa, B TOM YHCJIe MHOCTPAHHLIX I'pakaaHaxX: KaxK Il uMeeT
IIpaBo Ha cBOOOOHOE UCIIONIb30BaHKe CBOUX CIIOCOOHOCTEN M UMYIIECTBA [OJIs
MpeanpUHUMATEIbCKON U MHOM He 3alpelleHHON 3aKOHOM 3KOHOMMYECKOM fmessTenbHocTH (4. 1 CT.
34 Kounctutryiuuu P®). [IpaBa, mpuHaajexkalliye NCKIIOYNTEJIbHO rpaxaanaM Poccuu B
KoucTutyiuu PO TekcTyalbHO BHIIEIEHHl IOHSITUEM «T'PaXkgaHe», HallpuMeDp, rpaxkgaHe U UX
o0benMHEeHHs BIIPaBe UMETh B YaCTHOM co6cTBeHHOCTH 3eMiTio ( 4. 1 cT. 36 Korcturymuu PO).

2. ITo ¢popMe ocyuieCTBI€HMsI: Ha UHOVBUIYyalbHbIE U KOJUJIEKTUBHBIE TIPaBa Ha
MIPeOIpPUHNMATENILCKYIO AeaTenbHOCTh. «KoHCTUTYyIIMS Poccuu OCTaTOYHO IMOAPOOHO
periaMeHTUPYeT IIpaBa GU3NYECKUX JIUIL U KOJJIEKTUBHBIX CYObEKTOB Ha OCYIIIECTBIIEHUE
MIPeOIPUHNMATEIbCKOM AesITeIbHOCTH, IPUYEeM He TOJIBKO ITOCPEACTBOM CTaThu 34, HO M B IPYTHUX
HOpPMaX, B KOTOPBIX PErjIaMeHTUPYIOTCS IIpaBa CyObEKTOB ITPEeOIIPUHNMATEIbCKON OesITeTbHOCTH.»
[4.c 70].

3. Ilo cepe peaim3aniuu NpaBo Ha MPEeOIPUHUMATENILCKYIO AeITeIbHOCTh OeJIUTCS Ha
WHOMBUOyaJlbHOE (TpaXkgaHCKoe), 9KOHOMHUYEeCKOe, ColluanbHoe, KyJIbTYPHOE U Op. Tak IIpaBo Ha
CBOOOJIHOE UCII0JIb30BaHUE CBOUX CIIOCOOHOCTEM U UMYIIIECTBa OJIs IPeqIPUHNMATEIbCKON
OesaTeTbHOCTU IIPUHAOJIEKUT ITPeXkae BCero KOMMEPUYECKUM IOPUAUYECKUM IUIlaM 1
WHIOVWBUOYAJIBHBIM IIPDEOINIPUHNUMATEIIAM 3aPETUCTPUPOBAHHBIM B Ka4€CTBE TAKOBBIX.
HeKOMMep‘-IeCKI/Ie OpraHr3alluy TaKXKe MOTI'YT BOCIIOJIb30BAThCA OAHHBIM IIPABOM, OOJHAKO
OTrPAaHHUYEHHO, ITOCKOJIBKY IIPEeOIIPUHUMATEJIbCKas OesATEJIbHOCTh HE MOZXKET OBLITH UX OCHOBHOM
LIEJTbIO MesiTeTbHOCTHU. He3saperucTpupoBaHHBIE B KAYECTBE IOPUAUYECKOT 0 JIUIa 00IIeCTBEeHHBIE
00beIMHEHUS He MOTYT II0JIb30BaTHCS IIPABOM Ha OCYIIeCTBIEHUE NPEOIPUHUMATEIbCKON
OesiTeTbHOCTH, B CBSI3W C TEM YTO OHHM HE MOTYT OCYIIECTBJISATh JTI00YI0 9KOHOMUYECKYIO
OesiTeTbHOCTh OT UMEHHU KOJIJIEKTUBHOTO CYyObeKTa.

4. TTo HaOOpy MPAaBOMOYHH: TIPABO IEHCTBUS, TIPaBo TPeOOBaHUs, IPABO MIPUTSI3aHUS, ITPABO
nmonb3oBaHus. «C TOUKY 3peHUs CTPYKTYPHI IpaBa, Kak u 106oe Apyroe CyObeKTUBHOE IIPaBo, TPaBo
Ha IIpeArpUHUMAaTEIbCKYIO AeITEeTbHOCTh COCTOUT U3 Habopa MPaBOMOYNN - KOHKPETHBIX
IOPUONYECKUX BO3MOKHOCTeN.» [5. ¢ 132].

Brlmren3noxkeHHOe IMTO3BOISET HaM COenaTh ClIeayrwlIire BEIBOOHI:

1. AHanu3 TPymoOB IOPUOUYECKON HayKM II03BOJIIET YETKO OonpenenuTh 4To Koncturynusa PO
MIOHUMAaeT NOI NPenIpUHUMATETbCKON U UHOU He 3alpelleHHON 3aKOHOM 9KOHOMUYEeCKOU
OesTeJIbHOCTH, TOAPOOHO PEeTJIaMEeHTUPYET ITpaBa GU3NYECKUX JIUI] U KOJIJIEKTUBHBIX
CcyOBEKTOB Ha OCYIIeCTBJIEHVE IPEeNIIPUHUMATEILCKOM NesATeIbHOCTH.

2. Muorue nonoxenusa Kouctutynuuu PO nonoxuiau Hadyaao HOPMaTUBHOMY 3aKPEIJIEHUI0
KOHCTUTYLMOHHOMY IIPaBy Ha IPEeONIPUHUMATENILCKYIO OeaTeJIbHOCTh TaKue Kak
MHOT000pa3ue ¢GopM COOGCTBEHHOCTH, IIPABO Ha YaCTHYI0 COOCTBEHHOCTD U [IP.

3. [IpenoxkeHsl CIeOyIONIe OCHOBaHUS OJid Kilaccudukanuu HopM KoHCcTUTyIIUH
COCTaBJIAIOIIUX CTPYKTYPY IIPABa Ha IIPEOIIPUHNUMATEJIbCKYIO OeATEeJIbHOCTh: B 3aBUCUMOCTHU
oT cyOBpeKTa 00IafaHus KOHCTUTYIIMOHHEIMY IIpaBaMu, 1o ¢opMe OCYIIeCTBIIeHUs, 10 chepe
peanu3anuy, 10 Ha6OPy IPAaBOMOYMH.
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