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AHHOT&HI/IH. AKTyaHBHOCTb H&HHOI:I TEeMBEBI IIDOOJUKTOBAaHA T€M, YTO aBOKATypPa ABJIAE€TCA
HeOGXOJII/IMBIM IIPABOBBIM MHCTUTYTOM I'Da2KIOaHCKOI'O OGH.[GCTB&, KOTOprﬁ HY2XKEH [OJId 3alllUTHI IIPaB
¥ cBOOO[ rpaxaaH. IT09TOMy rOCyIapCTBO 3aKPEMIUI0 B KOHCTUTYITMOHHOM TTOPSOKeE,
«TApaHTHPOBAHHYIO OECIIaTHYIO IOPUONYECKYIO ITOMOIIb 3alllUTHUKA (afiBOKaTa) B ClIydyae
3afeprkKaHusI OOBUHSIEMOTO».

ITocKONMBbKY amBOKATCKAS OEeSITEJIBHOCTh 110 CBOEH IIPUPOLE SIBISIETCS TOBOJILHO CIIEIU(PUIHOM,
COOTBETCTBEHHO PETJIaMEHTUPYETCS OHA HeMaJIbIM KOJIMYECTBOM MEXKIYHAPOOHBIX U
BHYTPUTOCYIapPCTBEHHBIX HOPMATHUBHO-TIPABOBEIX aKTOB, B TOM 4ucjie Bceolbiei gekmapaunei mpas
yeJioBeKa, KOTOpasl OCTaeTCsl aKTyallbHOM 1 Ha COBpeMeHHOM 3Tare. [IpodeccuonanvHas
OesTeIbHOCTD aiBOKATAa SIBJISIETCS CIIOKHOM U B TO K€ BPEMS JOCTAaTOYHO UHTEPECHOU U
aKTyaJIbHOM BO BCe BpeMeHa. AIBOKAT KakK OBl SIBJISIETCSI [JI TPakJaHWHA ITyTEBOAUTENIEM B a30yKe
3aKOHHOCTH COBPEMEHHOTO I'OCyZapCTBa.

Cpenu BaxKHBIX TPOGJIEM CJIEAyET MOAYEPKHYTh OTCYTCTBUE AEJIEHUST afBOKaTOB Ha
TOCYOapCTBEHHEBIX M YACTHBIX, Ha MOU B3TJISAM, HY2KHO OTKPHITH KaK MOXKHO OoJbire [IeHTpoB
OecmaTHOM IOPUANYECKON MOMOIIK C «IOCYyHapCTBEHHBIMU» agBOKATaAMHU OJISI OKa3aHUs
nmpodeccruoHaabHON ITPaBOBOM IMoMOIIY GUHaHCUPYeMBIM [IpaBuTenscTBoM P®, B TaKOM CiIy4ae,
00JIbIlle MAJIOUMYIITUX CMOTYT IIOJIy4YaTh KBATU(PUIIMPOBAHHYIO IOPUIUYECKYIO IIOMOIIb, a8 OPTaHEbI
TOCyIapCTBEHHOM BiracTu OYOyT Haa3upaTh U HaKa3blBaTh HEJTOOPOCOBECTHHIX 3AlIMTHUKOB.

B maHHOI cTaThe IIPOBOOUTCHA aHAJIM3 IIPABOBBIX TIOJIOZKEHUM, KaCaloIInuXCcs pPeryaimpoBaHUA
HpaBO3aIHHTHOfI OedATeJIbHOCTHU adBOKaTa.

HopmaTtuBHO# 6a30# uccnenoBanus nocnyxunu Koucturyiusa P®, poccuiickoe 3aKOHOOATENLCTRO,
WHBIE HOPMAaTHUBHO-ITPABOBEIE aKTHl; Hay4YHAas JINTEPATYPa, B KOTOPOU aHAIU3UPYIOTCA CyOBbEKTHI
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HpaBOSHLHHTHOfI OesaTeJIbHOCTH.

Abstract. The relevance of this topic is dictated by the fact that the bar is a necessary legal
institution of civil society, which is needed to protect the rights and freedoms of citizens. Therefore,
the state has enshrined in the constitutional order, "guaranteed free legal assistance of a defender
(lawyer) in case of detention of the accused."

Since advocacy by its nature is quite specific, it is accordingly regulated by a considerable number
of international and domestic normative legal acts, including the Universal Declaration of Human
Rights, which remains relevant at the present stage.

The professional activity of a lawyer is complex and at the same time quite interesting and relevant
at all times. A lawyer is, as it were, a guide for a citizen in the ABC of the legality of the modern
state.

Among the important problems, it should be emphasized that there is no division of lawyers into
public and private, in my opinion, it is necessary to open as many free legal aid Centers with "state"
lawyers to provide professional legal assistance funded by the Government of the Russian
Federation, in this case, more poor people will be able to receive qualified legal assistance, and
state authorities will supervise and punish unscrupulous defenders.

This article analyzes the legal provisions concerning the regulation of the human rights activities of
a lawyer.

The normative basis of the study was the Constitution of the Russian Federation, Russian
legislation, other normative legal acts; scientific literature, which analyzes the subjects of human
rights activities.
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mpodeccroHanbHas OesITeIbHOCTb afiBOKAaTa, MPAaBO3alIuTHAST OesITeIbHOCTh, KOH(JIUKT CTOPOH,
HOPMaTHBHO-IIPABOBLIE aKTHI.
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AQBOKAT, IpeXkae BCETro, BEICTYIAET CyObEKTOM IIPABO3AIIUTHON eI TEIbHOCTH. ATTBOKATYypa,
Oymy4u 0COOBIM CYOBEKTOM IPABO3AIIUTHON AeITEeIbHOCTH, OCYIIECTBASIET IIyOINIHO-ITPABOBYIO
(byHKIINIO, TO €CTh, OHA SABJISIETCS TAaKKe U afipecoM, MHCTUTYToM KoHcTutynuu P®, cama mo cebe
o61ajlaeT KOHCTUTYLIMOHHOM IeHHOCTBIO U OJTUIIETBOPSIET €€, TAaK KaK OKa3hIBAaeT BCEM CyOBheKTaM
IIpaBa KBATU(PUIIMPOBAHHYIO IOPUAUYECKYIO TIOMOIIb B 00eCIIeYeHUY KOHCTUTYLIMOHHBIX [IEHHOCTEMH.

JI1060i1 rpaxkgaHuH UMeeT IPaBO Ha 3allUTy CBOUX MHTEPEecoB U IpaB. OOHOM U3 caMbIX HageXKHbIX
TapaHTHUH 110 3allUTe CBOUX IIpaB, 9TO obparlleHue B cyn. YTo6wl TpeboBaHUS ObIJIM TPAMOTHO U
YeTKO M3JI0KEeHE!, TUIIo o0palllaeTcs 3a IIOMOIIbIO K afBOKaTy, Ime eMy OymeT oKa3aHa
KBanuuupoBaHHasa opugudeckas momours [18, ¢.209].

ITpaBo3aluTHASA OeITEIFHOCTh OPHEHTUPOBaHa Ha MOM0XUTENbHOEe TPeodpa30BaHme TOJI0KEHNS,
CIIOKUBITIETOCS TI0 (PaKTy ITPaBOHAPYIIEHUH B OTHOIIEHUH IPaXKIaHCKUX CBOOO 1 MTPaBOMOYMH.
BakHO BOCCTAHOBUTH COCTOSIHME, XapaKTepu3yeMoe TeM, UTO IIpaBa rpaxaaH CoOII0OaloTCsa U
MOTYT OBITH IPETBOPEHEI C YYETOM TPYIIIIEI TOCYNapPCTBEHHO-00IIeCTBEHHBIX HHTEPECOB.

HpaBO3aH.II/ITHaH OedTeJIbHOCTD - 3TO Pe3yJibTaT Q)YHKHHOHI/IpOBaHI/ISI I1eJIOT0 KOMIIJIEKCaA U BHUI0B
PA3TUYHBIX OPTaHOB XU UHCTUTYTOB. K CJIOBY CKa3aThb, €CTb PALO ucciaegoBaTesenu, KOTOPBIE CHUTAIOT
IIPABO3AIUTHYIO OE€ATEJIbHOCTD - OEATEJIbHOCTERIO IIPENMYIIIECTBEHHO I'OCYdaPCTBEHHEBIX OPIraHOB.
3mech MBI CKJIOHHBI C 3TUM HE COTJIaCUTHCH, IIOCKOJIBKY HaXe €CJIid U CYIIECTBYIOT MHUILIMMPDOBAHHEBIE
TOCyoapCTBOM CII€lilMaJIbHbBIE€ OPI'aHHI, d)YHKI_II/II/I KOTOPBIX HAaIIPpAaBJIEHEI Ha obecmeueHue IIpaB U



cBoOom rpaxmaH (YIIOITHOMOUYEHHEIH II0 ITpaBaM dejioBeKa, pebeHka, OOmiecTBeHHAs Iaiara,
pasnuuHble OOIIIeCTBEHHBIE COBETHI), BCe TaKM, UX CTPYKTypa U MpaKTHUecKas HallpaBIeHHOCTD
OrKe K MHCTUTYTaM I'PaxKaIaHCKOTOo 00IIecTBa.

C mpyro CTOPOHBI, CyAs IO pe3yjbTaTaM COLMOJIOTUYECKUX UCCIIeJOBaHUM, HauOOIbIIN BKIa B
IPaBO3allUTHYIO AESATEIBHOCTh BHOCAT UCKJIIOYUTEIbHO HETOCYAapCTBEHHbBIE WHCTUTYTHI
(agBOKaTypa, npaBo3amuTtasie HKO u T.1.).

(DaKTI/I‘-IeCKI/I, YKa3aHHbI€ UHCTUTYTEI, PE€AJIN3YIOT HE3aBUCUMYIO IIPABO3AaIIUTHYIO Q)YHKI_[I/IIO,
3amuinas npasa 4ejloBeKa, B TOM 4YHCJie, a TOUHee, IPeuMYyIIeCTBEHHO, OT CaMOIr'o rOCyIapCTBa,
BBICTYIIAs B Ka4eCTBe OIIIIOHEHTa npaBooxpaHHTeanoﬂ CucreMe U CucremMe aIMUHUCTPAaTUBHEIX
OpPraHoOB. BHITIONMHSSA MaHHYIO (GYHKIINIO, MHCTUTYTH I'PakIaHCKOT0 00IIEeCTBa, KaK OBl OXPAHSIOT
Haile 00IIeCTBO, YeJI0BeKa OT ITPOM3BOJIa «HEePAAuBLIX 3JIEMEHTOB rocymapctBa» [17, c.83].

BaxHocTh 1 KOHKPETHO, peajibHasd BO3MO2KHOCTE YE€JIOBEKY O6paTI/ITI>C5I B IIPpaBO3alllUTHEIE
CTPYKTYDPHI - CEeTrOOHA BazKHeNIllee JOCTUIKEHNEe Halllero rocygmapcCTaBa.

Fpa}KI[aHI/IH, YyeJloBeK, MOJI2KeH 0CO3HaBaTh, YTO caM (cumTasi, 4YTO ero IIpaBa HapymeHbI),
WHULINUPYA d)YHKI_II/IOHI/IpOBaHI/Ie IIPaBO3AIUTHOI'O M€XaHMU3Ma, OH MOXKeT OBITH YBEPEH, 4TO HaupgeT
3alllUTy U IIOOOEP2KKY, a 3Ta YBEPEHHOCTb MO2XKET OBITE OO€ecIieueHa TOJIbKO €ro IOHUMAaHHuEeM O
HaJeXXHOU 3allluTe U IIogOoep2KKe CO CTOPOHEI I'OCydapCTBa CaMUX IIPABO3AIIUTHBEIX KHCTUTYTOB.

HawyaJso mpaBo3aiuTHOMY OBUKEHUIO OBIIIO OJI0KeHO0 Bceobie [Jeknapauei mpaB dyenoBeKa
1948 roma, KoTOpas siBUJIa CO00M Pe3ynbTaT 0ObeAUHEHHBIX YCUIUN MUPOBBIX CIEIIHAIUCTOB B
o6JTacTu mpaBa, 0CO3HABIIINX HEOOXOOUMOCTh 3aKPEIIEHNST OCHOBHBIX, 3aIlIUINTaeMbIX Ha
TOCyOapCTBEHHOM YPOBHE IIPaB JIF000ro 663 UCKIIYEHUST YeI0BeKa, U BIIePBHIE MPOBO3TIacuiia, YTO
BCe HAPO[BI U BCe TOCYHapCTBa MOJI?KHBEI CTPEMHUTHCS K 3alllUTe ITPaB YeIoBeKa.

Peuyn upeT B IEPBYIO O4YepPedb O ECTECTBEHHKIX ITPaBax 4eIoBeKa, JaHHBIX eMy OT POXKOEHUST U HUKAK
He 3aBUCSIINX OT TOCYIAapPCTBEHHOTO YCTPONUCTBA MJIH MOMUTUYECKOM BOJIM. DTO ITpaBa YejaoBeKa: Ha
JKU3HB, CBOOOAY TTepeIBUKEHMS, CBOOOY COBECTH, MBICIIH, CJIOBA, COOPAHUM ¥ BEPOUCIIOBEHAHUN U
MHOTHE [APYTHE.

CaMo moHATHe Hp&BOB&H.[HTHOI:I OesATeJIbHOCTU BBICTYIIAQET IIpPeAMEeTOM U3y4YEeHUSA KaK TEOPETUKOB
IIpaBa, TakK U IMMIPAaKTUYE€CKUX neHTeneﬁ, U B KOHTEKCTE €€ U3y4YeHUs OIIEPUPYIOT KaK TEPMHUHOM
«3alyTa IIpaB YeloBeKa», Tak ¥ TEPMHUHOM «IIpaBO3allluTHAas OesTellbHOCTh>». Ha Bompoc,
SIBJISIFOTCSI JIM OHU CMHOHWMaMU, OTpUIlaTeIbHO oTBedaeT E. B. CkpsikoBa, oTMedas ux
KOJIOoCccalibHOe pas3nmune. M ecniu B IEpBOM CiTydae LeJIbIo SIBIISETCS YeJI0BEK, TO CMBICII BTOPOT'O
00yCIOB/I€H IIPaBOM KakK TakoBeIM [21, c.41].

dopMHUpPOBaHUE MPABO3AIUTHOTO MeXaHW3Ma B Mupe 1 POCCUH U CTpeMJIeHHe MyOpPeHIInX K
IIPABOBOM 3alliTe IIPaB YeI0BeKa HadajioCh He CerOIHs 1 He BYepa, 00Ieu3BeCTHHI IIOIBITKH
CO3maHusI Ha3BaHHEIX MEXaHU3MOB C MOMEHTa BO3HUKHOBEHUS IOCyHapCTBeHHOCTH [9, ¢.36].

Tak, HaTpuMep, yKe OpeBHerpedYecKue IpaBoBebl U GUI0CODHI IPeATPUHUMAIU OTMBITKYA, YTOOHI
000CHOBATH UAeanbHYI0 (GopMy rocygapcTBa, C uaeagaMy CIpaBeqJInBOCTH, 00IIero 61ara, u
MIPOI[BETAHUS TOCYIapCTBa, TOHUMAs 3aKOH KaK IMOPOXAeHNe pa3dyMa, TaK KaK «3aKOH eCThb CHJia
IIPUPOMIEI, OH - YM ¥ CO3HAHWE YMHOTO YeJI0BeKa, OH - MepPHJIO IIpaBa U OeCIIpaBUsI».

ITo oot mpuunHe M.T. LIuitepoH yKa3bBall Ha 0053aHHOCTD KazkKA0r'o rpakgaHnHa co0JIIomaTh
ITpaBa, YTUTh 3aKOHHBI CTPAHEI, a Ha TJIaBy rOCyHapCcTBa Bo3jaraia 00s3aHHOCTE ellle  3a00TUTHCS 00
WHTEepecax JIIoel, MosiCHss B padboTe «O rocygapcTBe», YTO «KMHTEPeC - 9TO, Ipexkae BCero,
corjacue U CBS3b UejioBeKa C OPYT¥M YeJIOBEKOM, T.e. CBSI3b MEXKIY JIIOObMHU, ITOCKOJIbKY B OCHOBE
TapMOHUYHOTO T'OCYHapCTBa OOJIKHEI OBITh COTJIACOBAHHLIE MHTEPECH I'PaXKaaH; B IPOTUBHOM
cijlydyae BO3HUKHYT CCOPHI ¥ Pa3fophl, IIPUAETCS YCUIUBATh I'OCYyJapCTBEHHOE PETyINPOBaHUE,
ITOCKOJILKY 0JIaroIrojiyyre rocygapCcTBa BO MHOTOM 3aBHUCUT OT y4yeTa UHTEPECOB I'paxKmaH, OT
CO3[IaHUs ITPABUTEIIMHN TaPMOHUH [IJIsT BCEX, OT COOMIOMEHUs IIPaB U BEHITIOJTHEHUST TPpeOoBaHUH
3aKOHOB, IPUHATEIX B rocygapcTtee» [11, c.15].

Hanpumep, Kum FO.B. BociprHUMaeT NpaBO3allUTHYIO OEATEIBHOCTh KaK COOgepKaHue



IIpaBo3alluTHON QyHKUIMU rocygapcTsa [15, ¢.33].

MeXkayHapoOoHble HEIIPAaBUTEIbCTBEHHBIE OPraHU3aluu HOPMUPYIOT IIPABO3ALIUTHEIE CETH, KOTOPHIE
CBSI3BIBAIOT MECTHBIE TPABO3AIIUTHLIE OPTaHU3AIMK B PA3JIMYHBIX PETUOHAX TOCYIapCTBa U
BBITIOJTHSAIOT QYHKIIMM PECYPCHOTO LIEeHTPa. MI3BeCTHEUIITMMY TPABO3aIUTHEIMY OPTaHU3aIUSIMH,
OeNCTBYIOIIMMY Ha MEXKOYHAPOOHOU apeHe, siBAS0TCA «MexayHaponHas AMHUCTUS», «Human
Rights Watch», «Human Rights First», «InterRights», «MexnyHaponHas demepalus 3a IIpaBa
yesoBeKa» u apyrue [20, ¢.79].

OOBIYHO IIPaBO3AIMTHUKAaMK HA3BIBAIOT moueﬁ, KOTODPBIE OTCTAaMBAIOT IIPaBa Y€JIOBE€Kd 3aKOHHEIMHA
MHPHBIMHU CPEeOCTBAMU COBMECTHO C OPYTYMMU UJIM B OOUHOYKY, HE3aBUCHUMO OT BO3pacCTa,
OOJIZKHOCTH, ITPO(ECCUH 3alIUIaeT IpaBa OPYyTUX jIomei. Bcex mpaBo3aluTHUKOB MOXKHO
00BbeIMHUTD Ha OCHOBE Peau3alliy IPUHITAIIA CITPABEIJINBOCTH B IPOIIECCe 3allUThl HAPYIIeHHBIX
ITPaB ¥ IIPOTUBOCTOSHUS HECITPABEIINBOCTH, IIOJIyYeHHOe 0O0pa30BaHNe U U3HaYaIbHas Ipodeccust
3HaAYeHHUs He UMEIOT, BCe CTPOUTCS Ha BeneHuH coBectH [10, c.65].

O6U.IerI/IH5ITO CHUTATh, YTO IIPABO3AIIIUTHUK - 9YEJIOBEK, KOTOprfI 3aKOHHBIMU 1 MUPHBIMHA
CpenCTBaMMu OCYLIECTBIIAET OEeATEJIbHOCTD I10 3allluTe IIPaB JIMYHOCTHU OT IIPOM3BOJIA
T'OCyoapCTBEHHBIX OPIraHOB U YYMHOBHUKOB, HOpOfI OT TeX, KTO II0 poay CBO€EM [IesITENbHOCTH OOJIXKEH
T'apaHTHUPOBATh U 3alllMIIIAaTh 3TK CaMBbI€ IIPpAaBa CBOUX I'PazKIOaH.

CyI1iecTByeT MHEHUE, YTO OCHOBHBIM 3alTUTHUKOM IIPaB JINYHOCTU SIBISETCS agBOKaT U HUKAKOU
WHOM IIPaBO3aIIUTHUK He HyKeH. OOQHaKoO, alBOKaT - 9TO IPO¢eCcCus, 3TO IOPUCT, KOTOPHIHA B CUITY
CBOEeM mesiTeTbHOCTH OYIeT 3alluilaTh JTI000T0 U ITPECTYITHUKA B TOM YHCJIE, Cllacasi ero OT
HaKa3aHUs.

CTpeMiieHHne K OeMOKPATU3aAINK IIOJIMTHYECKON 1 9KOHOMUYECKOI chep obIecTBa 1 IIOCTEIIeHHOe
CTpeMJlIeHHe K YCTaHOBIIEHHIO BePXOBEHCTBaA IIpaBa B Poccuu 00yCI0BUIIN HEOOXOOUMbIEe H3MEHEHU T
B IesITeIbHOCTH BCEX ITPABOBBIX MHCTUTYTOB, HAllpaBIeHHEIX Ha 3alllUTY IIPaB U CBOOOM rpakmaH,
OOHUM U3 KOTOPBIX HENCTBUTEBHO ABJISETCS agBoKaTypa.

AnBoKaTypy MOXKHO pacCMaTPUBaTh KakK MHCTUTYT U KaK CYOBEKT, 061aqatoIiuii 0COOBIMU
IIPaBO3AIlMTHBIMHU ITOJTHOMOYHUAMU U (IJYHKLII/IHMI/I, CTaTyC U rapaHTHUHU Q)YHKHI/IOHI/IpOBaHI/IH KOTOpOro
3aKpeIUIeHbl CHavasjla Ha KOHCTUTYLIMOHHOM YPOBHE, a 3aTEM U Ha YPOBHE deeparbHOro
3aKOHOMaTenbCTBa, a UMeHHO B @3 ot 31.05.2002 N 63-®3 (pen. ot 29.07.2017) «O6 amBOKaTCKOHU
OesATeNbHOCTH U afBoKaType B Poccuiickoit ®egepanmu» [6, c.102].

ApBokaTypa cnocoOCTBYeT peanu3allny 3aKOHHBIX HHTEPECOB I'pakaaH B CYIOIPOU3BOICTBE.
B03MOKHOCTE peanu3alliyd 9TUX UHTEPECOB CIeayeT U3 HaIUYUs Y 9TUX JIIogel CyObeKTUBHBIX ITPaB
1 00s13aHHOCTEMH, TO eCTh UX ITPAaBOCYObEKTHOCTH.

CoBepIlIeHCTBOBAaHME 3TOTO MPABOBOTO MHCTUTYTA, HA HAII B3TJISAM, IBISIETCSA HEOOXOOUMBIM IIaTrOM
Ha MyTU CTAHOBIEHUS ¥ PA3BUTHUS IEMOKpPATHUU B Poccuu, MOCKOJIBKY HaJIM4YKWe B TOCYyHapPCTBE
JIFOAEeH, CITOCOOHBIX OKa3bIBAaTh KOMIIETEHTHYIO ¥ TPOGECCUOHATbHYIO IOPUAUIECKYIO TTOMOIIIb,
SIBJISIETCS TapaHTHEHN MeMOKPAaTUYECKOTO PAa3BUTHS OOIIECTBA B IIEJTIOM.

AnBokaType, Kak UHCTUTYTY, OTHOCSIIIEMYCSI He K TOCyIapCTBEHHOH BJIaCTH, a K I'paXIaHCKOMY
obmecTBy, o61afgallell TaKUMHU XapaKTEePUCTUKaMU, KaK aBTOHOMHUS, He3aBUCHUMOCTb,
KOPIIOPaTUBHOCTB, CaMOyIIpaBJIeHNe, OTBefeHa 3HauyuMas POJib B IPaBOOXPaHUTENIbHOU
OesATeIbPHOCTU IroCynapCTBa.

Takum o6pa30M, OCHOBHAaJA LieJIb CYIIIECTBOBAHUSA dOBOKATYPEI - 3alllUTa CY6'I>GKTI/IBHBIX IIpaB
I'PaXIaH U IIpeooTBpallieHrne yIleMJIeHU A YBUX-TTH00 IIpaB.

CrenmoBaTesibHO, perynupoBaHue afgBOKaTyPHl OCYIIECTBII€TCS O0JIbIINM I11aCTOM HOPMaTUBHO-
MIPaABOBHIX @KTOB, YTO TOBOPUT O HEOOXOAMMOCTU UX CUCTEMAaTU3alluu U 00beIUHEHNUS B OIMH 3aKOH
00 aIlBOKATCKOM MesATEIbHOCTH, KOTOPHIM OTpaxkaJjl 6kl KaK IIPaBOBbIE OCHOBHI AEeSITETbHOCTH
AABOKATOB, UX 'APAHTUMU IIPKU OCYIIECTBJIEHUU NEATEJIbHOCTHU, TAK U OTBETCTBEHHOCTH 3d HapPYIIIEeHue
3aKOHOJATEeJNIbCTBA IIPU OCYILIECTBIEHUN CBOEU IpodeCcCcruoHanbHOU OesTeIbHOCTH.



I/IHCTI/ITYT AdBOKATYPEI ABJISAETCA BaXXHEWIIINM 3BEHOM B MeXaHU3Me OCYIIIECTBJIEHUA U 3alllUTEI IIPAB
n CBO6OI[ yenoBeka. O6 aToM CBUOETEJIbCTBYET TO, YTO OCHOBHBEIE ITOJIOZKEHH S, KOTOPhIE€ KaCalTCiA
COIIMAJIBHOTO Ha3HAYEeHHUd adBOKATYPHI, €€ OpraHu3alii U OedATEeJIbHOCTH, IMOJIYYUIIM HOPMAaTHUBHOE
000CHOBaHUE U 3aKpeEIlJIEeHHe Ha MeXKIOYHaPOOHOM YPOBHE.

IIpodeccroHanbHas AeITEeIbHOCTh afBOKATAa SBJISIETCS CIOXKHON U B TO K€ BpeMs JOCTaTOYHO
WHTEPECHOH! M aKTyaJlbHOM BO BCe BpeMeHa. AIBOKAT KaK OBl SIBASIETCS OIS IPakaaHuHa
IyTeBOoOUTEesIEM B a30yKe 3aKOHHOCTH COBPEMEHHOTO IocyfapcTBa. TOMbKO OT BEICOTHL €T0
npodeccruoHaIbHOU AeITENbHOCTH HATIPAMYIO MOXKET 3aBUCETh CyabOa YesioBeKa, KOTOPHIH
o0paTuics K HeMy 3a OKa3aHHEM KBaJIM(PUIIMPOBAHHOM I0pUANYECKOU oMoty [8, ¢.85].

Ucxops u3 crpeMiieHus: 06111ecTBa K IIOCTOSTHHOMY yIy4YIIeHUIO BCero BOKPYT ce0si, Y4eJI0BEK U B
CBOIO 0oYepensb, rpaxkpaHuH caM cebst ocTaBisieT 6e33allUTHEIM U CJIEIIBIM IIepef IOCYyLapCTBOM.

ApBokaTypa B COBPEeMEHHOM ITPaBOBOM crucTeMe Poccuu urpaeTt OOJBIITYIO POJIb B CAMOOTPAaHUYEeHUN
TOCyOapCTBEHHOU BJIACTH, OHA KakK OBl IOCTOSSTHHO IIOMOTAaeT rpaxXgaHaM [epzKaTh 0ajjIacT MexXKIy
OOJIBIIIMM U MOTYIIIUM MEXaHH3MOM rOCyOapCTBa, KOTOPLIH B CBOIO OUepedb SIBJISEeTCS MOCTOSTHHO
BUIOU3MEHSIONIecss 6eCcoagHoNl MalllnHoM. [TonoxeHne agBOKaTyPhl ABJISIETCS UHOUKATOPOM
COCTOSTHUSI IEMOKpPATUU B 00IIIEeCTBe.

Ponp apmBOKaTa B MpaBO3alllMTHOU AESATEILHOCTHU JajieK0O He MajioBaxKHa. be3 KBanubuupoBaHHOU
IIOMOIIY afBoKaTa, JOBEepUTEeI0 OBLIO CIIOXKHO CaMOCTOSITEJIbHO OTCTauBaTh CBOU IIpaBa II0
KOHKPEeTHOMY Bompocy [12, ¢.282].

[esaTenbHOCTb agBOKaTa B CETOMHSIIITHEN POCCUNCKON MeliCTBUTEILHOCTH BeChbMa ITOOPOOHO
pernamenTupoBaHa ®PemepanbHEIM 3aKOHOM OT 31.05.2002 Ne 63-®3 (pexm. ot 31.07.2020) "O6
aIBOKATCKOM AesiTeJIbHOCTU U afBoKaType B Poccutickou ®epmepaiuu"” (C u3M. U [OII., BCTYII. B CUILY
c 01.03.2021). ®PopmManbHO U, KaK IIpeanosnaraetrcs, GakTUYeCKH, afBOKaT HE MOXKET SIBJISATHCS
OIHOBPEMEHHO U I'OCYyOapCTBEHHBLIM CITYXKaIllUM.

3akoH 00 aIBOKaAType IIpenoCTaBIIdeT eJIbIf PAO O4Y€eHb BAXKHBIX IIPOIECCYAJIBHBIX IIPDAaB aOdBOKATY.
Bnaronapﬂ YeMy OH BIIPpaB€ €OUHOJIMYHO OTCTaUBATh IIPaBa U IIO3UILIUIO CBOET'O OOBEPUTETIA U
IIPUHNUMATh Kakue-i1mudo pelreHus 110 nejiny, eCTeCTBEHHO C HEKOTOPBIMU UCKITIOYEHUAMHU, KOTOPLIE
IIPOIIKMCaHEBI B 3aKOHE.

ApBokat BCTpaKWBaeT CBOIO NOKa3aTEJIbHYIO 6&3y, OCHOBEIBaAsCh K KaKHMM HOPMaM IIpaBa, OTHOCHUTCHA
KOHKPETHOE [IeJIo.

B pamKax mefCTBYIOIET0 IIPOIeCCyalbHOTO 3aKOHOOATeIbCTBA, PAKTHl KOTOPEIE IIPEeI0CTaBIIsIeT
a[BOKAT-IIPeNCTaBUTEIb 10 OejIy, He MOT'yT PacCMaTPHUBATLCS CYIOM KaK J0Ka3aTelIbCTBO, B CHUILY
ITPOIIECCYaJIbHOI0 MOJIOKEHHs aJlBOKaTa, KOTOPOe OTPaHUYeHO JIUIh OKa3aHWueM I0PUIUIeCKOM
IIOMOIIIY JOBEPUTEJII0, aflBOKAT HEe UMeeT MaTepHasbHO-IIPAaBOBOM 3aMHTEPECOBAHHOCTH B UCXOOe
mena [19, ¢.113].

WTak, ygyacTue u mokKa3blBaHUE, 3TO paboTa afiBOKaTa-IpPEeACTaBUTENISA, TTITaBHOM HOPMOM KOTOPOU
saBisieTcsa OemepasnbHBIN 3aK0H «O0 aJlBOKATCKOM [AeATEILHOCTU U afilBOKaType B Poccuiickou

depepanum».

AfBOKaT KaK CaMOCTOSITENbHBIN CYOBEKT MOKA3bBIBAHMUS, HA OCHOBAHUYU CTaThu 6 OemepanbHOTO
3akoHa «O0 agBOKATCKOM IesITeJIbHOCTH M afBoOKaType B Poccuiickoit demepannu» UMeeT IIPaBo.

1. CaMOCTOSATENBHO OeIaTh 3alIPOCEI B TOCYOapPCTBEHHBIEC YUPEXKOEHUA Ha IIPEeJOCTAaBJIEHHUEe CIIPDABOK
" XaPaKTEePUCTUK U OPYIUX OJOKYMEHTOB, KOTOPEIE HeO6XOJII/IMbI OJIs1 pa3pelIeHud oea:

2. Ha JIOFOBOpHOI;I OCHOBE€ IIPDUBJIEKATh CIIELIUAJIMCTOB OJIA PA3BbsACHEHUA BOIIPOCOB, KOTOPEIE
CBsA3aHHBI C OKa3aHUEM IOpHJIPI‘IGCKOfI IIOMOIIIHU.

3. OmpamuBaTh JIMIa, C UX COTJIacH, KOTOPHEIe MOTYT BlageTh HH(poOpMaliell OTHOCSIIENUCS K Aey.

4. 3aHUMAaThCSI CGOpOM OOKYMEHTOB U IIPEAMETOB, KOTOPEIE CYyD MOXKET IIPU3HATh BEIlIEeCTBEHHBIMUA



moKas3aTeJIbCTBAMMU II0 AeJly.
Bce sty menicTBUSa agBOKaTa OCYILECTBIISIOTCS B paMKaX 3aKOHa.

OTMeTHM, 4TO nIpegCTaBUTEIIbCTBO OCYIIECTBIIAETCA B OBYX (bopMax: €OIUHOJIMYHO aABOKATOM U
COBMECTHO C OOBEPUTETIEM. Ecnu gnsa OOBEPUTEIIA BOSMOXKHOCTDb YH4AaCTHUA adBOKATa B Cy'JZ[eﬁHOM
Imponecce, roe OH CaMOCTOATEJIbBHO IMMPEencCTaB/IA€T UHTEPECHl U ITPpaBa HOBEPUTEJIA, 3TO n3baBIeHUN
OT y4aCTud B IMpouecce, TO HallpuMep OJId PUINYEeCKOro xKe JIklia, 3TO XOpOoIlllasd BOSMOXKHOCTE OJIA
PeanbHOI'0 Y4aCTHs B I'PAXKIAaHCKOM IIpoIecce.

3HaHMWe 3aKOHA IIOMOral0T afiBOKATy TPAMOTHO OIIPENesIuTh MPeaMeT AOKa3bIBaHUS, U ITOCTPOUTH
IIPaBOBYIO MO3UIUIO 110 Hmeiny [7, c.4].

ITpu oOKa3aHWM IOPUOUIECKON ITOMOIIY, aIBOKAT MPUAEPKUBAETCS IOJTHOMOYHNH ITPOIMUCAHHBIX B
3aKOHe.

1. Ilpm 3aKIIOYEHUM C JOBEPUTEJIEM COTJIAIIEHUS Ha OKa3aHWe eMy KBalIu(PUIMpPOBaHHOMN
IOPUANYECKOM TTIOMOIIM, afBOKAT 00si3aH BHIMOHATE TPeOOBaHU AN CTBYIOIIET0 3aKOHOIATEeTbCTBA,
COOTBETCTBOBAThH YTBEPKACHUIO ¥ MPAKTUYECKON pean3aliuy IPUHITUIIOB BEPXOBEHCTBA MIPaB U
3aKOHHOCTH, UCIIOJIb30BaTh BCE CBOU 3HAHUS U IIpodeccruoHabHOe MacTePCTBO.

2. Taxke ecnu Iejio COMEePRUT B cebe KaKue-TO IOPUANYEeCKrue COMHEHUST, afBOKAT 0053aH IIPUHSTh
ero.

3. Ecniu uTOT merna uiiv CpefcTBa ero HOCTUXKEHHUS HeCyT IPOTUBOIIPABHLIN XapaKTep, adBOKaT
MMeeT ITPaBO OTKA3aThCs OT Aela.

4. 3amumarth mpaBa u 003aHHOCTH CBOETO JOBEPUTEIIS He 3alpPeIlaiuMy 3aKOHOM METOOaMHU.
5. AgBokaT 00s13aH XPaHUTh aABOKATCKYIO TaWHy.

6. OkazaHue 6ecnyaTHON IPUOUYECKOMN TOMOIIHY I10 AejlaM, TPeayCMOTPEHHBIM 3aKOHOM.

7. Hanu4yme KOH(IUKTA CTOPOH, TOXKE 3aIpeIalT afABOKaTy IPUHUMATh AEJIO0.

ITocrne 3akII0YeHUs COTIAIlIeHNST Ha OKa3aHUWe YCIIyT, aflBOKAT IIPUCTYyIaeT K paboTe. [IpaBuIbHO
IMoCcTpoeHHas paboTa agBoKaTa Ha MOCymeOHOM CTaguM, B KOHIIE JaeT II0JIOKUTEJIbHBIN Pe3ysbTarT,
YTO U SIBJISIETCSI OCHOBHOM 3aflauel afBoKaTa Kak ImpeacTaBuTens [16, c.186].

ApBokaT mpoBoauT 6eceny C HOBEPUTEIEM, B KOTOPOH JOBEPUTEb U3JIaraeT CBOIO IMO3UITUIO I10
HeJly, CBOU IIPeAIloYTeHUsI B pa3pelleHur JaHHOro Bonpoca. becenys ¢ moBepureneM, agBoKaT
KOHCYJIbTUDYET €ro, II0 UHTePEeCYIOIINM eTro BoIIpocaM, TeM CaMbIM afBoOKaT, 6j1arogapsi CBoeMy
npodeccruoHanu3My, MOKET YCTaHOBUTD IICUXOJIOTUYECKUIM KOHTAKT C [JOBEPUTEJIEM, IOHATH
3aKOHHOCTH ero TpeOoBaHUM, a Tak ke MOHAThH CYyTh HAallPaBJIEHHOCTHU BOMpPOCa. BHISICHUB CYyTh
BOIIPOCA, afBoOKaT B (hpopMe KOHCYJIbTalluU IpefjaraeT IIyTU pa3pelleHus BOIIPoca MUPHBIM IIYTEM,
€CII¥ TaKOe BO3MOXKHO.

Cnenyrorel ctaguel paboTE afBOKaTa SIBISIETCS COCTaBJIeHNe NCKOBOTO 3asBlIeHUsI. B ocHOBe
IIPaBWIBHOCTH IIPABUJIBHOI'0 COCTABJIEHUS UCKOBOT'O 3asIBJIEHUS JIEXKUT IIPOLIECC TOKA3EIBAHUS.

OcoOBIMY TPU3HAIOTCS U MyOIUYHO-ITPABOBAs POJIb aBOKAaTa B IPaBO3AIIUTHON OESITEIbHOCTH, U
MIPUOPUTETHOE MTPABO OKa3aHUs MPo¢deCCUOHATBHON IPUANIECKON TTOMOIITH.

[lessTeNbHOCTDH afBOKaTa B IPaBO3ALIUTHON OesITENbHOCTH UMEEeT IIPUHIIUITHATbHOE U TapaHTUNHOe
3HAa4YeHUEe, KOTOPOE IIPOSIBISIETCS B TOM, YTO UMEHHO agBoKaT 3G GEKTUBHO YYaCTBYET B peanu3alluu
1eney u 3agad CyoqoOIPOU3BOIOCTBA, CHOPMYIUPOBAHHLIX 3aKoHOomaTeseM [13, ¢.88].

ITTogBoms uTor BEINIECKA3aHHOMY MO2KHO CHEeJIaTh BBIBOO O TOM, 9YTO aIBOKATypPa ABJIA€TCA OOHUM U3
Ba’XHBIX U HeO6XOJII/IMBIX WHCTUTYTOB I'Da2KaaHCKOT0 OGLLIGCTBE[, KOTOp]:IfI IIPHU3BaH obecrieynBaTh
HaOJjleXKalllylo 3allluTy IIPaB U 3aKOHHBIX UHTEPECOB I'PaxKIaH.



ITo pe3ynbTaTaM IIPOBEOEHHOI'O UCCJIeAOBaHUA MO2KHO COejiaThb ClIeOyolirue BbhIBOOBI:

PocT mpaBoBO# Ky/IbTYPHI HaCeJIEHUs IPUBOOUT K ITOTPEOHOCTH 3alllUINaTh CBOM IIpaBa, CBOOOMIHI,
WHTEePEeCHl IIPAaBOBEIMU CIIOCOOAaMHU, YTO CIIY?KUT OCHOBAHUEM [IJis 0OpalleHus 3a MOMOIIIbIO K
npodeccroHaraM AaHHON 06JI1acTH - agBOKaTaM.

Ha ocHOBe aHanu3a 3aKOHOOaTEeIbCTBA OTMEYaeTCs, YTO WHCTUTYT aIBOKATYPHI ABJIIAE€TCA
BaXHEUIIINM 3BEHOM B MeXaHU3Me OTIIPABJIEHUA IIPAaBOCYyOUA U YCTAHOBJIEHHUA CIIPABEOJINBOCTH.

CrnenyeT Tak:Ke OTMETUTD, YTO aiIBOKATCKAs MesTeIbHOCTh, PerjiaMeHTUPYyeTCsS HOpMaMu IIpaBa BO
MHOTHX cepax ee NesTeTbHOCTH, HO B HACTOsIIIEe BpeMs BCEe Ke OCTAIOTCS MTPOOIeMEI TPaBOBOTO
PeTyIupPOBaHUs 110 PSAOY BOIIPOCOB, HATPUMED, IEHCUOHHOTO 00eCceYeHns aJBOKATOB,
HaJI0r000JIOKEHUS UX OesITeJIbHOCTH, BOIIPOCOB PEKJIaMbl aIBOKATCKON AeSITEIbHOCTH U
KOHKYPEHIINHY, TTOCKOJIbKY B 3aKOHOOATEIbCTBE 0 YKa3aHHEIM BOIIPOCAaM, HET YeTKOT'0 ITOHUMAaHUS,
YTO IPUEMJIEMO OTHOCHUTEJIPHO afBOKATYPHI, a UYTO MPOTUBOPEYHUT ee 3amadaM U QYHKIUSIM.

[Ipu aHanIMU3e IUTEepPaTyPHl ¥ HOPMATUBHLIX IIPABOBLIX aKTOB 00 aJlBOKAType KaK 00 MHCTUTYTE
rpakAaHCKOTro 00IIecTBa U ee pojiu B GOpMUPOBAHUM IIPABOBOTO TOCYZapCTBa B POCCHUIICKOM
denmepalliy BHIIEINM HECKOJILKO CYKOSHUIH:

- IIOHATHE «T'PDaXXIaHCKOe€e 06H_IeCTBO>>, IIpencTaBiidoeecs B BUOEe COBOKYIIHOCTH ITPABOBBIX
WUHCTUTYTOB, H806XOD;I/IMO IIPU3HATh HECOBEPIIIEHHEIM;

- IIepe4dYeHb IIPAaBOBEIX MHCTUTYTOB, COCTABJIAIOINUX COOEPXKaHUE I'PAXKIAaHCKOI' O 001II1ecTBa, SIBISIETCS
He MCYEePIIbIBAIOIINM;

- BCAKOe IrpazxKKaHCKoOe 06H.I6CTBO OOJI2KHO BKJIIOHUATh aABOKATYPY B Ka4eCTBE €ro MHCTUTYTaAa;

- AOBOKATypPa IIpeagcTaBiideT I/IC‘-IepHBIBaIOH.II/IfI IIepedeHb aIBOKATCKUX O6pa3OBaHHﬁ 1 OJOJI2KHa
PaCCMAaTPUBATBCSA B Ka49e€CTBE IIPAaBOIIPUMEHUTEJIBHOT'O OPIraHa;

- adBOKaAaTypPa He MO2XKET PaCCMaTPUBATLECA B Ka4eCTBE IIPAaBOOXPAHUTEJIBHOT'O OPIaHa BBUOY
OTCYTCTBHUS CTATyCa roCygapCTBEHHOI'O OpraHa;

- HOPMAQTHUBHBIM IIPAaBOBBIM aKTOM, CII€EIHMAJIBHO IIPEeNHa3Ha4YeHHBIM OJId OPraHu3alluy 1
OesiTeTbHOCTH aJBOKaTypHl B Poccuiickoit Pemeparuu, spisetrcss PemepanbHbiil 3aKoH PO «O06
aIBOKaTCKOM AesTeIbHOCTHU U afgBoKaType B Poccutiickoit ®epeparuu» [14, c.163].

TakuM 00pa3oM, BOSHUKHYB KaK HHCTPYMEHT [IJIs YIOBJIETBOPEHUSI YHUBEPCAIbHLIX TOTPEeOHOCTeH
YyeJ0BeKa, TOCyHapCTBO OOHUM (DAaKTOM CBOETO IIOSIBIEHUS CO3HaeT OCHOBBI [JIsi CYIIIeCTBOBAHUSI
BHETOCYOApPCTBEHHBIX MHCTUTYTOB, KOTOPhIE TaK¥Ke IIPHU3BAHHl YIOBIETBOPSThL 3TH NOTPEOHOCTH. B
PSAOy TaKWX HHCTUTYTOB BakKHOE MECTO IIPUHAIEKUT aJBOKAType.
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