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Abstract. The article considers the marriage contract as a regulator of property relations between
spouses, and reveals the features of the marriage contract as a way to protect property rights.
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B coBpeMeHHOI ITPaBOBOM peabHOCTU BCe OOJIbIlle HaOUPaEeT MOMYJIAPHOCTb TaKOW PETYISITOPD
UMYIIECTBEHHBIX OTHOIIIEHUY MEXAY CYIpyTraMu, UJIU JIUI]aMU, BCTYHAIOIUMU B OpakK KakK OpadyHbIN
moroBop. [JlaHHas IIpaBoBas KOHCTPYKLMS II03BOJISIET YCTaHABIUBATh ONpeNesIeHHBIN PeKUM B
OTHOIIIEHWH, KaK 00IIer0 UMYIIeCcTBa CYIIPyroB, TaK U JINYHOTO UMYIIIECTBA KaXKI0T0 U3 CYIIPYTOB.
ITo manubeM PenmepasibHOM HOTapualibHOM nasnaThl, B 2021 romy poccusine obhopmuinu 148,3 Twic.
OpavyHBIX MOTOBOPOB, YTO COCTaBJIsAeT 16% OT 00Iero 4yucia 3aperuCTPHUPOBAHHEIX 3@ TOT IEePHO[
OpakoB. 3a MOCIeHHe MIATh JIET KOJTUYEeCTBO TaKUX COTJIAIIeHUH BEIPOCIIO Ha 67%, a eciiu
CpaBHMBATH C IIOKA3aTeJIsIMU [eCsITUIeTHeH TaBHOCTHU - 0ojIee 4eM B TPH pas3a.

[IpaBoe perynupoBaHue OPaYHOro JOTOBOPA OMpedessieTcss CeMEeWHBIM 3aKOHOOaTeJIbCTBOM, B
KOTOPOM YKa3BIBAETCS, YTO OPAYHEIM JOrOBOP MOTYT 3aK/II0YaTh TOJILKO CYHPYrH, Tubo Iula,

Ianunosa J1.1I., [Tempenko M.A. BPAYHBIHN IOI'OBOP KAK CIIOCOFE 3AIUTHI UMYIIIECTBEHHBIX ITPAB CYIIPYI'OB //
CmyodeHuecKul popyM: 31€KmMpPOH. HAYUH. HCypH. 2022. Ne 36(215). URL: https://nauchforum.ru/journal/stud/215/118631
(0ama obpaweHus: 31.08.2025).



BCTymaroire B Opak. 3aKOHONATENIECTBO He BEIAENSIET IIePUO, C KAKOTO MOMEeHTa MyK4YnHa U
JKEHIMHA TaKUMHU JIUIaMu sBisioTcAa. O6pamasick K MHEHUSIM HCCIIeoBaTeIed 10 JaHHOMY
BOIIPOCY, CTAHOBUTCS OYE€BUIOHO, YTO €OUHOTO B3T/IAma ¥ GOPMYINPOBOK Ha JaHHBIM MOMEHT
BpeMeHHU He IIpenocTaBieHo. [To MmEeHnI0 CnenakoBou A. B. u psifa Apyrux ucciemoBaTelen B
OAHHOM BOITPOCE, BCTYHAIOIMMMY B OpaK MOKHO CYMTATh JIUIA, KOTOPHIE TOAAIN 3asgBIIEHUE O
peructpauuu 6paka. [Ipyrue yueHbsle HacTauBalOT Ha TOM, YTO YTO He TOJIbKO JIUIla, KOTOPhIE
rofanu 3asiBJieHNe O peTUCTpaluy 3aK/JII0YeHn Opaka, MOXKHO OTHECTH K BCTyHAIOIUM B Opak, HO
U TeX, 4bs IleJIb 3aperUCTPUPOBaTh CBOM Opak ellle He 061e4eHEl B COOTBETCTBYIOLIYIO GOpMYy.

ITpu 9TOM POCCUUCKUM 3aKOHOMATEIb He OTPAHUYMIT BOJTIO BCTYIAIOIINX B OpakK U HE OIpeneui
CPOK OT COCTaBJIeHUsI OPavHOTO IOTOBOPA M0 perucTpaluu 6paka, B P® GpauHbIi JOTOBOP BCTyIaeT
B IeliCcTBUe C MOMeHTa 3aK/IodeHnus Opaka, B TO BpeMs Kak B McriaHuU onpenesied rOqUYHBIN

CPOK.

CnemyeT TakxXke YIOMSHYTh O TOM, YTO JIMIIA, ITPOKUBAIOIINE Ha OMHONW TEPPUTOPHUH, TO €CTh
CoXKuTenH, OpadyHbIN OOTOBOP 3aKJII0UaTh HEe MOTyT. TaKOro ke MHeHue npuaepzkuBaeTcss CegbMoin
KaCCaIllMOHHLIN CyI o0IIel Iopucoukiuu. B ceoeM ompenenenuu oT 16.06.2022 roga cyn ykKasasl Ha
TO, YTO [EUCTBYIOIIEE 3aKOHOOATEIFCTBO HE TIPU3HAET HE3aPETUCTPUPOBAHHLIN OpakK u
COXKMTEJILCTBO HE TIOPOXKOAeT MPABOBLIX MOCIEACTBHUH. KOMUYecTBO TakKux «O6PaKoOB» pPacTeT C
KaXXIObIM TOIOM, B CBSI3U C 9THUM, BO3HUKAIOT MIPEI0XKEHNI Ha 3aKOHOJATEThHOM YPOBHE Pa3peIlnuTh
(akTMyeckuM cynpyraM 3akodaTh OpayHble COTIallleHus, B OOJIbIIeH CTEIIeH! 110 MPUYNHE TOTO,
4TOOH 00€30I1aCUTh ABE CTOPOHHLI OPAYHOTO COTJIAIIEHUS [JI YPETyIUPOBAHUS BOIIPOCOB,
Kacaromuxcs o011ell COBMECTHOM COOCTBEHHOCTHIO.

CormacHo cT. 33 CK P® 0c00eHHOCTH UMYIIIECTBEHHBIX OTHOIIEHUN MEXKAY CYIpyTraMu
peTyIUpPyITCA B IEPBYIO OYepenh CEMENHBIM 3aKOHONATEeIbCTBOM, KOTOPOE YyCTaHaBIUBaeT PEXUM
COBMECTHOM COOCTBEHHOCTH CYIIPYTOB B KAYECTBE 3aKOHHOTO PEXKMMa UMYIeCTBA. 3aKOHHBIN
pexXuM COBMECTHOM COOCTBEHHOCTH CYILIECTBYET, €CIIM MEXKAY CyIpyraMu He 3aKJII0UYeH OpayHbIN
norosop. Takum o6pa3oM, 3aKOHOZaTe b IpefycMaTprBaeT paBHbIe IIpaBa CYIIPyroB Ha ob1iee
MMYIIECTBO BHE 3aBUCUMOCTH OT cltocoba y4acTus B GOPMUPOBAHUYU COBMECTHOM COOCTBEHHOCTH,
BKJIIOYAs CylIpyra, KOTOPHIM B Ilepuof OpakKa Bell fOMalllHeT 0 X035 CTBO, OCYILIECTBIISI VX0 3a
OeTbMU WJIU 10 OPYTUM YBa’KUTEJIbHBIM IPUYWHAM He UMeJI CaMOCTOSATEIbHOTO JOX0MAa.

Llenpio 6pa¥yHOro MOTOBOPA BHICTYIIAET SIBJISIETCS HEOOXOAMMOCTh PacIipefeieHusT UMYIIeCTBEHHBIX
mpaB 1 003aHHOCTEN MEeXKAY JITUIlaMU, KeJIaloIIMMU BCTYIUTh B Opak, UJIH CYIIPyraMu B IIEPUO]
Opaka, a TakxXKe IIPEeIOoCTaBJIET IPABO MPUHSATHS CYIIPyraMy PelIeHus 0 Haubosee 6JIaronpusiTHOM
pexume coOCTBEHHOCTHU. [I0CKONIBbKY OPauHBIM JOTOBOP PETYINPYETCS HOPMaMH I'PakKIaHCKOI'0 U
CeMerHOT0 3aKOHOIaTe/ILCTBA, MOXKHO CKa3aTh, YTO II0 CBOEH ITPaBOBOM MpUPoAe OPauyHLIA JOTOBOP
3aBEeIOMO SIBIISIETCS COEIKOM MeXKAy ONBYMS 3aMHTEePEeCOBAaHHLIMHU JIUIIaMHU-CYyIIPpyraMu, YTO He
HMCKJII0OYaeT OeHCTBUS B UX OTHOIIEHUHU MPE3yMIIIHUH T0OPOCOBECTHOCTH.

Korma peub upmeT o 6payHOM JOTOBOPE ¥ OCHOBHEIX €0 3afjladyaX, KOTOPhle HETIOCPENCTBEHHO
HalpaBJIeHH Ha YCTAaHOBJIEHUS pPexKuMa COOCTBEHHOCTHM Ha UMYIIECTBO CYIIPYTOB, CTOUT TaKkKe
VUUTHIBAaTh MOMEHTHI, KOT[la MaHHBIN BUL COEJIKYU SIBISETCS HelelCTBUTEIbHOMN. PernaMeHnTaus
pexkuMa COBMECTHOU COOCTBEHHOCTH CYIIPYTroB ocyiecTBnsercs B 1. 7 CK P®. B pamkax
0003HaYEeHHOM T'JIaBbl HEITOCPEICTBEHHO 00HAPYKUBAETCS TaKOM CIIOCO0 3aIlUTH, KaK NPU3HAHUE
cOeJikyu HegeucTBUTEeNnbHOU. Onupaschk Ha n.1.2 u 1.3 ctathu 34 CK PO maHHBIN c1oco6 MOXKeET
IPUMEHSITHCS OIS 3alUTH UMYIIIEeCTBEHHEIX IIPaB CyIIpyra, KOTOPhle OKa3aluCh HapyIIeHHBIMY,
IIyTEeM COBEPILIEHUS OOHUM U3 CyIPYTOB COEJIKH 110 PACIOPSIKEHUI0 00IIIMM UMYIIIeCTBOM 6e3
coryjacusi pyroro cynpyra. B cBsi3u ¢ aTuM, 661 cPOPMUPOBAH HOCTATOYHO OOMIMPHBIN KPYT
Hay4YHO-MIPaKTUYECKUX ITO3UIUN, KacaeMbIX JaHHOI'O Bonpoca. Tak, HanpuMep, P.P. 'anees
W3JI0KUJI CIIenyoryio uneio: "B nenax 6onee ahheKTUBHON 3aIIUTH TPaB OOHOTO U3 CYIIPYTOB
nesecoobpa3Ho mononHuTh cT. 35 CK PO oTmenbHBIM abG3amem, mpegyCcMaTPUBAOIIUM 00sI3aHHOCTh
TOJTyYeHUs HOTapHuaJIbHO YOOCTOBEPEHHOTO COTJIaCus OPYTOT0 CYIpyTa AJisi COBEPIIEHU OOHUM U3
CYIIPYTOB CHOEJIKYU I10 PACTIOPSIKEHNI0 KOHTPOJIbHBIM ITaKeTOM aKIMi OTKPHITOTO aKIITMOHEPHOTO
ob1iecTBa. I1pu 3TOM IO KOHTPOJILHLIM ITaKETOM aKILMii, B IeIIX HACTOAIIEeH CTaThbU, CIIeqyeT
TMOHUMATh MMaKeT aKI[UM, cocTaBssAiomui 6omee 50% roJocyomx akui obirecTna".

O6pamascs K 1. 15 ITocranoBnenus [Tnenyma BC PO ot 5 HOoa6pst 1998 1. Ne 15 «O mpuMeHeHUN
CyIaMu 3aKOHOLATeJNbCTBAa IIPKX PACCMOTPEHUH [eJl O PAaCTOPKeHuU Opaka», B KOTOPOM I'OBOPUTCS O



TOM, 9TO yCJIOBKSI OPaYHOT0 JOT0OBOPA O PEKMME COBMECTHOTO UMYIIIECTBa, KOTOPEIE CTaBSAT OTHOTO
W3 CYIIPyTroB B KpaiiHe HEOIAronpusTHOE II0JIOKEeHNe, HAallPpUMeD, OOUH U3 CYyIPYTIOB IIOJTHOCTHIO
JINIIIAeTCs ITpaBa COOCTBEHHOCTH Ha MMYIIECTBO, HAXKUTOE CyIIpyraMu B repuon O6paka, MOTYT OBITh
MIPU3HAHBI CyIOM HedelCTBUTENIbHBIMU 10 TpeboBaumio 3Toro cynpyra. Onpenenenue CymeOHOMU
KOJIJIETUY II0 IpaxkgaHCKuM genaM Bepxosroro Cyma Poccuiickou @epepanuu ot 22.03.2022 N
78-KI'22-5-K3, pa3bsiCHSET, 4TO €CJIX 110 YCI0BUSAM OPayHOTr0 [OT0BOPa €AUHCTBEHHOE HEeIBUKUMOE
MMYIIeCTBO, KOTOpoe ObLI0 IPHOOPEeTEHO B Ieprof 6paka, IIepexonguT B COOCTBEHHOCTE IPYToro
CyIIpyTa, a TaKXe OPYyroro Xujbs Ha IIpaBe COOCTBEHHOCTH ¥ BO3MOXKHOCTH 3aperucTPUPOBaTHCS
10 MECTY JKUTEJILCTBA 10 MHOMY afipecy CYIpyT He UMeeT, TO TaKO¥ OpadyHbIN TOTOBOP SIBJIAETCS
HEeIeNCTBUTEJILHBIM, TaK KaK CTAaBUT OJHOTO CYIpyra B KpaHe HeOJIaronpusATHOE MTOJI0XKEeHUeE.

Braromaps 3aki0o4eHN0 6pavyHOT0 JOT0BOPA, CYIPYT MOXKET 3allUTUTh UMYIIECTBO, KyIIJIEHHOE 3a
CYeT JIMYHEIX CPELCTB, B clIydae 0AHKPOTCTBA OJHOI'0 U3 CynpyroB. CorjlacHO pa3bsiCHEHUSM,
cogepxkamumMcd B I1. 15 [Toctarnosnernus [Inenyma BepxoBroro Cyma P® ot 05.11.1998 N 15 "O
IPUMEHEHUN CyOaMM1 3aKOHOOATEJIbCTBA ITPY PACCMOTPEHUM [eJl O PacTopKeHuu Opaka", He
SIBJISIETCS OOIIMM COBMECTHBIM UMYIIIECTBO, TPUOOPETEHHOE XOTS ¥ BO BpeMsi 6paka, HO Ha JINYHLIE
CpencTBa OOHOTO M3 CYNPYTOB, MPUHAAJIEKABIINE €My OO0 BCTyIJieHus B Opak. B Omnpepenenun
BepxoBroro Cyzma P® ot 02.09.2022 N 305-0C22-11553 packphrlBaeTcs JaHHas IIpaBOBasi CUTyalus.
Cynpyru 3aKJIIo4Yuan 6padyHbli TOTOBOP, B COOTBETCTBUM C MYHKTOM KOTOPOTO UMYIIECTBO, HAXKUTOE
CyIpyraMu C MOMeHTa 3aK/Il0ueHus1 Opaka, SBIseTCS Kak B mepuop 6paka, Tak U/UJM B clIydae ero
pacTopxkKeHus: COOCTBEHHOCTHIO TOTO CyIIpyTra, Ha Ybe UMs OHO IpuoOpeTeHo, 0hOPMIIEHO UNTN
3apeructpupoBanHo. OqHaKo (UHAHCOBHIM YITPABISIOIINYT 00PaTUIICA B apOUTPaKHBIN Cy C
xopmaTalicTBoM 00 UCTPeOO0BaHUY YKa3aHHOT0 UMYIIeCcTBa y CYIIPYTy NOJIKHUKA C I[eJIbl0
IIOTIOJTHEHU ST KOHKYPCHOM MaccCh HoJKHUKa. Mcren yka3ana, 4To ucTpedyeMoe HMYyIIeCTBO He
HaXOOUJIOCh B COBMECTHOM COOCTBEHHOCTH CYIIPYTOB, IPHOOPETEHO €10 II0Cie 3aKIII0YeHU s
6pavHOro HOroBOpa 3a CYET JIMUHBIX CPENCTB U ABJISETCS €IUHOIIMYHON COOCTBEHHOCTHIO CYyIIPYTH
OOJI’KHUKA, YCTAaHOBJIEHWE CYIIPyTaMy peKrMa pa3feibHOM COOCTBEHHOCTH He CBUIOETEJIECTBYET O
MPUYMHEHUY BPega UMYIIIeCTBEHHEIM IIpaBaM KPEeOUTOPOB, TTOCKOJIBKY IIPK 3aKITI0YeHNN OPavyHOTO
moroBopa 0o6beM UMYIIIECTBEHHBIX aKTUBOB AOIXKHUKA HE M3MEHUJICS, U3 BIafeHU OOMKHUKA
MMYIIECTBO HEe BBIOBIIIO, ¥ CYIIPYTH OOJIKHUKA UMYIIIECTBO OTCYTCTBOBAJIO M HUKAKOTO UMYIIIECTBA K
Hell He Iepelio, Ha MOMEHT 3aKJ04yeHus: 6pavyHoro JOroBopa OTCYTCTBOBaU CyLeOHEBIE aKTHI,
MoATBepXKaalolie Hajluuue 3a00JI2KEHHOCTU AOJIKHUKA epell TPETbUMU JTUIlaMu, KpOMe TOTO, B
MMPU3HAHUU HEeIeNCTBUTEJILHLIM OPauyHOro AOroBopa 0TKa3aHo. BepxoBHEIM Cyq onpenesins, 4To
OOBOMABI 3aCJTyKMBAIOT BHUMAHMS.

W3yumuB cymeOHYI0 MPaKTUKY, MOXKHO IIOHSATh, YTO BEPOSTHOCTH M30eKaTh CyHeOHBIX CITOPOB
OTHOCHUTEJIPHO HEJIeMCTBUTEIbHOCTH OPavyHOI 0 IOTOBOPA, He paBHA HYI0. Kak 1 m060e cornalieHue
MeXOy JINIIaMM, YbU UHTEPECH B JOTOBOPe OYOyT OTCTAaWBAThCS, MBI HE MOXKEM HUCKITIOYUTh
BEPOSITHOCTH OIMMOKY WJIM HapPYIIEeHUs corjiamieHue. bomee Toro, 60IBIIMHCTBO BOIPOC
3aK/II0YEHNsT, U3MEHEeHHsI, PAaCTOPKEeHUsI OPavYHOTr0 JOTr0BOPAa BHI3BIBAIOT OOJILIINE CIIOPH Y
npaBompuMeHuTesne. [IpaBoBas pernaMeHTalus, KacamIlllerocs JaHHOr 0 BUAa JOTroBOpa
HEeCOBepIlleHHa, Beb TaKue IIPUYNHBI KaK: OTCYTCTBHE YETKO BEICTPOEHHOM periaMeHTalluu,
HEeOOCTAaTOYHHIM 00beM cyneOHOM IPaKTUKU 10 BCEM BOIIPOCaM, KOTOPBIE TEM H/IX UHBIM 00pa3om
COITPUKACAIOTCS C OpPaYHBIMU B3aUMOOTHOIIIEHUSIMU U PETYJIMPOBAHNEM X UMYIIECTBEHHBIX IIPaB U
00s13aHHOCTEeM. 3HaUeHUe OPavHOT0 JOTO0BOPA, KaK crocoba 3allluThl UMYIIIECTBEHHEIX ITPaB
CYIIPDYT'OB 3aKJ/II04YA€TCsA B TOM, YTO IIPOUCXOOUT PaCIIUpPEeHUue BO3MOXKHOCTEHU Yy JIn1L, KOTOPhBIE
3aK/II0Yal0T 6pakK U XKeJaloluX PeryInpoBaTh 110 CBOEMY YCMOTPEHUI0 UMYIIeCTBEHHBIE OTHOIIIEHU
¥ B TOM CjIy4dae, eciii OpauHbIi COI03 MPUAETCS pacTopraTb. CTOUT y4eCTb U TOT PakKT, YTO OpadyHBIN
moroBOp B PoccuiickoM 3aKOHOMATENbCTBE HOCUT I'PazKAaHCKO-IIPAaBOBOM XapaKTep, a He CEMENHO-
ITPABOBOM, TaK KakK IpakgaHCKOe 3aKOHOOATEIbCTBO, KaK ITOKA3bkIBaeT MPaKTHKa, B OOIbIIEH
CTeIleHHW PEeryIupyeT BOMPOCH] UMYIIECTBEHHBIX OTHOIIIEHUH, TaKe eCJIi MBI TOBOPUM 00 MMYIIIEeCTBE
CYIPYTOB B CEMENHBIX B3aUMOOTHOIIEHHUsIX. Helb3st TOBOPUTH TaKKe 0 3(h(GHEKTUBHOCTH TAKOT O
IIOOXofa, TaK KaK, CHOBa BO3BpalllasiCh K CymeOHOH MpaKTUKe, MPOCiexXuBaeTcs HedhGeKTuBHAST
3aIuTa IpaB ¥ 3aKOHHBIX UHTEPECOB CYIIPYTroB, YTO B IIEPBYIO OUepPenb, UAET B pa3pe3 C OCHOBAMU
ceMeMHOT0 Koflekca. bpauHbIi OTOBOP IIpegycMaTpuBaeT Iof co00M 3alllUTy UHTEPECOB I'paxkiaH C
Pa3HBIM UMYIIIECTBEHHBIM IT0JI0KEHNEM U 3alIUTUTDL UX OT HECITPABEIJIUBOCTU B CIIydae
Opakopa3BOOHOIO IpoIlecca.

Takum o6pa3oM, OpavyHLINA TOTOBOP IPHU ITPABUIFHOM COCTABJIEHUY, 3aK/IIOUYEHUH U BHIIOTHEHUN
BCeX YCJIOBHUM, KOTOPhIE B HEM ITPONUCAHBI, TPUHOCUT OTPOMHYIO II0JIb3Y U IIO3BOJISIET CYIIpyraMm,



HaXOAAIINMCS B 3aPeruCcTPUPOBaHHOM Opake, UMeTh [jis ce0s 3aIIuTy ¥ 3aKOHHbIE OCHOBAHUS IJIS
TOTO, 4YTOOHBI B OymyiieM Oblia BO3MOXKHOCTD IIPETEHI0BATh Ha UMYIIIeCTBEHHYIO COOCTBEHHOCTD,
KOTOpas OojKHa OBITh pa3felieHa B PaBHBIX HOJISX, KaK 9TO U IPEOIIXCaHO 3aKOHOOATEIbCTBOM
Poccutickon ®epgepanuu.
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