DOPYM

nauchforum.ru

c.[ . HAVYHbINA Hayunsiit xxypHan «CtygeHdeckKuil Gopym» BBIIIYCK Ne22(245)
53

I'PAKITTAHCKO-IIPABOBOM MHCTUTYT UCKOBOM TABHOCTH
JIeBoukuHa Mapusi BarepueBHa

ctyneHT, HerocymapcTBeHHOe oOpa3oBaTeibHOE YaCTHOE yupexKaeHre BEICIIero 06pa3oBaHus
«MOCKOBCKUI (hMHAHCOBO-TIPOMBIIITIEHHBIN YHUBEPCUTET «CuHeprusi», PO, r. Cri3paHb

KiaoueBbie ciIoBa: CPOK MCKOBOU TaBHOCTH, IIpaBO Ha cy;:[e6Hy10 3allliTy, KCKOBasA HAaBHOCTE,
IIPOIIyCK CPOKa MCKOBOU TaBHOCTH, IIepepriB CPOKa MCKOBOH TaBHOCTH, IIPUOCTAHOBJIEHHE CPOKa
MCKOBOHM OAaBHOCTH, BOCCTAHOBJIEHUE CpPOKa MCKOBOU JaBHOCTH.

CpOK HCKOBOﬂ OaBHOCTHU - OOWH M3 HEOTHBEMJIEMEIX 3JIEMEHTOB I'Pa2KJaHCKO-IIPDaBOBEIX OTHOHIeHHfI.
[laHHBIN UHCTUTYT IIPaBa SBIISIETCS OOHUM M3 OCHOBOIIOJIATAIOIIUX B 3aKOHOIATEIECTBE, TTIOCKOILKY
ompenesisieT TPAHUIIH IJIS 3allUTH HAPYIIEHHOTO ITPpaBa Ha CTaguu CymeOHOro mpou3BoacTBa. Cpok
MCKOBOM MAaBHOCTH, JUCHUIIIMHUPYET YYACTHUKOB I'Pa’kAaHCKOT0 CYIOIIPOU3BOICTBA, UCKITIOYAET
BO3MOZKHOCTB [IJIsI 3JIOYIIOTPEOIeHUS ITPaBOM, OJIsT HEOOOCHOBAHHOTO 3aTSITUBAHUS T€X UIU WHBIX
CIIOPOB, B OTIIPEMIEIEHHON Mepe CHUCTeEMAaTU3UPYyeT I'PaXKaaHCKO-IIPAaBOBLIE OTHOIIEHUS, CBSI3aHHBIE C
3aluTOM IIpaB B Cyne.

CornacHo 3aKOHOOATEeJIbHOT'O OIIPeeneHus, comepKallerocs B cT. 195 I'paxXgaHCKOT 0 KoJmeKca
Poccuiickoit ®emgepanuu «MICKOBOU HaBHOCTbHIO IIPU3HAETCS CPOK [IJIsT 3AIIUTHI ITPpaBa M0 UCKY IUIIA,
ITPaBO KOTOPOT'O HAPYIIIEHO».

3aKoHOOATEeIb OeIUT CPOKH MCKOBOM MaBHOCTHU Ha:

- obmmue (Tpu roma) (ct. 196 T'K PO);

- cnenuanbHble (cT. 197 TK PO).

Tak>ke B 3aBUCUMOCTHU OT KaTeropuu cpepsl IPaBOOTHOIIEHUH, CPOKH MCKOBOM MTaBHOCTH MOXKHO
MMOOEeIUTh Ha CJIeOyIOIlie KaTerOPUH M0 ITPOIOIKUTEIbHOCTH:

1. gpo 1 mecsna (mesna, 3aTparuBalolllre CIIOPHI, CBsI3aHHBIE C HE3aKOHHBIM YBOJIbHEHUEM).

2. mo 3 MecsleB (IIpU Criopax, KacalwIIuxCcs IpaBa NPEeUMyIIeCTBEHHON OKYIIKH).

3. mo 6 mecsIeB (IPUMEHUTEIFHO K CKAM YeKOOaTesT KO BCeM 00S3aHHBIM JIUITaM).

4. He 6omee 12 Mecs1eB (3aTparuBaiOT IIPABOOTHOIIIEHH S, CBI3aHHBIE C TPAQHCIIOPTUPOBKOM I'PY30B).

5. He 6osiee 2 neT (CIIOPHEl OTHOCUTEILHO HEKAaYeCTBEHHO BLITTOJTHEHHEIX PaboT, a TakXkKe
B3aMMOOTHOIIIEHUS B chepe CTpaxOBaHUS).

6. ee Gonee 5 neT (0 HApPyUIEHUSIX B 00JIaCTU CTPOUTEJIBHOTO MOAPSAa).
7. He OoJiee 6 et (110 MCKaM, CBI3aHHBIM C 3arpsi3HEHUEM OT HE(PTSHBIX OTXOMIOB).
8. ecsaTuneTHUM CpoK (B 0671aCTU MOPCKUX I'PY30IIEPEBO30K).

HpI/I 9TOM CyiegyeT OTMETHUTH, YTO 3aKOHOOATEJIbHO IIPeAYCMOTPEHEI TaKXKe CJIIy4daHu, Ha KOTOPhIE
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CPOKHY HaBHOCTHY He PaCIPOCTPAHSAITCS, TAKOBEIMHU, B COOTBETCTBUHU CO CT. 208 I'K PO saBnsioTcs:

Tpe6OBaHI/I5I 0 3alIMTe HEMMYIIIECTBEHHBIX ITPDAaB U HEMaTePUuaJIbHBIX 6nar;

TpeGOBaHI/IH O BEIJa4€ BKJIaOOB K GaHKaM,‘

TpeGOBaHHH O BO3MEIIEHUHU BPeda 2KU3HU UJIN 30O0POBLIO;

TpeboBaHus 00 YyCTpaHEHUN HapyIIeHuM mpaB rpaxmaaH (ctatbs 304).

CTOUT TaKzKe OTMETUTh HeMaJIOBaXKHBIN MOMEHT, 4YTO B COOTBETCTBUU CO

cT. 199 'K P® He3aBUCHUMO OT TOTO UCTEK CPOK MCKOBOM MaBHOCTHU HUJIU HET, Cy[ IPUHUMAaET K
paccMoTpeHuio TpeOOBaHUS O 3alTuTe MpaBa. [JlaHHAs HOpMa IT03BOJIsIeT 00eCIIeYnuTh IIpaBa
YYaCTHUKOB CyHOOITPOM3BOACTBA U IIPUHSITH 0O0CHOBAHHOE PeIlleHue, ITOCKOIbKY TOJIBKO B paMKax
cymeOHOTO 3acefaHusi MOXKHO YCTAaHOBUTD BCe 0OCTOSITEITLCTBA, CBSI3aHHEIE C TEYEHUEM CPOKa
MCKOBOM MaBHOCTH, 0OCTOSTEIbCTBA, KOTOPHIE ITOATBEPKIAIOT €r0 MPUOCTAHOBIIEHUE, IePEPHIB HITH
BOCCTaHOBJIeHMeE. [IpU 3TOM IPUMEHUTH CPOK UCKOBOU OJaBHOCTHU CYI MOZXKET TOJIbKO I10 3asIBIE€HUIO
OIOHOM M3 CTOPOH. McXomst U3 MONM0XKEeHUN YKa3aHHOM CTAaThU CIEOYyeT, YTO CyOBEKT, YbU IIpaBa
HapPYIIIeHbl, UMEET IIPaBo 00PaThCS B CYyH C MCKOBBIM 3asIBIIEHHEM BHE 3aBUCHUMOCTU OT UCTEUYEHUS
CpPOKa JaBHOCTHU.

IMpuHHUMas BO BHEUMaHNE pPa3/inuyHble 00beKTHBHBIE 00CTOSTEILCTBA, KOTOPhIE TEM MM MHBIM
00pa30M MOTYT BOCIIPENSITCTBOBATH CBOEBPEMEHHOMY O0OpAIlleHUI0 B CyM, 3aKOHOIAaTEIb
ITPeayCMOTPEII BO3MOXKHOCTD BIIMSIHUS Ha CPOKU MAaBHOCTH, YKa3aB Ha BO3MOIKHOCTE B
ITPUOCTAHOBJIEHUH, IIEPEPHIBE ¥ BOCCTAHOBJIEHUY CPOKa MCKOBOM MaBHOCTH. [laHHAs HOpMa
IMoApa3yMeBaeT, YTO IIPU OITPedesIeHHBIX 00CTOSTEIbCTBAaX, BPEMEHHO! OTPE30K, B TeUEeHUHU
KOTOPHIX OHU UMEIOT MeCTO OBITh He YUHUTHIBAeTCS. [lepedeHb TaKUX 0OCTOSITEIIbCTB COIEePIKUTCS B
cT. 202 TK PO:

1) ypesBBrIUYaliHbIE CUTyalluu (HETIpeoaouMas CUa);

2) HaxXoXKOeHle B COCTaBe BOOpy}KeHHBIX Cun Poccuiickoi d)enepauHH, IIepeBeIEeHHBIX Ha BOEHHOE
IIOJIOZKEHUE;

3) MopaTopui;

4) IpHUOCTaHOBJIEHNE NeHCTBUS 3aKOHA HJIM WHOT'O IIPABOBOT0 aKTa, PETYIUPYIOIINUX
COOTBETCTBYIOIIIee OTHOIIIEHUE.

CormacHo cT. 203 'K P® nepephslB Te4eHMSI CPOKa UCKOBOU OJaBHOCTU BO3MOXKEH IIPU:
1) npenbpsIBIEHUE UCKA;
2) Ipu3HaHUe Joira.

[Tpu 3TOM IIPHU IepephiBe CPOKa MaBHOCTU €r0 TeYeHne HauWHaeTCsA 3aHOBO, T.e. CPOK [0 IIepephiBa
He YUYUTBIBAETCS TIPU UCUHCIIEHUN HOBOTO CPOKA. YKa3aHHasI 0COOEHHOCTS SIBJISIETCSI CYIIeCTBEHHBIM
OTJINUMEM IIepepEIBa OT IPHOCTAHOBJIEHUSI CPOKa UCKOBOM [TaBHOCTH.

3aKOHOOATENbHO TaKXKe IIPEeIyCMOTPeHa BO3MOXKHOCTh BOCCTAHOBIIEHUS IIPOIYIIEHHOTO CPOKa
maBHOCTH. [Ipu 3TOM cliemyeT OTMETUTh, UYTO BOCCTAHOBJIEHNE IIPOIYIIIEHHOT0 CPOKA SIBISIETCS
HUCKJTIOYHUTEJIPHOW MEPOM, KOTOpas MOXKeT OBITh CBI3aHa C INYHOCTHIO MUCTHA. TaK B COOTBETCTBUU CO
cT. 205 I'K P® mpomyIeHHbIH CPOK MCKOBOM JaBHOCTH MOKET OBITh BOCCTAHOBJIEH, B TOM CJIy4YaeT,
€CJI¥ Cy[ IpU3HaeT NPUUYKUHY IPONyCKa YBaXXUTEJIbHOU.

PaCCManI/IBaH HpOGJ’IeMaTI/IKy IIpUMEeHEeHUdA HCKOBOM TABHOCTH, MOXKHO OTMETUTH YTO BCTpE4YalTCAa
CJIy4aH, KOrga CTOPOHEI IIPpOIleCCa He 3HAIOT O HAaJIM4YHWU IIPaBa 3asABUTH O IIPOIIyCKE CPOKa HCKOBO

OaBHOCTH.

3akoHOmaTenb onpemenun B ['paxkmaHCKO ITPOIleCCyalbHOM Komekce P® 06s13aHHOCTE Cya PYKOBOIS



ITPOIIECCOM, Pal3bsICHSITL CTOPOHAM ITPOIlecca, uxX mpaBa u obsa3anHoCcTH (cT. 12 I['TIK P®). ITpu saToM
B CJIy4ae, ecJii Cy[ He pa3bsCHUT CTOPOHAM HX IIpaBa, B TOM YHCJI€ O BO3MOXKHOCTH 3asIBUTh O
ITPOITyCKe CPOKa MAaBHOCTH, TAKMM 00pPa30M OH MOZXKET BBECTH B 3a0IyKIeHUe CTOPOHBI
OTHOCHUTEJIbHO 00beMa IIPHUHAIIeKallnX UM IIPaB.

C YKa3aHHOﬁ HpOGHeMOfI TaK2Xe TeCHO CBd3aHa npo6HeMa TOr'0, 3a49aCTYIO CTOPOHEI HE
OCBE€OOMIJIEHELI O TOM, YTO BO3MO2KHOCTE 3adBHUTH O IIPOIIYCKE CPOKa MCKOBOU IaBHOCTH CylIeCTBYEeT
He TOJIBKO B Cyne HepBOfI WHCTaHIIMM, HO TaKXKe U B alleJIISINOHHON.

Cornacuo 1. 2 cT. 199 'K PO «uckoBas [aBHOCTb IPUMEHSETCS CyOOM II0 3asIBJI€HUIO CTOPOHEI B
CIIope, CAenaHHOMY IO BEIHECEHUS CYIOM PEIeHUs ».

OTBedasa Ha BOIIPOC O TOM, MOXKET JI OTBETUMK 3as9BUTH O IIPOIIyCKe UCTIIOM CPOKa UCKOBOU
OABHOCTH B TOM CJIy4ae, eCJiM pellleHue apOuTPakKHOTO CyHa IIePBOM WHCTAHINY OTMEHEHO
apOUTPaXKHBIM CYIOM alleJUISINOHHON WHCTAHIIUY B CBA3W C HAPYIIEHUSIMU, KOTOPHIE ITIePeYHCIIEHE
B 4. 4 cT. 270 ATIK P®, u B 3acemaHuy apOUTPAzKHOTO Cy[a IIePBOM MHCTAHIIUH OTBETYUK TAKOTO
3asaBneHuda He caenarn, [Ipesuguym BAC PO B uandopmanumonHom nuckMe oT 13.08.2004r. Ne 82 maeT
peKOMeHIalluM: «eCJIU pellleHre apOuTPaxKHOTo0 Cya IepBOi MHCTAaHIIMU OTMEHEHO apOuTpaKHbIM
CYIOM ameJUISIMOHHOM MHCTAHIIUYU B CBSI3U C HAPYIIEHUSMU, IepeYUuCIeHHbBIMY B 4. 4 cT. 270 ATIK
P®, oTBeTUMK UMeeT IIpaBo 3asIBUTH O MIPOIYCKe UCTIIOM CPOKa MCKOBOM JaBHOCTU U B TOM CJIydae,
KOIla B 3acellaHuU apOHUTPakKHOTO Cyda IIepBOM MHCTAHIIUY OH TaKOe 3asiBJIeHUEe CHOelan».

ITpaBo Ha cymeOHYIO 3aIIUTY HAPYIIEHHHBIX ITPaB ABISETCS OOHUM M3 OCHOBOIIOJIATAIOIIUX IIPaB.
MexaHu3M 3alIUTH IIPaB UMEEeT IPAKTUYECKYI0 3HAaUUMOCTh. MICII0JIh30BaHME Pa3yMHEBIX CDOKOB
MCKOBOM MAaBHOCTH B 3aBUCHUMOCTH OT TOM MJIM MHOM KATErOPUM IIPABOOTHOIIEHUHN 3aIllUIIaeT
YYaCTHUKOB I'PakOaHCKO- TPAaBOBBIX OTHOIIIEHUHW OT HEOOOCHOBAHHBIX IPUTSI3aHUM, YKA3bIBAET UM
Ha HeoOXOOMMOCTh CBOEBPEMEHHOU 3alllUTEe CBOUX ITPAB U COMENCTBYET YKPEIIJIeHU0
9KOHOMUYECKOM U XO3SIUCTBEHHONW OUCIUIIJIMHEI B I'PaxKIaHCKOM 000pOTe.
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