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AuHOTanus. McnonHeHue 003aTeIbCTB IPEACTABAIET COO0M OOQUH U3 OCHOBHHIX TTPABUIT
rpaxpaHckoro obopora. Kak mpaBuio, 3aTparuBasi CMBIC/I U 3HaYEeHUe CJI0BOCOYETaHUS
«HUCIOJTHEeHUEe 00513aTeIbCTB» IO 3TUM IT0JIpa3yMeBaeTcCs - JOOPOCOBECTHOCTH U YYBCTBO
OTBETCTBEHHOCTH. J:[J'ISI IIOJIHOI'O ITIOHUMAaHUsA JI&HHOIZ TEPMHUHOJIOTUHU (06ecnequm{ HUCIIOJIHEHUuA
00513aTeTbCTB) MPEACTABIAETCS PACCMOTPEHUS 3TOT0 C TOUKHU 3PEHUs 00beKTUBHOU U
CyOBEKTUBHOM CTOPOHHI.

KnroueBbIe cjI0Ba: UCIOJIHEHNEe 00513aTesIbCTB, IOMMEHOBaHHbBIe, 00513aTeJIbCTBO JOJIZKHUKA,
crnocob obecIieyeHusI.

AxTyanbHOCTE TeMHl. VcrionHeHMe 0013aTeIbCTB SIBIISIETCS OMHUM M3 OCHOBHEIX IIPUHITUIIOB
rpaxmaHCcKoro o60poTa ¥ IpeIoaraeT BEIIOIHEHNEe 00513aTeIbCTB B COOTBETCTBUHU C YCIIOBUSIMY,
YCTaHOBJIEHHBIMHU B TOTOBOPE WJIX 3aKOHONATEJNIECTBE. BBl aBCOIIOTHO TPaBEL B CBOUX
paccyxknenusx. Hapnexamee nucroimHeHue 00s13aTEeIbCTB AeMCTBUTEIIFHO UT'PAET IIeHTPAIbHYIO
poJik B o6ecrieueHUH CTAaOMIIPHOCTH I'PazkJaHCKOro o6opoTa. I'paxkmaHCKui 000POT SIBISIETCS
byHmaMeHTaTbHBIM 3JIEMEHTOM 9KOHOMUYECKOU CUCTEMEI U 00ecreynBaeT PyHKIMOHUPOBAHNE
PHIHOYHBIX OTHOIIIEHUWI M B3aUMOOENUCTBHUE MEXAY CYObEeKTaMu.

Hecob6momenue 006s13aTenbCTB U HEJOOPOCOBECTHOE TOBEIEeHNE MONKHUKOB UMEIOT HeraTUBHBIE
TOCJIEICTBUS [JI51 BCEX YY4aCTHUKOB I'paxkaaHCcKoro obopora. KpeguTtopsl MOTyT ITOHECTHU
(brHAHCOBBIE YOLITKY, ITIOTEPSATH AOBEPHE K PBHIHKY, @ TaKXKe CTOJIKHYTHCSA C ITpobjieMaMu
JIMKBUOHOCTU U (PMHAHCOBOUN HEYCTOMYMBOCTH. IDTO IPUBOAUT K CHUIKEHUIO UHBECTUIIUH,
3aMeJIeHUI0 Pa3BUTHS 9KOHOMUKH U 00IIIeCTBA B IIEJIOM.

I'paxxpgaHCcKOe 3aKoHOOaTenbCcTBO Poccuu (rimaBa 23 'K PO [2]) mpenycMaTpuBaeT ceMb
«IIOMMEHOBAHHBIX» CIIOCOO0B 00eclIedeHUsT UCIIOJIHEeHUSI 00sI3aTeIbCTB. DTH CIIOCOOHI, TaKHe KakK
HEeyCTOMKa, 3aJIoT, yIepKaHue Belly, MOPyUYnuTeIbCTBO, He3aBUCUMasi TrapaHTHs, 3a0aTOK U
obecreunTeTbHBIH IIAaTeK, SIBJITIOTCS OCHOBHBIMH M IIMHPOKO MCIIOIB3YIOTCS B MpakTuke. OOHAKO, C
pa3BUTHEM XO3SIHCTBEHHBIX OTHOIIEHUM XU HOBEIMU (DOPMaMU KOMMEPUYECKOH OesSTeIbHOCTH,
TIOSIBJISIFOTCSI ¥ HOBBIE CIIOCOOBI 00ecleueHus UCIIOTHEeHUT 00s13aTeIbCTB, KOTOPhIE He OBI/TH YUTEeHE
B «IIOMMEHOBAHHLIX» CII0co0ax. [IprMepHl TAKUX «HEIIONMEHOBAHHEBIX» CIIOCO00B MOT'YT BKJIIOYAaTh
6€3OT3LIBHBIG AKKPEOUTUBEI, OTOBOPEL I/IMYH_[eCTBeHHOFO CTPpaXOBaHUs, BEKCeJId, I“OCy,'E[apCTBeHHBIe
u MYHI/II_[I/IHaJ'IbHBIe I'apaHTUU 1 ,upyrHe. B Takux cnyqas{x IIPUMEHEHNE 3TUX «KHEIIOMMEeHOBaHHBIX»
c11oco00B OyIeT OIpemensiThCA COTJIallleHueM CTOPOH W INOTOBOPHBIMU OTHOUIEHUSIMHU MEXKIY HUMU.
CTOpPOHHBI MOTYT CBOOOMHO BHIOMPATh U ITPUMEHSITh 3TU CITOCOOBI, €CJTM OHU COOTBETCTBYIOT UX IIEJISIM
¥ MHTepecaM, ¥ He IPOTHUBOpPeYaT OOIIIUM MPUHITUIIAM 1 IIPaBMUIaM I'pakgaHCKOTr0
3aKOHOOATEeIbCTBA.
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Baxxuo nopguepkHyTh, 4TO 1aBa 23 'K PO He aBnseTCSA MCYEPIIBIBAIOIIUM IEPEYHEM BCEX
BO3MOXKHBIX CITOCOO0B 0OecIieueHunsT UCIIOMHeHus 00513aTenbCcTB. OHA JIUIb YCTaHaBIUBAET
OCHOBHBIE U PACIPOCTPAHEHHBIE CIIOCOOHI, KOTOPBIE IITMPOKO MCITONIL3YIOTCSA B IIPAKTUKE
rpaxmaHCcKoro o6opoTta. OgHAKO, OHAa HE OTPAaHUYMBAET CTOPOHBI B BEIOOPE U MPUMEHEHUU OPYTHUX
CII0cO000B, €CJIM OHH COOTBETCTBYIOT OOIIel KOHIIEIITUH U IPAaBOBBIM IPHUHIIMIIAM I'PaXkIaHCKOI' 0
mpasa.

Takum 06pa3oM, rpaxkgaHCKOe 3aKOHOAAaTeIbCTBO IIOCTOSTHHO pa3BUBaeTCs U afalTUPYyeTCs K
M3MEHSIONIUMCS TOTPEOHOCTAM U PeasiusiM X03IUCTBEHHON U KOMMEPYECKOU cheprl, U CTOPOHKI
MMEIOT BO3MOKHOCTD IPUMEHSATh HOBBIE CITOCOOBI 0OeCIieYeHU A UCIIOJTHEHUS 00593aTeIbCTB, eCIIU
9TO COOTBETCTBYET UX MHTEPECAM U COTJIaCyeTCs C OOIMMU NPUHIIUIIAMU I'Pa’kgaHCKOTO ITpaBa.

B Hay4HO# muTepaType CyIeCcTBYIOT Pa3HbIe TOYKHU 3PEeHUSI Ha MOHUMAaHNUe IPaBOBOM IPUPOILI U
crennpUKy Pas3TUIHEIX CIIOCOO0B 00eCIeYeHusT UCTIOMHEeHU 00513aTe/IbCTB. DTO BEI3BAHO TEM, UTO
KaXK[IBbIM U3 CIOCOO0B MMeeT CBOM OCOOEHHOCTH M MPOOJIeMBbl, KOTOPhEIe MOTYT TPeboBaTh OTHETBHOTO
paccMOTpeHusI.

Hampumep, mpu IOPyYUTENLCTBE €CTh ITPoOIeMaTHKa, CBsI3aHHas C 3alllUTOM UHTEPECOB
moOPOCOBECTHOTO MOPy4YuTensd. [IopyduTeIbCTBO MOKET OBITH PUCKOBAHHBIM OJIS IOPYYUTENISA, TaK
KaK OH MOXKET OBITh IOPUOUYECKH IIPUBIeYEH K MCIIOJTHEHUIO 00513aTeJIbCTBA, eC/IU OOJIXKHUK He
CMOXKET €T0 BHIIIOJHUTDL. B CBA3M C 9TUM, CTAaHOBUTCS aKTyaJIbHBIM obecliedyeHre 3alllUTH IIPaB
IIOPYYUTEIIsI, YCTAHOBJIEHNE €T0 OTBETCTBEHHOCTH ¥ BO3MOXKHOCTE 00paTHOTO TpeOoBaHUS Iepef
OOJIZKHUKOM [6].

AHanu3 paboT KITaCCUKOB OTEYECTBEHHOM ITMBUINMCTUKY, TakKuxX Kak ['. Illepmenesuy u [I. Metiep,
ITO3BOJISIET HaM 00PATUTHCS K UCTOPUYECKOMY HACJIENI0 OTEYECTBEHHOI 0 I'PakIaHCKOI 0 IIpaBa u
IMOTyYUTh BasKHBLIE BEIBOOHBI O CIIOCOOax o6ecredeHust UCIIOTHEeHHUs 00513aTeIbCTB.

I.®. lllepuieHeBuY [6] ompenenus MpUPOOY U LeJIb CIIOCOO0B 06eClieueHust UCIIOTHEHU S
00513aTeJILCTB, IOOUEePKHYB UX BaXXHOCTh B 00€CIIeUEeHNH TOYHOTO BLIIIOIHEHMS 00s13aTEeILCTB
momxkHUKOM. OH TaKxKe yKasaJl, YTO MCIO0Ib30BaHue 3THUX CIIOCOO0B CTUMY/IUPYET OOJIXKHHKA K
KCIIOJIHEHHUIO 00513aTeJIbCTB, IPeayIpexkaasi HeraTuBHbIE ITOCIeNCTBHS.

II. . Metiep peaJjioxKuII IIUPOKOE TTIOHUMaHNUe UHCTUTYTa CII0CO00B 00ecrneyeHus UCTIOTHEHU A
00513aTEJILCTB, MOAYEPKHYB, YTO BCE, YTO MOKET MOOYOUTH NOJIPKHUKA K TOYHOMY MCITOJTHEHUIO
OOTOBOPA, IIPU YCJIOBUHU COOITIONEHUS IPUONYECKUX ONIPeaeIeHUH, MOXKET CITyKUTh 00€CIIeYeHUIO0
HMCTIOJTHEHU .

B coBpeMmenHHIX paboTax, HanpuMmep, B padoTe E.A. Kpynernnd «Cnoco6nr o6ecneueHus UCIIOTHEHUST
00513aTeIbCTB: IIOHSTHE U CYIIHOCTb» [4], IpoBedeH aHalIn3 OCHOBHBIX HAYUHEHIX ITIOIXOMOB K
oTpenesieHruio ClIocoO0B obecrieye s UCIIOTHEHMS 00513aTebCTB. B paboTe mOquepKUBaETCs, YTO
pa3Hoo6pa3ue TaKuX CIIOCOOOB SIBISIETCS Ba’KHBIM YCJIOBUEM CTAOMIIBHOCTHY I'PaXKAaHCKOTO 060poTa.

W.N. ITyctomornos u T. FO. Pymenko B cBoeit pabore «O061I1e 3aKOHOMEPHOCTH B IEUCTBUSIX
crtoco60B 00ecIieYyeHusT UCIOTHEHHUS IPaXKIaHCKO-ITPAaBOBLIX 00513aTEILCTB» [5] paccMaTpuBaOT
OeicTBHEe Pa3/IMUYHBIX IPABOBBIX CIIOCOO0B 00eCIIeueHM s UCIIOTIHEeHNS IPaKIaHCKO-IIPABOBBIX
00513aTeJILCTB U CTPEMSITCS BBISBUTH OOIIME 3aKOHOMEPHOCTHA B 9TOM MEeXaHu3Me. DTO UMeeT IIeJIbI0
IIOCTPOUTH OOIIYI0 cCUCTEMY OOecIiedyeHusT 00s13aTeIbCTBEHHOT'O IIPaBa.

PaccMOTpUM TEPMUHOIOTHUIO «HCIIOJTHEHUE 00543aTEeIbCTB» C TOYKU 3PEeHUST OObEeKTUBHOU U
CyOBEKTUBHOM CTOPOHHI.

C 00BEeKTUBHOMN CTOPOHEBI UCIIONIHEeHNEe 00513aTEeIbCTB 03HAYaeT BLIIIOIHEHNEe BCeX 00sI3aHHOCTEH,
KOTOpHBIe OBIIM IIPENyCMOTPEHEBl B OI0OBOPE MM MPEeNINCaHbl 3aKOHOM. DTO MOXKET BKJ/IIOYATh,
HaAIpHMep, OIJIaTy [OOJIra, Iepegady ToBapa WM OKa3aHKe YCIYTH B YCTAHOBJIEHHLINA CPOK U B
COOTBETCTBHM C KQYECTBOM, JOrOBOPEHHLIM CTOPOHAMM MJIH HPEOIHCAHHEIM 3aKOHOOATEILCTBOM.

C cyOBbeKTUBHOM CTOPOHEI UCIIOJIHEHNE 0053aTeIbCTB 03HAYaeT JOOPOCOBECTHOCTDL U YyBCTBO
OTBETCTBEHHOCTH CO CTOPOHHI AOIKHUKA. [J0OPOCOBECTHOCTH IIPEAIojiaraeT IPeqoCTaBIeHue
YCIIyTH WU BHIIIOJTHEHME 0013aHHOCTU BHUMATEJIFHO, Ka4eCTBEHHO, 0e3 mpeHeOpekeHus



WHTEepecaMu OPYTroM CTOPOHHI JOTOoBOpa. YyBCTBO OTBETCTBEHHOCTHU BKJII0YAET OCO3HAHUE
OOJIZKHUKOM CBOMX 00sI3aHHOCTEH U TOTOBHOCTh HECTH IOCJIENCTBUS B CIy4Yae HEBHIIIOTHEHUS WU
HeHaJIekallero UCIOTHeHUs 00513aTeIbCTB.

BMmecTe 00beKTUBHAs U CyOBEKTHBHAsI CTOPOHBI UCIIOJTHEHUST 00513aTENIbCTB CO3al0T 11eJIOCTHOE
MIPEeCTaBIIeHUe O MTOHSITUU «UCIIOJITHEHWE 0053aTEeThCTB». ITO TPeOyeT COOTBETCTBUS HENCTBUMU
OOJ>KHUKA 00s13aTeIbCTBAM, IPUHSATHIM Ha Ce0si, M ydeTa MHTEPECOB OPYTUX CTOPOH MOr0BOpa.
BakKHO OTMETHUTH, YTO CUCTeMa 00eCIIeYeHusT UCTIOJTHEHUS 003aTEeTbCTB UMEET PA3JTUUHEIE
MEXaHU3Mbl U MHCTUTYTHI, TaKHe KaK 3ajI0T, TapaHTUH, JOTOBOPHLIE MITPAdHI U T.M., KOTOPHIE
Cr1ocoOCTBYIOT FrapaHTUPOBAHHOMY HCIIOJTHEHUIO 0053aTE/ILCTB U 3allUTe IIPaB CTOPOH IOT0BOPA.
TakKe CyIeCTBYIOT IpaXKIaHCKO-TIPAaBOBEIE HOPMEI, KOTOPHIE TAPAHTHUPYIOT BO3MeEIeHNe YORITKOB
IIPY HEBHITIOJTHEHUU 0053aTeIbCTB.

B 1enoM, pa3muyHbIe TOYKHY 3PEHUSA U MOOXOIB K TOHUMAHUIO CII0COO0B 00eCIieYe s UCIIOTHeHUS
00513aTeJILCTB OTPaXKaloT CIIOKHOCTh U pa3HooOpas3ue mpobieM, C KOTOPEIMU CTAaJIKHUBAIOTCS
Y4YaCTHUKH IpPaxkIaHCKOro o6opora. Mx nlyueHne 1 pa3paboTka s(PGHeKTHBHEIX MEeXaHU3MOB
peryIupoBaHus SBISIOTCS aKTyaJIbHBIMU 3alavyaMi KaK [IJis HayKW, TaK U OJI IIPaKTUKHU
rpaXXTaHCKO-ITPABOBEIX OTHOIIEHUH.

[7151 60pBOBI C HETOOPOCOBECTHLIM HUCIIOTHEHNEM 00513aTEJILCTB CYIIECTBYIOT Pa3/IUYHbIE
WHCTPYMEHTHI U MEXaHU3MEI. B TpaBoBOM cucTeMe MHOTHX CTPaH MPEIyCMOTPEHHI CyneOHbIe
ITPOLIEIYPHI, TTO3BOJIAIONINE 3AIIUTHUTE ITPaBa KPEAUTOPOB U TPeOoBaTh MCIIOTHEHUS 00513aTEILCTB.
Kpome ToT0, MOXKET OBITH MPUMEHEHO KOMIIeHCAIIMOHHOEe BO3MelleHue yiiepba, mrpadHbe
CAHKIIMY, a TaKKe BO3MOKHOCTH IIPEObSIBIIEHUS UCKA Ha OCHOBAHWY HAPYIIEHUS 00s13aTEJIbCTB.

CnemyeT OTMETHTB, YTO B CBeTe MU(pPOBOM TpaHCGHOPMAIIUKU U PA3BUTHUS HOBHIX TEXHOJIOTHH
TTOSIBIISIFOTCST HOBBIE BO3MOXKHOCTH KOHTPOJISI M 00eCIIieYyeHUsT UCIIOTHEeHUsT 0053aTeIbCTB.
Hampumep, UCIIOIb30BaHUe TaKUX TEXHOJIOTHH, KaK OJIOKYEHH UJIM CMapPT-KOHTPAKTHI, MOXKET
ITOBBICUTH IIPO3PAaYHOCTh U HaeXKHOCTh I'PazKgaHCKOro o0opoTa.

TakuM oO6pa3oM, obeclieueHne Haekallero UCIoJIHeHUs 00513aTeIbCTB OCTAEeTCSI aKTyalbHOU U
BayKHOU 3apaueil, KoTopas TpebyeT YCUIUM U COTJIaCOBAHHOTO IEeNCTBUS CO CTOPOHLI I'OCYIapCTBa,
IpeqnpuHUMaTesied u 001ecTBa B IeJIOM.
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