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AnHoTanus. llens JaHHOTO MCCIeOOBaHMs 3aKJTI0OYAETCsI B U3YUEHUU ITPOOJIEMATUKY UCIIOTHEHUS
3aBelllaHus, MPUOOPETEHHOT0 IPECTYIIHLIM ITyTeM. MeToHoIOTHs JaHHOT'0 UCCIe0OBaHUS BKITIOYAET
B ce0s1 CHCTEMHBIN IOOXO0M, a TaKXKe aHaJIu3 ITPaBOIIPUMEHUTEIbHOM MPakKTUKY. HaydHas u
IMpaKTUYecKas 3HaYMMOCTh JaHHOUW CTAaThU 3aKJIIOYAETCS B TOM, YTO BBHISIBIIEHEI CYIIECTBYIOIINE
aCIIeKTHl B JAaHHOM 00JIaCTH, B YaCTHOCTHU BBISIBIIEHBI OCHOBAHUS MPU3HAHUS 3aBEIlaHUA
HeIelCTBUTEIIbHBIM, KaK IPUOOpEeTeHHOe MPECTYIHLIM IIYTEM, a TaKKe ITPOBeIeHne TOCMePTHOM
9KCIIePTHU3HI 3aBelllaHusa. TakuM 00pa3oM, Ha OCHOBAHUY IIPOBEIEHHOT0 MCCJIeIOBAHMU S, BHISIBIIEHEI
HeOOCTaTKHU ITPaBOBOM perjlaMeHTallM MCIIOJTHEHUS 3aBelllaHusi, TPUoOPETEeHHOT0 TPECTYITHLIM
IIyTEM U IIPEOIOKEHB! IIYTU PeIlleHUs TaHHBIX IPo0iieM.

Abstract. The purpose of this study is to study the problems of the execution of a will acquired by
criminal means. The methodology of this study includes a systematic approach, as well as an
analysis of law enforcement practice. The scientific and practical significance of this article lies in
the fact that the existing aspects in this area have been identified, in particular, the grounds for
recognizing a will as invalid as acquired by criminal means, as well as conducting a posthumous
examination of the will. Thus, on the basis of the conducted research, the shortcomings of the legal
regulation of the execution of a will acquired by criminal means have been identified and ways to
solve these problems have been proposed.
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I'paxxmane Poccutickoit ®emeparinu, Oyoydu cOOCTBEHHUKAMU UMYIIIEeCTBa 1 00IagaTeIsIMUA BEIITHBIX
IIpaB, UMEIOT IIPaBO CBOOOMHO OCYIIECTBIISATH JaHHLIE IIPaBa, B TOM YHCJIE€ M PACHOPSAXKAThCS UMH.
Ecnu pacnopsizkeHue UMYIECTBOM U UMYIIECTBEHHLIMU IIpaBaMM OCYILECTBIIIETCS IPHU XKU3HU, TO
KUCIIONb3yETCs IMUPOKUM MepedeHb TOTOBOPOB U Peanu3yeTCss IPU ITOMOIIYU TPUHIHUIIA CBOOOIEI
moroBopa. PacmopsizkeHre UMYIIIeCTBOM MOKHO He TOJIBKO ITPU XKU3HU COOCTBEHHUKA, HO U B ClIydYae
CMEpPTH.

B nogasnsoieM 4ucie COBPEMEHHBLIX IIPABOIIOPAOKOB TaK2Ke IMMPegyCMOTPEHO PaCIIOpsAXKEeHue
COOCTBEHHUKOM CBOUM UMYyHIEeCTBOM, KdK B T€4YE€HHE XKU3HU, TaK U II0CJIE HEe. B Poccuu TakOBBEIM
CpeacTBOM PACIIOPAXKEHHNA UMYIIIECTBOM COOCTBEHHUKA BBICTYIIQ€T 3aBelllaHue.

CormacHO OelCTBYIOIIEMY OTe4eCTBEHHOMY 3aKOHOIaTeIbCTBY, 3aBelllaHNe BEICTyIIaeT
€OUHCTBEHHBIM CIIOCOOOM PACIOPSIZKEHUsI CBOUM MMYIIIECTBOM Ha ClIydad cMepTu. TakuM ob6pa3om,
3aBelllaHue CIIYKUT BhIpazkeHUeM MoCIeqHel BoIu ymepiiero cyorekra [5, C.464-465].

B Teopuu He pa3 roBOPUIIOCH O CJIOXKHOM XapaKTepe HacCJledCTBEHHBIX OTHOIIEHUU IO 3aBelllaHuIo,
IIOCKOJIBKY CjieayeT OODHOBPEMEHHO COI'JIaCOBATh MHTEPECHI 3aBelllaTelid, HAaCJIETHUKOB I10
3aBelllaHus, II0 3aKO0HY, 00s13aTeIbHEIX HAaCIEIHUKOB, C HnHTepeCaMu of11ecTBa u rocymapcCTBa.

3akKoHOATEILCTBO periaMeHTupyeT Ipe3yMIILNUI0 CBOGO,’E[IBI BOJIN 3aBelllaHUud, 9YTO BIIOCJIIEOCTBUU
MOZKET IIOPOXKOaTh MHO2KECTBO CIIOPOB U KOH(I)J'II/IKTOB CO CTOPOHEI HACJIEOTHUKOB. B nmopasnsonieM
OOJIBLIITMHCTBRE CJIy4aeB, CIIOPBI BOSHUKAKT, B CUJIy TOT'O, YTO KaKOM-mubo u3 HaCJIEOHMKOB He
BKJIIOYEH B CIIMCOK HaACJIEOJHHUKOB, HO KOTOprﬂ SIBJISITICST OBl TaKOBBEIM, IIPDU HACJIEOOBAaHHUHU 110 3aKOHY
[4, C.123-125].

3aBelllaHuEe 6YJIGT CHUTATBCA HpI/IO6peTeHHBIM IIPECTYIIHBEIM IIYyTEM €CJIKM OHO OBIJIO COCTABJIEHO
0OMaHHBIM IIyTeM, UJIN K€ Ha 3aBelllaTeJIsd OKa3bIBaJIOCh BO3[ENCTBUE B BUIE YIpoO3 U1K HAaCUJIud,
3aBellaTeJlb ABJIA€TCA He CITOCOOHBIM K YIIPpaBJIEHUIO cOOCTBEHHBIMU OEeMCTBUSIMU U Ia4yUd UM OIIeHKH
" TaK JaJiee.

3aBelanne MPUOOPETEHHOE MPECTYIIHEIM IyTEM MOXKET ObITh TPU3HAHO HEIENCTBUTEJIFHEIM B
cymebHOM MMOpPsAKe 0 OOIIMM OCHOBAHUSM NPU3HAHUS CHEIOK HEeNeNCTBUTEIbHBIMU,
yCTaHOBIEHHEIX B cT.168, 179 I'pazxkxgaHcKoro Kofmekca Poccutickou ®enmepanuu [2]. Tak, Ha OCHOBe
OaHHBIX II0JI0KEHUN, 3aBelllaHue MOXKeT OBITh IPU3HAaHO HeleHCTBUTENIPHEIM, IPHOOPETEeHHOE
IIPECTYNIHBIM IIyTEM B CJIEAYIOIIUX CIydasx:

- TEKCT 3aBelllaHuAg He COOTBETCTBYET 3aKOHY U HMHOMY ITPDAaBOBOMY aKTy;

- 3aBellaHue, KOTOPOEe COBEPIIEHO C Ie/IbI0, KOTOPAas SBJISETCS MIPOTUBOIIPABHOM ITPABOMOPSOKY U
OCHOBaAM HPaBCTBEHHOCTH;

- 3aBelllaHue, KOTOPOEe ABJIAETCA IIPUTBOPHBIM WMJIX MHUMBIM;

- 3aBelllaHue, KOTOPOEe COBEPIIEHO JIUIIOM, KOTOPOE MPU3HAHO B CYyIeOHOM ITOPSIKe
HeoeeCIoCOOHEBIM;

- 3aBelllaHue, COBEPIIeHHOe JIUIIOM, He CIIOCOOHBIM IIOHMMATh U OIIeHHUBATL CBOU [IEHCTBUI;
- 3aBelllaHue, COBEPIIEeHHOEe IO/ BIUIHUEM 3a0IyKOeHUs;

- 3aBelllaHue, COBEPIIEHHOe II0]] BIUIHUEeM oOMaHa, YIPO3bl ¥ HACUJIUSA WU JKe TSIKeJIbIX
00CcTOSATEeNLCTB [2].

Pan COBPEMEHHEIX HUccienoBaTesien IIpeniararo BHECTU USMEHEHNA B HeﬁCTBYIOHIee
3aKOHOOATeJIbCTBO, OTHOCUTEJIbHO YIOCTOBEPEHU A JIGGCHOCOﬁHOCTI/I 3aBellaTelid, mpenjararnT OJid
OIAHHOT'O IIPpOoIeCCa OCBUOETEJIbCTBOBAHKE BPa4Ya-IICUXHUATPaA, Hapsaay C HOTaPpUyCOM. HpennaraeTcs{,
YTO TOJIBKO IIOCJI€ 3aKJIIOYEHUd Bpavda-IICUXuaTpPa, HOTAPUyC OOJI2KE€H IMMPUCTYIIUTh K YOOCTOBEPEHUIO
3aBemlanusi. O4eBUOHO, YTO HJaHHOE HOBOBBEOEHME TO3BOJIUT n3bexaTs B manbHEeNIeM IIPU3HaAHUA



3aBellaHus HeNeHCTBUTEIbHLIM 10 TOMY OCHOBAHHIO, KAaK 3aBelllaHue, COBEPIIeHHOe JINI[OM, He
CIOCOOHBIM MOHMMATL M OI[EHUBATL CBOU [EHCTBHUS U Ha BOJIIO KOTOPOTO MOXKET OBIThH OKa3aHO
BO3[eICTBHE 3aMHTEPECOBAHHOIO JIMIA.

MoO2KHO TaKxKe COTJIaCUTCs C mo3unumei CmonuHoM JI.A. KoTopas IIpeajiaraeT BBECTH 005I3aTeIbHYIO
BuOeo(dUKCallMio COCTAaBIEHUS 3aBeIllaHusI, KOTOpas B IIOCIIEACTBUU MOXKET IIOCITYKUTh
IOKa3aTeIbCTBOM YETKOT'O BHIPAXKEHUS BOJIU HACIEeIOOaTeNs B Cye, IPU OCIIapUBaHUU 3aBEIaHUsI
[7, C.84-86].

OcoOvIft MHTEPEC IIPECTABIIAET 3aBelllaHue, COBEPIIEeHHOe T0[] BIUSIHUEM 3abnyXaeHus. B manaOoM
criydae, nuila, KOTOPBIE SABISIOTCS 3aUHTEPECOBAHHBIMY, OyIyT MPU3BaHLI OKAa3aTh B CYOe, YTO
3a0IyKaeHne HOCHUJIO CYIIECTBEHHBIN XapaKTep, YTO ITPYU PA3yMHOM OIIEHKH CUTYaAllUH,
HacJiemoaaTellb He COBEPIITNI OBl 3aBelllaHue, eCiiyu Obl Pa3yMHO OIIeHHUBAJl JeHCTBUTEIbHOE
rosiokeHue ger [3].

» 3abnyxpeHue OymeT MPHU3HAHO CYIECTBEHHBIM B CJIEOYIOUIUX CIIyYasix:

e HacnmemHWKOM [omyIleHa CyIIeCTBEHHAS OMMUCKA, OTOBOPKA, OomeYaTKa u T.[.;

e HacnemomaTenb uMeeT 3a0/TyKOeHNE OTHOCUTEIBHO CAaMOT0 ITpeaMeTa COEKHU, T.e. eT0
KaQ4YyeCTBEHHOM CTOPOHEI, KOTOpPasi B 000POTE paclleHUBAeTCsI CyIeCTBEHHAS;

e HacnemopmaTenb uMeeT 3a0MyXAeHUEe OTHOCUTEIBHO TIPUPOIBI CHEKH;

e HacmemomaTenb uMeeT 3a0/TyKOeHNEe B OTHOIIEHUU JIUIIA, B TI0JIh3y KOTOPOTO COCTABIIEHO
caMo 3aBellaHue;

e HacmenomaTenb uMeeT 3a0/TyKOeHNe OTHOCUTEIBHO 00CTOSITETbCTBA, 0TMEYaeMOTr0 B TEKCTE
3aBelaHus UM U3 KOTOPOT'0 OH UCXOOUT, COBEPIIAasi 3aBelllaHue.

He 6YJIYT IIPU3HAHBI OCHOBaHHWEM [OJId IIPU3HAHKWA 3aBelllaHNsA OIIMCKHM, HETOYHOCTH, T.€.
He3Ha4YUuTEeJIbHbIE HaPYIIEeHUd ITIOPsAOKa COCTAaBJIEHUSA 3aBElllaHNW s, €I0 IIOAIINMCaHud NI
yOoOoCTOBEpEeHus, eCJIk Cyd YCTAHOBUT, YTO OHHU HE€ BJIMAIOT HA IIOHKMMaHNE BOJIEU3BbABIICHUA
3aBellaTeid.

CrnenmyeT OTMETUTH TOT (paKT, YTO €CJIM UMeeTCs 3a0/IyKIeHne B OTHOIIEHUU MOTUBOB CIEJIKHU, TO
OHO He MOXKeT OBITh PacClleHeHO KaK CYIIeCTBEeHHOe 00CTOSITeJIbCTBO IS ITPU3HAHMUS 3aBeIlaHusI
HeOelUCTBUTEILHBIM.

I[TpuMepoM 3aBeIaHusA, COCTABIEHHOI 0 IO BIUsIHUEM oOMaHa, HaCUJIUS U YTPO3BI MOKET CITYKUTH
crenyomiasi CUTyalus:

ITpecTapensiii rpaXmgaHuH A. uMeJ nneMsaHHuKa C., ¢ KOTOPLIM BMeCTe ITPOXKUBaI B KBapTupe. B
CBOI0 ouepenb, IneMsaHHUK C. C peryasipHOCTBhIO N30MBAlI ITPeCcTapesioro rpaxaaHruHa A., a Takxke
yrpoxkaj eMy IpUMeHeHNeM HaCHUJIHs, C IIeJIbI0 YTOOH MOCIeOHUM COCTaBUJI 3aBeIllaHue B ero
II0JIb3Y, B HE B IIOJIb3Y POOHLIX AEeTel, KOTOPhle Ha TOT MOMEHT ITPOXKUBAIX B APyroM ropome [6].

Hepenku ciydau, Korma 3aBelaHue ObUI0 chanbCUPHUIIMPOBAHO, T.€. IPUOOPETEHO IPECTYIIHEIM
myTeM. Kak CBUOEeTeNbCTByeT HOTapualibHas MIPAaKTHKA, CaMOM YacTOo IPpUYUHOHN (hanbcubuKaumu
3aBelllaHus, B JAHHOM CJIy4ae sIBJISIETCS HeJeeCIoCOOHOCTh CO CTOPOHBI HACIEeOmaTes.

BeIsIBUTE (paKT TOTO, UTO 3aBelaHue ObIJIO TIOJIYYEeHO IIPECTYITHBIM ITyTEeM KpaliHe CJII02KHO,
IIOCKOJIbKY He0OX0OUMO YCTAaHOBUTEL CIIOCOOHOCTE HacJieqogaTessl IOHMMAaTh 3HaYeHUSI CBOUX
OEeUCTBUU U PYKOBOOUTH UMMU.

[I71s1 pa3pellieHuss TaHHON MPOOIeMbl He3aMEeHUMBIM HHCTPYMEHTOM OyIoeT SBIsIThCS IIOCMepPTHas
9KCIIepPTH3a OJIS OlpenesieHnsI HCTUHHOCTH 3aBelllaHus. B Xome mpoBemeHus IOCMEPTHOM!
9KCIEPTU3LI OYOYyT YYTEHH PA3/IUYHbIE (DAKTHI, YKA3bIBAIOIINE HA BO3MOXKHOCTh U3MEHEHU S
3aBeIaHus, ero MOaJiora, T.e. MPUOOPETEHHOTO TIPECTYITHHIM ITyTEM. B xofe mocMepTHOM
9KCIIEePTU3HI OyeT nlydyeHa NOAJIUHHOCTh HAalMCAHUS U TTOANKUCH 3aBEIllaHus IyTeM CPaBHEHUS ero
C MHBIMU TTUCHhbMEHHBIMU JOKYMeHTaMu GUTypPHl HacJIeqoaaTe .

Takxke AHaAIN3y IIOoABEePraeTCsda CaM TEKCT 3aBelllaHWA IIPU IMTPOBEOEHNN COIIOCTABJIEHUS C
IIOTEHIIMAJIbHBEIMHU 2KEeJIaHUAMMU HacjliegonaTesisd, KOTOPEIe MOT'JIN OBITH O3BYYE€HBI UM IIPU 2KU3HHU.



[I7151 TpoBEeIeHMsI TOCMEPTHOM SKCIEePTHU3Hl 3aBelllaHus, 3aUHTEPECOBAHHOE JIUIT0 TOJIKHO
00paTUTHCS B Cyd. B 3asiBIeHnn HEOOXOOMMO OTPA3UTh KaK OCHOBAHMUSI, TaK M MOKa3aTeIbCTBA, Ha
OCHOBE KOTODHIX 3aBelllaHue MOXKET ObITh IPU3HAHO HedeHlCTBUTEILHBIM, IIOCKOIBKY II0JIyYeHO
IIPECTYITHBIM IyTEM.

HOCMepTHaH JKCIIEPTHU3ad 3aBE€llaHUs IIPOBOOUTCA B TPU 3Talla:

1. Ha mmepBOM 3Tare IpoBOOUTCS rpadoIoruyecKoe NCCIeIoBaHue, B IIPOliecce KOTOPOro OymeT
MIPOBeIEeH CPaBHUTENbHBINM aHAINU3 ITOAIIMCY 1 HAallUCaHUS 3aBeIllaHusd C UHBIMU
MMCbMEHHBIMU NJOKYMEHTaMHU, COCTaBJIEHHLEIMM HacienonateneM. [Ipu oO0HapyKeHUH psamga
OTJINYMU U PaACXOXKIEeHUM, MOXKHO CHelaTh BLHIBO O MIOAIEJIKE UIU U3MEHEHUU 3aBellaHus.

[Toppenka 3aBellaHus BI€YET YTOJIOBHYIO OTBETCTBEHHOCTS II0 CT.327 YTOJIOBHOTO KOJEeKca
Poccutickoit ®emepaliny 1 IOBIeYb 3a coO0H HajloKeHUe mTpada B pazMmepe mo 80 TeicsaY pyodmei
VIV HaKa3aHWeM B Bume 00s13aTenbHEIX paboT (mo 480 4acoB) uiu ke IUIIeHreM CBOOOOBI A0
omuoro ropa [1]. Hapsiny ¢ yroJloBHOM OTBETCTBEHHOCTHIO, IIOANE/IKa 3aBellaHusa IPUBOOUT K
IIOpazKeHNUIO B IIpaBax Hac/leOHUKA, KOTOPHIM COBEPIINII JaHHOE IPOTUBOIIPABHOE AesiHUE, @ UMEHHO
JIN10, MPU3HAHHOE B ITOAMEJIKe 3aBelllaHus OyneT JIUIIeHO IIpaBa Ha HacJie[CTBO.

2. BTOphIM 3TanioM IOCMEPTHOM 9KCIEPTHUIHI SBASETCSA HOTapHhallbHasd 3KCIIepTU3a, UTOTOM
KOTOPOM SIBJIIETCS YCTAHOBJIIEHUE COOTBETCTBUS 0OPMIIEHUS 3aBellanus TpeOoBaHUAM
OEeUCTBYIOIIET0 3aKOHOOATeIbCTBA. EC/IM B X0e MaHHOT0 3Tana O0ymeT oOHapyKeHO
HapylIlleHue nIpouenypnsl Ujiin (1)0pr1 COCTaBJIEHUd 3aBelllaHNs, 3TO MO2XKET CIIY2KUTb
OCHOBaHUEM [JI5 IPU3HAHUS ero HeIeCTBUTEILHBIM.

3. Ha TpeTheM 3Tame, mmocjie IpoBeIeHusI HOTapuaabHOU U IrPadoIoriiyecKoi 3KCIIePTU3HI,
9KCIEePTHI COCTABISIOT 3aKIII0OYeHNe, KOTOpoe OymeT oTpazKaTh BCe BHIIBIEHHEIE HAPYIIIEHUST
¥ OCHOBAHUS IMPU3HAHUS 3aBeIlaHusI HelelCcTBUTEeNNbHEIM [7. C.64-65].

Ecnu B Xo[e TOCMEPTHOM 3KCIIEPTU3LI TOOTBEPOUTCS (DAKT MOANENTKY, MU3MEHEHUS UJIU HapYIIeHU
3aBellanus, T.e. OyIeT YCTaHOBJIEHO, YTO OHO MPHUOOPETEHO MPECTYIHEIM IIyTEM, CyH MTPUMET
pelleHre 0 eTo OTMEHe.

ITogBOMs UTOT CKa3aHHOMY BBIIIE, HEOOXOOUMO OTMETUTH, YTO IIPOIIECC IPU3HAHUS 3aBelllaHus,
MPUOOPETEHHOT 0 IPECTYIHBIM IIYTEM, SIBISIETCS CIIOXKHBIM U TPeOyeT IPOBeeHU pAOa
IPOIleCCyaJIbHBIX OelCcTBUM. Cpeayn KOTOPHIX BaXKHYIO POJIb UTPAeT IOCMePTHAas SKCIIepTu3a
3aBelllaHusi. PacCMOTpeHHbIE BHIIIIE IIPENJIOKEeHHbIe U3MEeHEeHUST 3aKOHOMaTeNIbCTBA, TPHU3BaHbI
obecreunTh BEISIBJIEHHUE 3aBeIlaHUs, MPUOOPETEHHOI 0 IPECTYIIHLIM ITyTEM, ITPHU YCTAHOBJIEHUHN
MCTUHHOM BOJIM HACJIeOomaTesIsd.
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