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BAHKPOTCTBO ®U3HUYECKHUX JIMII: IPOBJIEMbI CYTIEBHO-APBUTPAKHOM
ITPAKTUKH

KagpaiieB dabpaap AugapoBHY

CTyOeHT YHuBepcurerta «Cuneprus», PO, r. Mocksa

'paxkmaHCKOe IIPaBo - OTPACIb IIpaBa, KOTOpasi BKI0YaeT B ce0si TPaBOBLIE HOPMEI, C TIOMOII[LIO
KOTOPBIX TPOUCXOIUT PEryIHpPOBaHNe UMYIIECTBEHHEIX, a TAKXKE CBSI3aHHBIX ¥ HECBSI3aHHBIX C HUMHU
JIMYHBIX HEUMYIIIEeCTBEHHBIX OTHOIIIEHNHM, KOTOPhIE MOTYT BO3HHUKATh MEXIY PU3NUYECKUMU U
IOPUOUYECKHUMHU JINI[AMHU, B TOM HUJIM UHOM UMocTacH. ['paxkgaHCKoe IIpaBo, KakK HayKa, HallpaBIeHa
Ha KCCJIeqoBaHKe OOIIKX IIOJIOXKEHUH, a TaKKe MPo0IeM, BOSHHUKAIOIINX B PaMKaX PeryIupOBaHus
00II[eCTBEHHLIX OTHOIIEHUH B paMKaxX I'PazkIaHCKOr0 CyIOIPOU3BOICTRA.

B HacTos111€E BpEMSI UMEETCSI OTPOMHAas ITpobieMa, CBsiI3aHHAs C 3aJ0/IKEeHHOCTSIMU B KPeOUTHBIX
WM UHBIX OpraHu3arusax. A mpobjieMa 3aKIi049aeTcs B TOM, YTO B HACTOMIIee BpeMsi, YYUTHIBaAs
OTPOMHOU POCT peaibHOU UHQIAINUHN, V TI0AEU OTCYTCTBYET BO3MOXKHOCTD B IIOJTHOM Mepe IIOTaCUTh
IOOJITH, U3-3a Yero OHM MOTYT COOMPAThCsS, KaK CHEXKHBIN KOM.

I'paxkpmaHCKOe IPaBO MMeeT phluaru peryiupoBaHusl HaHHOU HPOo6JieMbl, OCHOBHBIM U3 KOTOPBIX
SIBJISIETCS - (HECOCTOSTENIFHOCTD) OaHKPOTCTBO I'PakaH M IPUONIECKUX JIUI. YYUTHIBAS, YTO
rpakgaHCKUe IPaBOOTHOUIEHUS HEIIOCPENCTBEHHO KacaloTcsa PU3NUEeCKUX JIUI], JaXkKe TeX, KOTOPhe
SIBJISIFOTCS YY9aCTHUKAMU I0PUANYECKUX JIUI, TO HEOOXOOMMO B IIEPBYIO OYepenb PACCMOTPETh TEMY
GaHKpoTCcTBa rpaxmaH. CornacHo cT. 25 'K PO, rpaxmaHuH, KOTOPHIH He CIOCO0eH YIOBJIETBOPUTH
TpeboBaHUA KPeOUTOPOB 110 IeHeXKHBIM 003aTeJIbCTBaM U (UJIM) UCIOJTHUTh 0013aHHOCTD 110
yIiaTe 00g3aTeTbHBIX IIaTeXkel, MOKeT ObITh IPU3HaH HECOCTOSATENIbHLIM (6aHKPOTOM) 110
pemenuto apoutpaxuoro cynall].

Takzke xoueTcss 0O0paTUTL BHUMAaHNE, YTO Ba’XHOCTh PAaCCMaTPUBAEMOT0 BapraHTa, MOOTBEPKOAETCS
TeM, uTo OaHKpOoTCcTBO, ToMuMo 'K Poccuu u I'TIK Poccum, perynupyetcst @3 ot 26.10.2002 N
127-®3 "O HecoCTOSTeNLHOCTH (0aHKPOTCTBE)", B KOTOPOM MMEETCs OTHeIbHas IIaBa,
perynupyoiasi IpaBOOTHOIIEHUs, BO3HUKAOIINe TPy 0aHKPOTCTBE TPaXKaH.

PaCCManI/IBaH OaHHBIN BOIIPOC, MO2KHO MHOI'O TOBOPHUTE O CYXOI‘;I TeOpHuu, HO, YUYUTEIBAsA, 9TO
IIOHUMaHue JII000M OTpacCJIIv IIpaBa MIPUXOOUT B TIOJTHOU Mepe IIPpU N3YYEeHUHU IIPAKTUKH, TO XOTEeJIOCh
OBl coeslaTh aKIIeHT KMEeHHO Ha 3TOM.

PaccMmoTpenue nesn o 6aHKPOTCTBE HAaUMHAETCS, KaK U JII000M rpakHaHCKUi U apOuTpakKHbIN
IIpoIlecc, C Mogayu OOKyMEeHTOB B CYI, B HaIlleM CJiydae II0fJadu 3asiBJIeHUe O IpPU3HaHUU
I'PaXdaHVHa HECOCTOATEJIbHBIM, TO €CTh 6aHKpOTOM.

ITogaya 3asBIeHUS OEIUTCS Ha ciienymwiinue CTaguu:

B IIEPBYIO O4Yepeab HeO6XOJII/IMO IIOATOTOBUTE 3asdBJIEHUE U HeO6XOI[I/IM]>Ie K HEMY OOKYMEHTEI.
HOKYME,‘HTBI HOOJI2ZKHEI COIepP2KaTh CBEeOEHHNA O KPEeOUTOPAaX U pa3Mepax 3aJ0JI2ZKEHHOCTH, 9YTO OOJI2ZKHO
IIOATBEeP2XKOAaThCA O(bI/ILII/IaJ'IBHBIMI/I OOKYMEHTaMMu. Takxe 00s3aTeILHO OOJIZKHa OBITH I/IH(I)OpMa].[I/IH,
OGOCHOBLIBEIIOH.IEIH HEBO3MOIXKHOCTB IIOTAaCUTh 3a00/I)KEHHOCTHU. YUYUTHIBasA, YTO 00513aTeJILCTBO mepen
KpeouTopaMu MOT'yT OBITH IIOT'alll€HHI, l'Iy'TéM IIPpOOazxK NMYIIIeCTBa 6aHKpOTa, TO OOJIZKHBI
COOepzKaTbCA CBEOEeHNsA O TaKOM MMYIIIECTBE.

TakuM 06pa3oM, eCjii CMOTPETh CO CTOPOHHBI IOJIZKHUKA, TO IPO6IeMbl MOTYT HadyaThCs C IIOJaYU
3asBJIeHUs, TaK KakK rpaXxaaHe MOTYT He BJIafeTh HYKHOU HH(poOpMaliell B IIOJTHOU Mepe, KaKue
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NMEHHO CBEIEHUIA HGO6XOHI/IMO BHOCHUTD B 3asBJIeHUs. B CJIy4ae HEIIOJIHOTHI CBeIeHu s, JOJIZKHUK
6YJIGT CTaJIKUBaATBCSA C IIOCTOAHHBIM OTKa30M B IIPHMHATHHU 3asBJICHUA CYHG6HI:IM OpraHoOM.

s 9TOro0, B HACTOSIIEE BpeMs UMEIOTCA MHO2KECTBO OpFaHH3aHHﬁ, KOTODPEBIE ITPEOCTABIIAIOT
IOpuaudeCkKrue yCIIyIru OJjid OKa3aHUusA KOHCYJ'II:TaTI/IBHOI;I IIOMOIITHX B 6aHKpOTCTBe, a TaKXKe MOIr'yT
npencTaBiIdTh HHTEPECH B TEYEHUU BCETO cyneGHoro IIpoiecca. OpHako I'PaXOaHWH MHOT'OAd He
MOKeT cebe TTO3BOJIUTD YCIIyT'u IOPUCTA, €CJIM YYUTEIBATH, YTO I'PaKOaHUH U HOI[aéT 3asBJIEHHUE
HUMEHHO C yCJIOBHEM, YTO He oﬁnanae’r HY2KHBIMH (lJI/IHaHCElMI/I OJIsd OIIJIaTHI IOPUCTA. Tak KakK MbI
3arOBOPUIIX IIPO OPraHMU3aliiy, OCYIIECTBIIAOIINE IPUINYIECKYI0 IIOMOIIL IIPU 6&HKpOTCTBe,
X0YeTCsI OTMETHUTD, YTO B HACTOSIININ MOMEHT JIIOAHN MOT'YT OCYILIECTBJIIATH GaHKpOTCTBO He IIOTOMY,
YTO HE UMEIOT BO3MO2XKHOCTH, a C IIPECTYIITHBIMU HaMEPEeHUIMU.

BaHKDPOTCTBO IMoApa3yMeBaeT I10f CO00M, YTO C MOIXKHUKA TaKKe OyOyT CHATH KPEIUTHBIE
00s13aTeTbCTBa, KOTOPHIE ¥ HEero uMeroTcs. [JaHHBIN (AaKTOP POXKaaeT TaKue COOBITUS, TPU KOTOPBIX
JIIOOM CIIeIaabHO 6epyT KPeOuThl, 3HasA, YTO He CMOTYT UX IIOTACHTh, HO MOHKUMAsI, YTO CMOTYT
MofaTh 3asiBIIeHWe Ha OAHKPOTCTBO.

Cornacso cT. 213.25 ®3 oT 26.10.2002 N 127-®3 "O HecocTosiTeENbHOCTU (DAaHKPOTCTBE)", BCE
UMYIIIECTBO I'PaXXKIaHWHa, UMEIOIeecs Ha JaTy IPUHSATHUS PelleHus apOuTpaxKHoTro cyaa o
MIPU3HAHUY T'PaxKgaHrHa OAHKPOTOM U BBEIEHUH peajiu3allii UMYIIecTBa rpaxkaaHuHa 1
BEIABJIEHHOE UJIU npnoGpeTeHHoe IIOCJI€ OAThI IIPDUHATHUA YKA3aHHOTI'O PellleHusda, COCTABJIAET
KOHKYPCHYIO MacCy, KOTopas pacupefesaeTcs Mexay KpeauTopaMu, COTIacHO 3aKOHOOATETbHOM
6as3e Poccuiickoro mpaBa. To ecTb, KOHKYPCHYIO MaCCy COCTaB/IsIET TOJIBKO TO UMYIIIECTBO, KOTOPOE
MTPUHAJIEKUT HEITOCPEICTBEHHO COOCTBEHHUKY Ha 3aKOHHBIX OCHOBAHUSAX, ¥ YEMY €CTh
MMOATBEPKOCHUS.

TakuM 00pas3oM, rpaxkagaHuH, He JKejlasi TEPSATh MeHeXKHbIe CPeICTBa, ITIOyYeHHbIe, K IPUMEPY, OT
KPEeOUTHBIX OPraHU3allusax, MOXKeT IIPeqoCTaBUTh UX CBOMM POICTBEHHHKAM, T100 HHOMY
OOBEPEHHOMY IHUIly. B 9TOM ciiydae, maHHBIE JeHEXKHBIE CPEICTBa He OyAyT MmoaieskaThb
pacmopemeneHuIo MexXOy rpaxKgaHaM¥, TaK KakK He IPHUHaOIexkaT y2Ke eMy Ha 3aKOHHEIX
OCHOBaHUSX. ToXKe caMoe BO3MOXKHO U C UMYIIIeCTBOM I'paxKaHuHa, B OTHOLIEHUH KOTOPOI0
MIPOUCXOOUT MPOIlecC 6AaHKPOTCTBA. [IOMHUMO 3TOT0, TPaXKAaHCKO-TIPOIIECCYaTbHBIN KOIEKC
oTpefieNnuil mepedyeHb UMYIIIeCTBa, Ha KOTOPOe He MOXKeT OBITh 00pallleHo B3bICKAHUe I10
HCIIOTHUTEJIbHEIM JOKYMeHTaM, a UMeHHO:

1.2xuoe moMeIreHue (ero 4acTu), eCiu OJjIsl TpaxKaaHuHa-TOoIXKHUKA U OHO SIBJISIETCS
eOUHCTBEHHBLIM ITPUTOOHLIM IJISI IOCTOSSHHOI'O IIPOXKUBAHUS IIOMEIIeHIEeM.

2.IpeaMeThl OOBIYHOM JoMalllHel 00CTaHOBKM ¥ 00MXOfla, BEIlN HHOWBUAYAIbHOTO ITOJIb30BAHUS
(omexkma, oOyBb U APYTHeE), 3a UCKIIIOUeHHEeM OPAarolleHHOCTEH U OPYTUX IPEeIMeTOB POCKOIIIH.

IIaHHBIM CITMCOK TaKXKe COOepPIKUT MHbIe 00BEKTH. [ TaBHOM 0COOEHHOCTHIO TaHHBIX TPEeIMETOB
SIBJISIETCSI UMEHHO TO, YTO, IM00 OHU SBJISIIOTCSI €JUHCTBEHHBEIM HCTOYHMKOM [0XO0Oa, 3a CUET
KOTOPOI'O TPaXXOaHUH MOJIy4YyaeT MeHeKHbIe CPEeICTBa IJIs XKU3HeIesITeIbHOCTHU, T100, KOTOPHIEe
UMeIOT He (GMHaHCOBOE 3HaYeHUe [JId rpakJaHWHa, HaolpuMep, IPU3kl, TOCyOapCTBEeHHbBIE Harpankl,
IIOYEeTHHIE U NTaMATHLIE 3HAaK1, KOTOPLIMU HarpaxXeH rpaxkKgaHuH-T0IXKHUKA.

TakuM 06pa3oM, B cyneOHOM IpaKTHUKe UMEIOTCS CTy4ae, KOrfa YeJIoBeK MpefHaMePeHHO UET Ha
0aHKPOTCTBO, KaK OBI 3TO T'JIYIIO HE 3By4aso, 4ToOkl 3apaboTaTsk. Takue ciydau HAUYMHAIOTCS C TOTO,
YTO rpaXkJaHWH HaMEePEeHHO HajlaraeT Ha ce0s KpeguTHbIEe 00s13aTeJIbCTBA C IEJIbI0 JaJIbHEHIIero
0aHKPOTCTBA. [IeHCTBUS JTUlla B TAKUX CIIy4dasx GOpMasibHO IOATAAAIOT IO MOIIEHHUYECTBO,
OHAKO, OKa3aTeJIbCTBEHHAs 0a3a MOXKET CTPOUTHLCS JIUIIb Ha IPU3HAHUN CAMOT0 I'PaKIaHUHA,
YTO €CTECTBEHHOE, He MPOU30UOET. UMEHHO IT09TOMY, MHCTUTYT HECOCTOSITEIbHOCTY TPazkaaH
TMTOMKUMO TTOMOIIY OeHUCTBUTENBHO HYKIOAIOIIMMCS B 9TOM, MOOYKOAeT YacTh IPaXkaaH K
COBEPIIEHUIO, TTPAKTUYECKHN HEIOKA3yeMOT0 IPECTYIIIeHUs B JaHHOU chepe. ITogBomas UToT,
X04eTcs 00paTUTh BHUMaHUE Ha TO, UYTO UHCTUTYT OQHKPOTCTBA UMEET ABE CTOPOHKLI MEaJiu, O
KOTOPHBIX TOBOPUTCHA BBIIIIE.

[I71sT yCcoBepIIIeHCTBOBAHUS MAaHHOM OTPACIH ITpaBa, He0O6XOOUMO, TI0 HAllleMy MHEHUIO, VKeCTOUUTh
ITPOBEPKHU I'pPakaaH, IMOAAIOIIUX 3asBlIeHNe Ha 0aHKPOTCTBA, He 3a0bIBas IPW 9TOM O TOM, YTO BCE-



Taku B OOJILIIMHCTBE CIIy4YaeB rpaxkaaHe oOpallaioTcs B CyneOHbIe OPraHbl ITPYU HATUYNeE
OeWCTBUTENbHEIX OCHOBAHUY MJIS MMPU3HAHUS WX HECOCTOSTEIIbHBIMHU.
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