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BpauyHO-ceMelHbIe OTHOLIEHUS MPEICTABIIAIOT COO0M KOMITIIEKCHBIE OTHOIIEHUS JTUYHOT O
HEUMYIIIeCTBEHHOT 0 ¥ UMYIIIeCTBEHHOI'O XapaKTepa, OCHOBaHHbIE Ha POACTBEHHBIX CBSA35X. bpak B
Poccuiickoii ®emgepaliuu IBIsIETCS MOOPOBOILHEIM, PABHOIPABHEIM, 00IIECTBEHHO IPU3HAHHEIM U
IOPUANYECKU CAaHKIIMOHUPOBAHHBLIM COI030M MEKAY KEHIIMUHON U MY>KYUHOM, HalTpaBJIEeHHBIM Ha
co3maHUe CeMbH U ee JIeraJan3alluio B 001ecTBe. B To xKe BpeMsi MHCTUTYT OpakKa OIlpenesisieTCcs
COBOKYITHOCTBIO COLIMAJIbHBIX HOPM, KOTOPhIE CAHKIIMOHUPYIOT OTHOIIEHUS MEXKOY MYKUYUHOU U
KEHITUHOM, a TaKXKe CUCTeMYy B3aMMHEIX IpaB 1 00s13aHHOCTEM. bpayHble OTHOUIEHUST MEXKIy
MY2KYHUHOU U KEHITUHOU PEryIupPyITCS IOPUANYECKUMU U KyJIbTYPHBIMU HOpMaMu. K 1opuandecku
3aKpPEIIJIEHHBIM HOPM, B YaCTHOCTH, OTHOCATCSA BOIIPOCEHEI BJIag€HUA UMYIIIECTBOM, MaT€PHUAJIBHEIX
00513aHHOCTEe! CyIIpPyroB B OTHOIIEHWU OPYT Apyra, MUHUMAJILHOTO BO3pacTa U ToMy IIOofo0HOe.

Ha coBpeMeHHOM 3Tane pa3BUTHSA OPAaYHO-CEMEWHBIX OTHOIIIEHUW OCHOBHBIMH PETYISITOPHBIMHU
akTamMu ABIsAIOTCS KoHcTuTynms Poccutickou ®efepanmu, KOTOpasi UMEET BBICIIVIO IOPUAUYECKYIO
CUJIY ¥ COOEPIKUT LENbIN PSIa HOPM, KOTOPHIE ONPENeNsaioT ComepKaHue CeMeNHOT0
3akoHomaTenbcTBa. B KoHcTuTymu [1] yKaseiBaeTcs, 4To 6pakK OCHOBHIBAETCS Ha HOOPOBOJIEHOM
COTJIaCUM XKEHIIUHB 1 MY KYUHEBI, TO €CTh He MOXeT OBITh HUKAKOTO MMPUHYXKIEHUS K BCTYIJIEHUIO B
O6pak. Hecornacue popuTesei, OIeKyHOB He UMeeT 3HaUYeHUs B CJIydyae BCTYIIJIEHUS B Opak;
3aKJII0YeHus1 6paka - 9TO OeJji0 TeX, KTO eT0 IPUHUMAET OJIsi CO3TaHUsI CEMbH, TTIO3TOMY PENIAIOIIAM
SIBJISIETCS UX JKeJlaHue.

CeMelHBIN KOIEeKC YCTAaHOBUJI OCHOBHBIE ITPUHITUIIEI 00Pa30BaHUs CEMbU U OCHOBBI UMYIIIECTBEHHBIX
U TUYHBIX HEMMYIIIECTBEHHBIX ITPaB, U 0093aHHOCTEN CYIPYTroB, POOUTEJIEN U IeTel, a TakKkKe
OPYTUX YJI€HOB CEMBH.

OCHOBHBIMM UCTOYHUKAMHU PETYIUPOBaHUS OpPavyHO-CEeMENHBIX OTHOIIIEHUH B CTPaHax
KOHTUHEHTAJIbHOU EBPOIIHI IBNSIIOTCS ClielialibHbIe pa3desibl rpaXkaaHCKuX KogekcoB ('epmanuy,
®pannuu, Utanuu, [lIBetiapun). B 'epMaHuy HOPMEI CEMEMHOI'O ITpaBa paHee comepxkasna Kaura 4
I'pakmaHCKOT0 KofeKca. 3aKiroyeHne Opaka CYMTAIOCh aKTOM I'PaxKIaHCKOTO COCTOSTHUS, a Opak,
3aK/II0YEHHBIN TOJIBKO B (hopMe peuruo3Horo oopsifa, He UMeJl IOPUOUYeCKOM CHUJIBL. [ 1aBoi ceMbu
OBLIT My2KYMHA, 38 HUM OCTaBaJIOCh pellleHre BCeX BOIIPOCOB CeMeMHOM KU3HU, BEIOopa MecTa
KUTEJIbCTBA U caMoro XKuibsi. OQHAKO IIPU 9TOM He OOJIKHO OBITh 3M0YIOTPEOIEeHUM C eT0 CTOPOHEL.
PazBop momyckaics TOIbKO B OTIpee/IEHHBIX 3aKOHOM CJiydasx (mpesobonesiHue, MOCATaTEIbCTBO
OIHOTO M3 CYIPYTrOB Ha KU3Hb OPYTOro, mymieBHas 00Ie3Hb U T.II.). PerieHre 0 pa3Bojie BEIHOCHUIIOCH
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CyaoM IIOCJie OEeTaJIbHOT'O M CKPYITYJIE3HOI'O PaCCMOTPEHHUA Oejla.

B coBpeMeHHOM XKU3HU MTOHATHE «OpaK» B HEMEIIKOM MaTepHabHOM IIpaBe 03HavaeT OGUIIHNAIBHO
3aK/II0YEHHBIN C COOMIONeHNEM OIIpeIe/IeHHbIX ()OPMaIbHOCTEH COI03 MeXKAy MYKYNUHOU U
KEHIIUHOM [JIsi COBMECTHOTO IIPOXKUBAHUS U CO3MaHusA ceMbl. C ITO3UIUN HEeMEeIIKOTO
KOJIJITM3MOHHOTO TIPaBa IMOf 3TO MOHATHE TIOAIafaeT COBMECTHOE MPOXKUBaHUe, He 0OPMIIEHHOE
oduIManbHO ¥ UMeIolllee BPpeMeHHBIN XapaKTep.

Kaxpgbrih 13 cynpyros B 'epMaHNM, KakK IPaBUJIO, HECET OTBETCTBEHHOCTD TOJIFKO 3a CBOU HOJITH U
ITPEeOOCTaB/IseT KakK rapaHTUI0 UMYIIeCTBO, KOTOPOe IMPUHAJIEKUT UCKITIOUUTEIbHO eMy. Takxke
KaXK[IBIM MOXKET CaM YIpPaBJIATh CBOUM UMYIIIECTBOM U CBOOOIHO UM PaCIOpPsSkKaTbCsa. TaKuM
006pa3oM, MOKHO 3aMEeTUTh, YTO HeMeIlKasi MOJellb 00beqUHSIET II0JI0KUTEIbHbIE YePTHl PEKMMOB
COBMECTHOTO ¥ pPa3feIbHOT0 UMYyIecTBa OpavyHOol IIaphsl, OOHAKO IIPU 9TOM HabJII0gaeTCs
omnpenesieHHas CJIOXKHOCTh B MCYUCIIEHUH IIPHUPOCTA UMYIIECTBa CyIIPYTOB, €CTh OIPeNeIeHHbIE
MIPeIoCTEPEREHUSI OTHOCUTEIFHO OTOEIbHBIX KaTETOPHUH UMYIIIECTBA, @ IOTOMY CTOPOHEI, YTOOBI
YIPOCTUTEH UMYIIIECTBEHHBIE OTHOIIIEHUS MEXKIy c000M, TOCTAaTOYHO YaCTO IPUMEHSIOT JOTOBOPHBIN
pexXuM MMYIIeCTBa MyTEM 3aK/TI0OUeHNUsT OPavyHOro JOroBopa.

OTHOCUTENIBHO CYyOBEKTHOI'O COCTaBa OpadyHOIro JOroBOopa, MOXKHO OTMETUTH Cllefyiollee: OpadHbIi
BO3pacT B 'epMaHUM ABIAETCS OOWHAKOBLIM KakK [JIsI MYXKYWH, TaK U IS KEHIIUH U ONPenesisieTcs
B 18 nert, moatomy, eciiu 6GpayHbIM BO3paCT HUXKe, TpeOyeTcsl coracue POOUTENiel, YCHIHOBUTEEHN
WJIY OIIeKYHOB KakK Ha 3akjiodeHue 6paka, Tak U Ha 3aK/IodeHne OpavyHOro 4OroBopa. ITU aCIeKTEHl,
KaK BUOUM, ABJIIAIOTCA 06]J_II/IMI/I C OTe4YeCTBEHHBIM 3aKOHOOATEJILCTBOM. A BOT 4TO KacaeTcs
O6padvHOro OOroBOpa, B HEMEIIKOM IIpaBe OXBATHIBAIOTCS TOJIBKO I'PA’KAaHCKUe IIPaBOOTHOUIEHNU S
CyIIPyTOB, IPU3HAETCS BO3MOXKHEIM 3aKJIIOUeHre OpavHOro JOT0oBOPa IIOCPENCTBOM IIPeCTaBUTeNIen
Ha OCHOBAHWUY [TOBEPEHHOCTH.

Hewmerkoe cemeriHOe 3aKOHOOATEIECTBO TOAOOHOE OTEUECTBEHHOMY, ¥ OPauHbIA KOHTPAKT
l'epMaHUU MOXKET COOEPKATh TE XKe MOJ0KEHUS, YTO U OPAaYHBIN JOTOBOP MO AENCTBYIOIIEMY
3aKoHOmaTenbCTBY Poccuiickoit ®enepanmu. 3aK0OH TakKXKe He JOIMyCKaeT KaKoro-I1ubo orpaHudeHus
IpaB ceMeWHHBIX map. OgHaKo, YTO KacaeTcs nmopsaaka ohopMieHuss 6pavHoOTro KOHTPAKTa, TO OH
“MeeT ollpefieleHHble 0COOEHHOCTH 10 CPaBHEHMIO C OTeYeCTBEeHHEIM 3aKOHOIaTelbCcTBOM. Ecnu
CYIIPDYT'U UCKJIIOYHUJIX UJIU U3SMEHUNJIU B JOTOBOPE 3aKOHHBIN PexXuM MMyHnieCTBa, TO BEIABUT'ATh
BO3paXKEHUs OTHOCUTENILHO TPETHETO JINIa, C KOTOPHIM OOWH M3 HUX 3aK/II0YMJI CIEJIKY Ha OCHOBE
TaKWX U3MEHEHUM, MOXKHO TOJILKO B TOM ClIy4ae, ecjii OpayHbIM JOTOBOP OBII BHECEH B PEECTP
MMYIIIeCTBEHHEIX IIPaB CYIIPYT0B. 3alllCh B PEECTP BHOCUTCS B MECTHOM CyAe OKpyra, I'ie My UJIN
JKeHa IIOCTOSIHHO ITPOJKMBAIOT. BHeCceHMe 3amucu B PeecTp OCYIIECTBIISETCS II0 COBMECTHOMY
3asIBJIEHUIO CYIIPYTOB, IPUYeM KasKObIM U3 HUX UMeeT ITPaBo TpeboBaTh y4aCTUS OPYTroro.

Cynpyrn HOOJIZKHEI B 6pa‘-IHOM KOHTPAKTe, I'nie CTOPOHEI JOTOBAPUBAIOTCSA O PeXKrMe COBMECTHOTI'O
HMyIIeCTBa, YKa3aTh, KTO 6y;[eT YIOPABIIATh KMYIIIECTBOM. Ecnu B 6pa‘-IHOM KOHTPAKTe He
COOEPXKUTCA YKAa3aHHUA Ha 3TO, TO CHUTAETCHA, YTO MYy2K U 2KE€Ha YIIPaBJIAIOT O6I.T.II/IM UMYLIECTBOM
BMeECTeE.

ToT, KTO ympasiseT o6IIIUM UMYIIIECTBOM, OOJI?KEH OCYILIECTBJIATh CBOU (DYHKITUYU [OIKHBIM
o6pa3oM, nHGOPMHUPOBATE APYTroro 00 yIpaBJIEeHUH U 110 eTo TpeOOBaHUIO IPEOCTABIIATE EMY
CBEIIeHUS O COCTOSIHUM [iefl. B ciliyyae yMeHBIIIEHUSI COBMECTHOT0 UMYIIleCTBa OH 00s3aH ImepenaTh B
cocTaB 00IIero UMyIIecTBa MHOEe UMYIIECTBO B CUET TOT'0, YTO yOBIIIO, €CJIH YMEHbBIIIEHUE
MMYIIIECTBA IIPOU30IIJIO TI0 €T0 BUHE /TN B Pe3yJIbTaTe COTJIAlIeHUsI, 3aK/IIOYeHHOT0 UM 6e3
HeoOXOIMMOTI'0 COTJIacUs APYToro cympyra. JIMIo, KOTOPOe OCYIIECTBIISIET YIIPABIeHNEe COBMECTHBEIM
MMYIIECTBOM, OTBeYaeT 110 00s3aTeTbCTBAM MapTHEPA 10 COBMECTHOMY MMYIIIECTBY KakK
CONMUOAPHBIN HOIXKHUK.

BrIBAIOT ciiydYau, KOTOa CYyIpPyTH KenaloT BEIOPATh APYTOM, OTIMYHBIN OT 3aKOHHOT0, PEXKUM
MMYIIEeCTBEHHBIX OTHOILIIeHUH. B TakoM ciy4yae npu nepeesne B 'epMaHuio, 4TOOH ceMeliHOe
MMYIIECTBO aBTOMATHUYECKH He I10Taso oA PexkuM o0Ieli npuobpeTeHHON COOCTBEHHOCTH,
KaXXObIM B TEUEHUWE YETHIPEX MECSIIeB, HaUMHAs C IePBOTO AHS MpeObIBaHUS CyIIPyroB Ha
Tepputopuu ['epMaHuM, MOXKET OIIPOTECTOBAThH TAKOM PEKUM IIyTEeM MONadyu 3asiBIEHUST B CyN
IIePBOM MHCTAHIMU. B cily4dae, eCii yCTaHOBJIEHHBIM CPOK He OB COOJIIOMIEH, Y Tapkl OCTAETCS
BO3MOXKHOCThH U3MEHUTh UMYII€CTBEHHEIE OTHOIIIEHNS IIyTeM 3aKII04eHnsI OpavHOoro KOHTPaKTa.



CorracHO OOKTpUHE (PaHITy3CKOIro mIpaBa Opak IIPenCcTaBiIsieT cOO0M 3aK/II0UEHHBIN B
YCTaHOBIIEHHOM 3aKOHOM (hOopMe T'pakIaHCKUH JOTOBOP, KOTOPHIM 00beOUHSET MYXKUYNHY U
JKEHIIVHY OJIsI COBMECTHOU XXKW3HMW ¥ B3aMMHOU NoafepKKu. Bo OpaHIIuu NpaBOOTHOIIEHUS MEXKIOY
cympyramMu perynupyiorcs OpaHIy3CKUM IrpaxkagaHCKUM KomekcoM (manee - ®T'K) [2]. B Tutyne V
Kauru 3 «O 6pavyHOM [JOTOBOPE U O PEKMMAaX UMYIIIECTBEHHBIX OTHOIIIEHUN MEXKAY CYIIPyTraMu»
IpenycMaTpUBaeTCs Hajlu4yue IpaBOBEIX HOPM, HallpaBJI€HHBIX Ha PeryJupoBaHUe TaKOTro
IIPaBOBOTO MHCTUTYTa KaK OGpayvHbIi MOTOBOP ¥ HOPMBI OTHOCUTEILHO peXXUMa UMYIIeCTBEHHBIX
OTHOILIEHUN MeXay OpauyHoOl nmapoil. 3aKOHOJATENh ITpejiaraeT Ha BEIOOD, KpOMe JIeTaabHOT 0
pexkumMa OOIITHOCTH, ellle HECKOJIbKO BapMaHTOB «TUIIUYHBIX» MOTOBOPHBIX PEXKUMOB,
pa3paboTaHHBIX C yYE€TOM CHUTYaIlll, KOTOPhle HanboJiee YaCTO BCTPEYAIOTCS.

Tak, COBMECTHOe BjlalleHre COBMECTHO HaXXUTHIM UMYIIIEeCTBOM - 9TO ITPABOBOH pexkuM Opaka,
KOTOPBIM 3aKITI0YAeTCsT aBTOMAaTUYEeCKH U eT0 He HYKHO CIIellMalIbHO 3aBEPSATh Y HOTapuyca. DTOT
pexuM O0OBIYHO ITOAXOAUT OOJBITMHCTBY JIMI, BCTYIIAIIINX B OpakK, B er0 OCHOBHOM, 6a30BOM
BapuaHTe. OOQHAKO IIPU HEOOXOMUMOCTH 3aMHTEePEeCOBAaHHEIE JIHIa MOTYT CMEHUTDH TaKOH CTATyC U
OOIIOJIHUTDL COOepKaHre OPAaYHOr0 JOr0BOpPa CTAThSIMU, B KOTOPBIX OTOBAPHUBAIOTCS OIpeneIeHHbIe
OOIIOJTHUTEJIbHBIE YCJIOBUS. B yKa3aHHOM pexXuMe ¥ MY, U JKeHa OCTAlOTCS BIamdeslblieM TOTr0
MMYIIeCTBa, KOTOpoe UM IIpHHamIexkano 1o 6paka. COBMECTHEIM CUHUTAETCS UMYIIECTBO,
mpuodpeTeHHoe B Opake. OOUH U3 CYIPYTroB He MOXKeT 0e3 COrjlachs OPYyroro TakxkKe
pacmopskaThCs IIpaBaMy, UMEIOIIMMU OTHOIIEeHNWEe K XKUJIbI0 CEeMbH U MpeaMeTaM ero 00CTaHOBKH.

B cny4yae cMepTu cympyra ero JIMYHOEe UMYIEeCTBO U eT0 YaCTh B COBMECTHO IIPHUOOPETEHHOM
UMYIIECTBE TIePEaeTCs B PACIIOPsKEeHNe ero HacIegHUKOB. TO eCTh OPYTO¥ M3 CYIPYToOB, COTJIACHO
3aKOHOATeJIbCTBY, HE MOXKET CUYUTATHCS HAaCJIeOHUKOM UMYIIECTBA IIOCJIe CMEPTHU CBOETO CyIIpyra
(cympyrmn). TToaToMy, 4TOOB M30€3KaTh TAKON CUTYallMH, Iapa 10 JOTOBOPEHHOCTH 3aK/II0YaeT
OpavHBI KOHTPAKT, TIe MOXKET YPeryJInupoBaTh UMYIIECTBEHHBIE BOIIPOCH! 10 CBOEMY YCMOTPEHUIO,
B TOM YHCJIE BOIPOC O HaCleOOBaHWU. B IPOTUBOMIOJIOKHOCTE U3JI0OKEHHOMY BEHIIIE PeXuMy Opaka,
KOTOPHIH ITpegyCcMaTpUBaeT COBMECTHOE BladeHHe HaXXKHUTHIM UMYIIIeCTBOM, CYIIeCTBYET PEXKUM
pa3menbHOTO BlafgeHusa umyinecTBoM (la separation des biens), KOTOpPBIM OTHOCTHIO UCKITIOYAET
MOHSITME COBMECTHOTO BJIQJIEHUS MJIU MTOTb30BAHUS UM, OCTABISAS KaXKIOMY T€ ITpaBa Ha UMYIIECTBO,
KOTOPHIMU OHU BjlafieNiu no 6paka. To ecTh KaxKAbIM COXpaHseT BCe MpaBa Ha MIpUHAJIexkallee eMy
UMYIIIECTBO, B YaCTHOCTH Ha TO, KOTOpoe ObII0 MproOpeTeHo BO BpeMs Opaka. 3HaUUTEeIbHOe
KOJIMYECTBO CYNPYXKECKUX ITap BEIOMPAIOT YKa3aHHBIN pexkuM Opaka, HECMOTPS Ha BO3MOXKHOCTD
BO3HUKHOBEHUA OOJITOB, IOCKOJIBEKY B TAKOM CJIy4dae Ka}KI[bIﬁ HeCeT INYHYIO OTBETCTBEHHOCTD II10
CBOUM [I0JITaM U KPEeOUTHBIM 00s3aTenbCTBaM. M, COOTBETCTBEHHO, B ClIyYae MpeKpalleHus: Opaka
UMYIIECTBEHHBIN CTATyC MYXKYUHEBI ¥ JKEHIITMHLI HE MEHSETCS.

TakuMm 06pa3oM, GpaHITy3CKOe 3aKOHOHATEIECTBO ITPEAOCTABIISEeT MIUPOKUH BEIOOD BO3MOXKHOCTEH
10 TPaBOBOMY PETYIUPOBAHUIO CEMENHBIX UMYIIIECTBEHHBIX OTHOIIIEHNHM KaK B paMKax JIeTalbHO
OIpenesIeHHOro IIPaBOBOr0 PeXXKMa, TaK U IIyTeM IPUMEHEHHUS TOTOBOPHOT0O pexkuMa UMYIIecTBa, a
MMEHHO C TTIOMOIIIbI0 6PaYHOTO AO0TOBOpA. TaKkkKe B COOTBETCTBUHU CO CT. 1497 OT'K cynpyru MoryT B
cBOoeM OpayHOM [OTOBOPE U3MEHUTH PEXKUM 3aKOHHOTO 0011ero umyiiecTtBa [2].

BONBITMHCTBO CTPaH MUpPAa JaBHO MPU3HAJIO 11e71eCO00Pa3HOCTh CYIIIECTBOBAHUS UHCTUTYTA
OpPavYHOT0 MOT0BOPAa B 3aKOHOOATEILCTBE. B pa3HBIX CTpaHax 9TOT UHCTUTYT UMEET CBOU
0CO0EeHHOCTH, OTHAKO IIeJIb €T0 CYIIIeCTBOBAHUS €QUHCTBEHHAS - TPEIOCTABUTL MOIOALIM CEMbSIM
OOCTATOYHO ITUPOKKUE BO3MOKHOCTHU MJIsT CAMOCTOSITEIILHOTO OpPeIesIeHusT CBOUX UMYIIIEeCTBEHHBIX
OTHOIIIeHUH B Opake, YTOOLI OHU UMeJIM BO3MOXKHOCTE ITPU HE0OXOOUMOCTH U3MEHUTh PeKUM
UMYIIIeCTBA, YCTAHOBIEHHBIN 3aKOHOM, KOTOPBIM aBTOMAaTHYECKH HaYWHAET NeliCTBOBATh C MOMEHTa
3aKJIIoYeHus 6paka.
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