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ITpo6nema 3moynoTpebneHus IpaBoM (IIMKaHa) — OfHA U3 HanboJjiee MUCKYCCUOHHBIX B TEOPUH U
MMPaKTHUKE COBPEMEHHOTO ITpaBa. B BUAY 3HAUUTEIBHOTO PACIPOCTPAHEHUS B IIOCTIEIHEE BPEeMS 9TO
sBJIeHne TpebyeT 0co00ro BHUMAHMUSA CO CTOPOHKI ITPABOIIPUMEHUTEJIEH, TEOPETUKOB U
3akoHomaTesi. Haxomsick Ha CThHIKe (hOpMaIbHOM 3aKOHHOCTH ¥ MaTepPUaIbHOM CIIPaBEIINBOCTH,
OHa 3aTparuBaeT GpyHOaMeHTaJIbHbIe KaTerOPUU — MIPEIelTbl OCYIIeCTBIeHUs CyObeKTUBHBIX IIPaB,
fajTlaHC UHTEPECOB U IPUANYECKYIO IIPUPOIY IPAaBOMEPHOT0 IOBEIEeHHUSI.

CoBpeMeHHOe 00111eCTBO Oa3upyeTcs Ha MPUHIMIIAX 3aKOHHOCTH, TIe KaXKAbl CYObeKT peanu3yer
CBOU IIpaBa B IIpefesiaX, YCTaHOBIEHHBIX 3aKOHOM. [Ipu OCYIIIeCTBIIEHUY PaB U UCIOJTHEHUU
00s13aHHOCTEM CyOHEeKT npaBa 06s13aH cobmogaTh 6ajlaHC MeXAy peanu3aluel COOCTBEHHBIX ITPaB U
3aIUTON UHTEPECOB MHBIX YYaCTHUKOB IIPaBOOTHOIIeHN. OOHAKO B peajlbHOU ITpaKTUKe IpaHuIla
MeXOy DoOPOCOBECTHBLIM OCYIIECTBJIEHUEM IIPaBa M €ro 3JI0ynoTpebsieHreM BCE Yallle CTAaHOBUTCS
pa3MEITOH. 3noynoTpebiieHne IPaBoM AecTabuInu3npyeT IPaBooPsInoK, ITOAPEIBAET JOBepHe K
cymeOHOM cCUCTEME U TPUBOAUT K HaPYIIeHWIO0 OajlaHCa MHTEPECOB JINYHOCTH, 00IIIecTBa 1
rocymapcTBa. HayuHoe oCMBICIEHHEe 3110yIIOoTPeOIeHsI IPaBOM B COBETCKOM, 6EI0PYCCKOUN U
POCCHUNCKOM OOKTPUHE OCHOBEIBAETCS Ha TPyAaX TaKUuxX aBTOPOB, Kak M. M. Arapkos, C. C.
Anekcees, B. Il. I'pubanos, T. . UnmapuonoBa, B. A. Bonkos, F0. A. Amenbsuens, O. A.
BakuHOBCKas U Op.

TTPUHITUI HEOOIIyCTUMOCTH 3JI0YIIOTPeOIeHus IIPaBOM 3aKPEeIlJIEH B Pse MeXOyHapOOHBIX
OOKYMEHTOB, BKJIfouas CT. 17 u 35 EBpoIeicKoli KOHBEHIIMK O 3allliTe IIPaB YeI0BeKa, KOTOPHIe
IIpeayCcMaTPUBAIOT OTKa3 B 3aIIUTE B CIy4dae 37oynoTpebnenus mpaBamu [1].

deHOMEH 370yINOTPEGIEHUS ITPAaBOM 3aKOHOAATEJIEM JIUIITL YaCTUYHO PeTrIaMeHTUPOBAaH B
COBpeMeHHOM 3aKOoHopaTeNbCcTBe. Kak crpaBeniuBo 3aMedaloT . A. Bacunesuu u C. I'.BacuneBud,
«BOTIPOC O 3JIOYHOTPEOIeHNH MPAaBOM BEIXOOUT 3a PaMKHU Cyry00 rpazkaaHCKO-IIPAaBOBOM TeMaTUKU U
KacaeTcs TaKKe KOHCTUTYIHOHHOTO, MEeKAYHAPOOHOTI'0 ¥ MOPaIbHO-IIPaBOBOIO U3MepeHus» [2, C.
17-27]. Mexny TeM, B 6€JIOPyCCKOM 3aKOHOHATEILCTBE 3TOT BOIPOC YPETYIUPYETCS eTUHUIYHBIMHI
HopMaMu ['paxkpaHcKoro kogekca Pecnyonuku Bemapyck (manee — I'K) (cT. 9) u YrosmoBHOTO
Komekca Pecny6nuku Benapycsh (manee — YK) (4. 1 cT. 424), 4TO HEOOCTATOYHO [Jisi 9(pHEeKTUBHOTO
npaBonpumenenus [3]. Tak, u3 4. 1 ct. 9 'K Pecniy6nuku benapych MOXKHO BHIIEIUTH CIIEOYIOIIEe
ompeneneHue: 37110ynoTpedieHre IpaBoOM — 3TO OeNCTBUS I'paXkaaH U IOPUONUYECKUX JIHII,
OCYIIECTBISIEMbBIE UCKITIOUUTENBHO C HAMEPEHNEM IPUYHUHUTE BpPe APYroMy JIUILY, UCIIOIb30BaHUeE
TpaXxkOaHCKUX IIPaB B IEISX OrPaHNYeHUsI KOHKYPEHIIUY, 37I0yIoTpebIeHre CBOUM JOMUHUPYIOIINM
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IIOJIOKEeHNEM Ha pPhIHKe [4].

A. 10. KagypuH KinacCcuGpUIUPYEeT BOCEMb TUITHYHBIX (OPM 37I0YIIOTPEOIeHUs IIPaBOM B
Geopycckoii mpaBoBoi cucteme. OH BhImessaeT [5]:

e Mcnosnbp30BaHUE MpaBa B yilep0d Opyromy JIHIY, HECMOTPS Ha (GOpMasIbHYIO IPAaBOMEPHOCTS,
e HapyIieHne paBeHCTBA YYaCTHUKOB IPABOOTHOIIEHUH,

e VKIIOHEHUE OT OelCTBUM, HeOOXOOUMBIX [JIs Pealn3alliy 4yKO0ro IpaBa,

e TToBemenwue, IpOTHUBOpPEUAIliee COOCTBEHHBIM ITPEXKHUM 0053aTeIbCTBAM,

e HeBrimosiHeHME 0053aHHOCTEY IPU OJTHOBPEMEHHOM UCIIOJIb30BAaHUH MIPAaB,

e lcmonb30BaHMWEe CIIOCOOOB 3aIUTHI ITPaBa, KOTOPhIE caMu 110 cebe HellernecooOpas3HEI,

e [TonyueHWEe MUHUMAIILHOM BBITOMBI IIEHOM 3HAYUTEILHOTO yiepba ApyTuM,

e lleneHampaBIeHHOe IPUUYNHEHNE Bpena KakK eIUHCTBeHHAS I1eJIb II0BeIeHN .

ITpuMepsl TaKuX (GOPM PACKPHIBAIOTCS Yepe3 CyneOHYI0 MPAaKTUKY: IPoaaxKa MHOTOOEe THEIMU
CeMbsIMU IIOJIyYeHHOTO Ha JIbTOTHHIX YCIIOBUSX JKUJIbsI U IIOCIIEAyIOlIee IIOBTOPHOE oOpallleHue 3a
3eMeIbHBIMU YYaCTKAaMU, WU 3J7I0ynoTpebeHre IpaBoM Ha 00pallleHus B TOCYIapCTBEHHBIE
OpTaHHI.

OpHUM M3 IPU3HAKOB 3JI0YIOTPEeOJIeHU TPAaBOM MOXKHO CYHUTATh IPOTUBONPABHOCTDL, @ UMEHHO
IPOTUBOPeYNe CYLIHOCTY U IPUHIINIAM npasa. [lepen COBpeMeHHOU TPaBOBOU HAYKOU CTOUT
LIEHTPaJIbHBIM BOIIPOC — SBJISIETCS JIU 37I0yIIOTpebIeHre MpaBoOM ITpaBoHapyieHueM. CorjiacHO
nopxony I'. A. u C. I'. Bacunesuueli, 3noynorpebieHne IpaBoM B OOIBIINHCTBE CIIy4daeB HOJIXKHO
KBanuuIUpPoOBaThHCS KaK IpaBOHAPYIIIEHNE, 3a KOTOPOe MOTYT IPUMEHATHCS KaK KapaTeJlbHbIEe
(mrTpad, B3bICKaHME), TaK U BOCCTAHOBUTEJIbHBIE MEPHI (0TKa3 B IIPEIOCTAaBIEHUN TapaHTUH,
BOCCTaHOBJIEHUE cTaTyca) [2, c. 17-27].

Opnako, kKak otMedaeT A. 0. KanypuH, cnenudrka NpoTUBOIIPABHOCTU 3aKII0YaeTCs B TOM, YTO
camo 10 cebe TmoBefieHrEe MOXKET ObITh (hOPMaTbHO OOMYCTUMBIM, HO TIPOTUBOIIPABHOCTh BHISIBIISIETCS
yepe3 IOCJIeNCTBUS U [eIN: IPpUYVHEHNUEe Bpeda U HapyllleHle NIPUHIUIIOB IpaBa. M3
BBIIIIECKA3aHHOTO CJIelyeT, YTO ONPeAesiSiouM B pa3rpaHuYeHnuy 37I0yIIoTPe6IeHs IPaBOM OT
IIPaBOMEPHOTO MOBEIEHUS CTAaHOBUTCS NMIPUHIUN TOOPOCOBECTHOCTHU. HeqomyCcTUMO CUUTaATh
noOpPOCOBECTHEIM II0BefleHNe CyOLEeKTOB IIpaBa, HallpaBlIeHHOe Ha HapyllleHNe 3aKoHa UNu
HCIIOJIh30BAHME €T0 IIOJIOKEHUN C IIeJIbI0 IPUYNHEHUS Bpea APYIrUM y4acTHUKAM O0IeCTBEHHBIX
oTHoweHUY [6]. Bynmyuu pyHmaMeHTaIbHLIM 3JIEMEHTOM, IPUHIIUII HOOPOCOBECTHOCTU (hOPMUPYET
HpoeanbHBEIM 00pa3 IIpaBa, KakK BHICUIYIO IIEHHOCTD fo0pa U CIIpaBemInBOCTH.

B KorcTuTtynun PecnyOnuku benapychk HET IPSIMOTO YKa3aHUs Ha 9TOT IIPUHITUAII, OOHAKO U3
copepzKaHUS CTaTel u 0coOeHHOo npeamMOysibl OCHOBHOTO 3aKOHA BRITEKAET Cledyollee:
KOHCTUTYLMOHHBIE I[EHHOCTYU — CBOOOMA, CIIPAaBEeIINBOCTD, TOOPOCOBECTHOCTh — CTAHOBSITCS
KpUTepueM OIleHKU OOIIYCTUMOCTH IToBemeHusd [7].

OueHb CIIOPHBIM SABJIIETCS BOIIPOC HAaKa3yeMOCTHU 3a 37I0yIoTpebieHne npaBoM. Pa3nuyHbie aBTOPHI
pacxopsTcs B OlleHKe HaKa3yeMOCTHU: eCJIU Bpel NPUUYNHEH, HO MePHl B3bICKAHUA He TIPUMEHSII0TCS,
— SIBJISIETCS JIU 9TO AesHue npaBoHapymeHueM? I'. A. u C. ['. BacujeBruuu BEICKA3bIBAIOT CIIOPHYIO
TOYKY 3PEHUS, YTO HaKa3aHue — He 0053aTeIbHLIN IIPU3HaK IIPOTUBOIIPABHOCTH, IECKAaTh, BaXKHee
caMo Hanmuue yiepba U HapyllleHre KOHCTUTYIIMOHHOTOo 6anaHca uHTepecos [2, c. 17-27]. OgHako
MBI C 3TUM HE COTJIaCHBI, IOCKOJIBKY HaKa3yeMOCTh — ONMH U3 IPU3HAKOB IpaBOHapPyIIeHu [8, c.
434].

[I71s1 TpeomosieHus HeoIpeaeIEHHOCTH B MOHMMAaHUH IPEIeIioB 37I0ymoTpednenus mpasom A. FO.
KapypuHbIM IpenioxkeHa HoBasd pemakius cT. 9 I'K, B KoTopou:

* KOHKPETH3UPOBAHO Ha3BaHME: «3alpeT 3JI0yIOTPeOIe s TPaXKIaHCKUM IIPAaBOM»;
* pacIIupeH nepedyeHs GopM 3710yIoTpesIeHns;
* ompeqesieHa BO3MOXKHOCThL IPUMEHEHUsT CII0CO00B 3allUThI, cornacHo cT. 11 T'K.

IpenmomaraeTcs, 4TO peanu3alus JaHHOM WHULMATUBE OyOeT C1oCOOCTBOBATh CHUXKEHUIO
ITPABOBOM HEOIIPeAeTEHHOCTH, 00ECIIeYNT eUHCTBO CyIeOHON TPAaKTUKU U YKPEIIUT ITPEBEHTUBHBIN
IIOoTeHIMAaN I'PaXkgaHCKOro 3aKOHOaTeNlbCTBa. TakuM 00pa3oM, mojiaraeM, 3J10ynoTpebieHre



IIPaBOM IIeJIecoo0pa3H0 pacCMaTPUBATEL KakK 0Cco0yi0 GopMy HEIIpaBOMEPHOT'0O TOBEOEeHUSI
(mpaBoHApPYIIIEHHsT), KOTOPas MOXKEeT He BLIXOIUTH 3a PaMKU (GOpMasbHOM I1eTalbHOCTH, HO
HapylIaeT MOpPaJIbHO-IIPABOBEIE OPUEHTHUPHI U 0asalHC HHTepecoB B 0b01mecTBe. K mpusHakam
3710yIIOTPeOIeHUS IPAaBOM IIpejiaraeM OTHEeCTH OOIIeCTBEHHYIO OMMaCHOCTh, IIPOTUBOIIPABHOCTE,
HaKa3yeMOCTb, BUHOBHOCTh, BPEIHOCTb 1 MHLIE ITPU3HAKK ITPAaBOHAPYIIEeHHsI. B CBSI3K C 9TUM B
aKTaX OTPACIeBOTO 3aKOHOOATEJIECTBA MOXKHO PEKOMEHI0BAaTh 0003HAYUTH 3JI0yIOTpebIeHne
IIPABOM B CHCTE€ME COOTBETCTBYIOIINX OTPACJISIM IIpaBa IIPpaBOHAPYIIEHUH.
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