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3ABEIIAHUE KAK PASHOBUIHOCTb OTHOCTOPOHHHUX CIOEJIOK: IIOHATHUE, BUIbI,
OCOBEHHOCTHU

AnekceeBa TarbsiHa AjTeKCaHOPOBHA

MarucTtpaHT, Poccuiickuii rocylapCTBEHHBIN YHUBEPCUTET ITpaBocynus umenu B.M. Jlebenesa, PO,
r. CankT-TleTepbypr

AHHOTanus. B cTaThe UCCIIenyeTcs 3aBelllaHrue KaK 0COOBIN BUI OJHOCTOPOHHEN CIEeNIKU B
TpaXXmaHCKOM IIpaBe. ABTOP pacCMaTpPUBAET ITPABOBYIO IPUPOIY 3aBeIlaHusi, eT0 OTIUYUTEIIbHEIE
Ipu3HaKu 1 ocobeHHocTu. Ocoboe BHUMaHUe yOesIsieTCs TaKUM XapaKTePUCTUKAM, Kak
OOHOCTOPOHHUU XapaKTep BOJIEU3bsIBIEHUS, IPUHIIUII CBOOOOLI 3aBelllaHusI, TallHa 3aBeIlaHus U
MMIIePAaTUBHOCTL €T0 YCIIOBUH.

AHaHI/ISpr}OTCH Cy6"beKTBI HaCJIegCTBEHHBIX HpaBOOTHOU_IeHI/If/'I, YCI10BUA OEeMCTBUTEJIbHOCTH
3aBelllaHudg U cneunchKa BO3HHUKHOBEHUS IIPABOBBIX TIOCJIeACTBUM TOJILKO ITOCJIE OTKPHBITUA
HacCJieaCcTBa. PaCCManI/IBaeTCH BO3MO2KHOCTBb OTMEHBEI UJIM USMEHEHHN S 3aBEIllaHUsA 3aBelllaTeJIEM.

KiaroueBbie CjI0OBa: 3aBelllaHre, HacJleoBaHue 110 3aBelllaHui0, OOHOCTOPOHHSAS CHOesiKa,
BOJIEM3BbSABIIEHHE, HacCjlegoaoaTeslb, HaCJIEJHUK, HaCJIEeOCTBEHHbBIE OTHOIIIEHN A, (bopMa 3aBellaHuAd.

Ilepen HeMOCPENCTBEHHBIM MCCI€A0BAaHUEM U OTIPeeIeHUEeM MMOHSATHUS 3aBeIaHus, U3HaYaJIbHO, Ha
HaIll B3TJIAO, He0OXOOUMO AaTh KPATKYI0 XapaKTePUCTUKY I'eHEe3UCY CTAaHOBJIEHUS U (pOPMUPOBAHUST
WHCTUTYTa HacCIeqOBaHUS M0 3aBellaHuio B Poccuu. DTO IMO3BOJIUT HE TOJIBKO 00j1ee TOYHO

MMOHWMAaTh JAHHBIM UHCTUTYT, HO U ONPEIEeIUTh MECTO U POJIb 3aBeIllaHUs B HACJIEJICTBEHHOM IIpaBe.

Hrak, mpexkpe BCero, cjeayeT aKlleHTUPOBaTh BHUMaHUe Ha TOM, YTO Ha POCCUMCKYIO CUCTEMY
HACIEeIOCTBEHHOTO ITpaBa 0Ka3ajio CYIIeCTBEeHHOe BIUsSHUE PUMCKOe paBo. Bo Bce BpeMeHa
CYIIIECTBOBAHUS PUMCKOTO YAaCTHOI'O IIPaBa CYIIHOCTD U KJIIOYEBOM ITOAXOM K MOHUMAHUIO
HaCJIeTOBaHUS OIMCHIBAJIMCH IIOCTYJIATOM O TOM, YTO YV BCeX ITOoydaTeseld yMmepIiero cyobekra ero
JIMYHOCTH «KaK OyATO OBl IIPOIOJIKAETCa», YTO ITOAPa3yMeBaeT, YTo liepegayda UMYIlecTBa 1Mo
HaCHeHCTBy I10 HpaBOBOfI KOHCTI)YKI_[I/II/I SABJIAE€TCA HU4YEeM UHBIM, KaK YHI/IBepCHJ'[beIM
IIPaBOIIPpEEMCTBOM, B COOTBETCTBHUM C KOTOPEIM HacJiegonaTeslb U HaCJIeAHUK CHUTaJIMCh OOHUM U
TeM ke aunoM. [1, C.28]

CnemyeT OTMETHTH, YTO PUMCKOE HaCJIeICTBEHHOE MPAaB0 MPEICTABIISIIIO COO0M CIOXKHYIO
WHTETPUPOBAHHYIO CUCTEMY HOPM, KOTOpPas Mpeo6pa30BhIBaIach, JOMIOIHSJIACh Ha IPOTIXKEHUN
MHOTHX BEKOB, ¥ B TeUEeHHEe KaXKI0T'0 CTOJIETHUS OHa HOJI?KHA Oblja OBITH IPUBEIeHa PUMCKUM
3aKOHOJIaTeJIeM B COOTBETCTBUE C PeausMU TOTO HUIM UHOro BpeMeHu. Ellle B mpeBHeHIIeM
PHMCKOM ITpaBe ObLIM M3BECTHEHI IBa BUOA HACJIEOBAHMUS: 10 3aKOHY U 110 3aBeIaHuIo.

B HacTosIee BpeMs HacJeqCTBEHHOe MpaBo Poccuiickou Pemepaliiy TPAaKTUUYECKU TTOTHOCTHIO
OCHOBAHO Ha MTPABOBHIX IMOCTYJIaTaX PUMCKOTO IpaBa. UMEHHO TT09TOMY BECOMOCTH
HaCJIeqCTBEHHOT 0 mpaBa JIpeBHEro PruMa HEBO3MOXKHO EPEOIEHUTh s GPOPMUPOBAHUSI
TpaXKIaHCKOTO IIpaBa BCEX PAa3BUTHIX TOCYHAPCTB.

Yo ke KacaeTcsa Poccuu, To 30echk ciienyeT yKa3aTh Ha cienyollee: nepuopn Hpesuaeun Pycu
XapaKTepu3yeTcs NIPUHATHEM OIIpefeIeHHBIX HOPMATUBHEIX aKTOB, KOTOPHIE B HACTOSIIEe BpeMs
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SIBJISTIOTCS TAaMSITHUKAMHU PYCCKOTO IIpaBa. B KauecTBe mpuMepa MOXKHO IIPUBeCcTH Pycckyro mpasay,
B KOTOPOM BOIpPOCaM HacjenoBaHUs ITOCBSIIAJIOCh HECKOIBKO HOpM (cT.cT. 90-95, 98-106).[2]
HMeHHO B HaHHBIX MOKYMEHTaX YCTaHABIIMBAJIOCh IBa CIIoco0a HaCIemOBaHusI: 10 3aKOHY («6e3
psma») u o 3aBela’Hulo («mo pamy»).[3, ¢.348]

Be3ycroBHO, B ITOCIEAYIOMUX 3aKOHAX, KOTOPhle IPUHUMAJIUCh B PyCCKOM TOCyOapCTBe, MHCTUTYT
HacJiemoBaHUS, B YaCTHOCTH, II0 3aBeIaHui0, IpeTeplieBall pa3IuyHble U3MeHeHusd. Hampumep, B
ITckoBckoM rpamMoTe oT 1467 T. yKa3kIBaJoCh Ha TO, YTO 3aBelllaHue B 00513aTeJIbHOM ITOPAOKe
OOJIZKHO OBLIO OBITH YOOCTOBEepPeHO (CT. 14), [4] mo3xke B YKa3e 0 emuHOHACIIEANN, U3naHHOM [leTpom
1B 1714 r. ObI7IM BBEIEHBI OTPAHMYEHMS [JIS IIPaB 3aBellaTeliel U HacIeJHUKOB M0 3aBellaHuio. [5]
B CBopme 3ak0HOB Poccuiickoi muMmnepuu cBoOOOIa 3aBellaHny Obljla paclIupeHa: HacleqomaTelrb OBl
BIIpaBe 3aBellaTh J11000e UMYyIIeCcTBO JII000MY JIUITy, BHE 3aBUCUMOCTH OT TOT'0, OBIJI JIM OH
POICTBEHHUKOM WJIM IIOCTOPOHHUM JIIOM. COCTaBUTh 3aBellaHue MOTJIO JIUIO0, HOCTUTIIIEE
OBapjmaTUIeTHEro Bo3pacTta. OOHAKO CYyLIeCTBOBAIN YCJIOBHS, KOTOPEIE OrPaHMYMBaAIN CBOOOIY B
BOJIEM3BSIBJIEHUH 3aBelnaTens. He Moriu ObITh HacIegHUKAMU rpaXkaaHe OrPaHUYeHHBIE U
JINIIIEeHHbIE TTPABOCIIOCOOHOCTH, @ TaKKe Te, KTO OBIJI JIUIIEH ITOT PEIIeHUI0 CyAa BCeX IpaB
cocTtosiHus. [Ipy 9TOM 3aKOHOOATENbCTBO HE MMPeAyCMaTPUBAJio Hanudre 00si3aTeTbHON
HaCJIeICTBEHHOM [ou 4jeHOoB ceMbu (cT. 1148 CBoma 3aK0OHOB). [6]

B nepuog cymectBoBanrss COBETCKOTO ToCyfapCTBa HacllefoBaHUe U 110 3aKOHY, U I10 3aBellaHU0
oTMeHsnochk. Poccutickas CoseTckast PemepaTuBHas Conuanuctuieckas Pecrnybnuka cTaHOBHIIACH
IIOJTHOIIPAaBHBIM COOCTBEHHUKOM HEeIBU2XKHUMOT'O UMyIlleCTBa U3 HaCHeHCTBeHHOﬂ MaCCHI II0CJIe
CMepTH HaclleZomaTessi, a UMYIIecTBO - TOCYyIapCTBEHHEIM focTosiHueM Pecnybnuku. OcTaBiieecs
MMYIIIeCTBO [10JIarajaoch IlepefaTh Ha cogepiKaHue HeTPyoOCIIOCOOHEIM POOCTBEHHUKAM II0 IIPSIMOM
HUCXOOSIIEeN JTUHUY, 10 BOCXOIOAIIeN IMHUY, IIOJTHOPOOHEIM U HEIIOJTHOPOIHBIM OpaThsiM U CECTPaM,
Cympyry (cynpyre) HaciemogaTers.

Iekpetom BLIMK oT 22 mast 1922 r. «O6 OCHOBHHEIX YaCTHBIX UMYIIIECTBEHHBIX IPaBax,
npu3HaBaeMbix PCOCP, oxpaHsieMBIX ee 3aKOHaMU M 3aiumaeMsix cygamu PCOCP»
HACJIEeICTBEHHOE IIPABO BEPHYJIOCh: HACIeOoBaHUeE 110 3aBeIlaHuIo0 U 10 3aKoHY.[7] 31 okTsabpsa 1922
T., c npuHaTHEeM ['paxxmanckoro kogekca PCOCP, o0penu I0pUANYECKYIO CUJTY ITOJI0KEHUS, KOTOPHIE
SIBUJINCH MTOATBEPKAEHUEM TOTO, YTO 3aKOHOaTe b, HAKOHEIl, KapAUuHaJIbHO U3MEHUII ITOAXO0M K
HacnencteeHHOMY npaBy.[8] I'paxxpmanckuit kogekc PCOCP ot 11 utons 1964 r., pacuupun Kpyr
BO3MOJXKHOCTeH, ycTaHOBNeHHEIY 'K 1922 r., HacmenoBaHus 10 3aKOHY U ITO 3aBelaHuio.[9]

CoBeTCKUi IMepuof XxapaKTepu3yeTCs: SBHBIM OTPaHUYeHreM CBOOOIB! 3aBellaHuii: ObIJT YCTaHOBJIEH
onpeneseHHBIM CTOMMOCTHRBIN IIpefel HacJleACTBEHHOT0 UMYIIIeCTBa, KPYT HaCcIeIHUKOB
OrpaHUYMBAJICS JIUIIL OJIM3KUMH POACTBEHHUKAMH W HETPYIOCIOCOOHBIMU UKOUBEHIIAMHU U T.1I.
CeropHs UHCTUTYT HacJIeJOBaHM 10 3aBeIlaHUI0 OTPaXKaeTCs B ITOJIOKEHUIX ['paKgaHCKOTO
Kopmekca Poccutickoit ®emepanuu (manee - 'K P®).[10] Mcxons u3 gaHHBIX HOPM, MOXKHO CIelaTh
BBIBOJ O TOM, Ha ITPOTSAKEHHUU BCEUM UCTOPUM CTAHOBJIIEHUS W Pa3BUTHUS HACIEOCTBEHHOTO IIpaBa, B
YaCTHOCTH HacCJIeJOBaHMS M0 3aBeIllaHuI0, IPOCIIEXKUBAETCSI TEHAEHIIUS Pa3BUTUSI OT€YECTBEHHOTO
mpaBa Poccuu, 3aKOHOOATETLCTBO O HACIEIOBAHUHY 110 3aBEITaHUIO UAET 10 IYTU YCUIIEHUS CBOOOIEI
€ero COBEepIIeHUs.

PaccMmaTpuBas MOHATHE 3aBellaHus, CJIEAyeT 00paTUTHCS K HOpMaM OEUCTBYIOIIETO POCCUUCKOTO
IIpaBa, B YaCTHOCTHU K mnoyiokeHusM ['maBel 62 'K PO®. Tak, us ct. 1118 cnenyet, 9To
«...pacIopsOuThCS UMYILECTBOM Ha ClIydall CMePTH MOXKHO IIYyTEM COBEPIIEHHUS 3aBelllaHUus MU
3aKJ/II0YeHUsT HaCJIeACTBEHHOT' 0 moroBopa...». [11] CooTBeTCTBEHHO, POCCUNCKUY 3aKOHOOATEb
yKa3bIBaeT Ha 3aBelllaHue, KaK Ha GopMy paclopsKeHUs UMYIIeCTBOM Ha cjiydail CMepTH, OOHAaKO
He pacKpbiBaeT ero geduruimio. CiegoBaTesIbHO, IIPUCYTCTBYET HEOOXOOUMOCTb 00pallleHus K
Hay4YHBIM ITogxogaM (GopMYyJIMPOBKU pacCMaTpPUBAEMOro HaMU MHCTUTYTA.

Taxk, Hanipumep, A.Il. XanutoBa 1 E.A. Koueprusa OUIIyT, 4TO «...3aBelllaHKE - 3TO OOHOCTOPOHHSISA
clejKa, colepIkalias JUYHOe pacropsxkeHue GU3NYEeCKOro JIulla Ha Ciiydail CMEPTHU I10 ITOBOIY
IpuHamiexallero eMy UMyIIeCcTBa C Ha3HauYeHUEeM HaCJIeOHUKOB, CAeJlaHHasA B YyCTAaHOBJIEHHOU
3aK0HOM ¢opmMme...».[12] M.C. UnbprHa yKa3bsBaeT Ha TO, UTO «...3aBelllaHue - 3TO JOKYMEHT, B
KOTOPOM (pU3UYECKOE UJIN IOPUAUYECKOE JIUIIO (3aBeIlaTellb) OnpenenseT Cyapr0y CBOEro nMyIeCcTBa
¥ UMYyIIIeCTBEHHBIX IIPaB II0CJie COOCTBEHHOU cMepTH...».[13]



A.II. TToTOBUHKMHA OTMEYAeT, YTO «...3aBelllaHue SIBSEeTCS COEeNIKON 1 COmepPKUT B cebe
pacmopsiKeHue JIulla Ha CJIydal ero CMEPTH II0 ITOBOAY MMYIIIeCTBa, COOCTBEHHUKOM KOTOPOI'O OH
SIBJISIETCSI, C Ha3HaUeHMEeM HaCJIeJHUKOB, COeJIaHHON B YCTAHOBJIEHHOU 3aKOHOM ¢dopMe...».[14] B
cBomo odepens FO.C. Knumenko u K.A. Mup305H NIpUOepKUBaIOTCSI MHEHUS OTHOCUTEIBHO TOTO YTO
«...3aBelllaHue - 3TO OMHOCTOPOHHSS CIOEeNIKa, ComepIKalllas TUYHOe paclopskeHue GU3n4ecKoro
JYlla Ha CIy4Yall CMEePTHU MO IIOBOOY IMpUHAAJIeXkalllero eMy UMYIIeCcTBa C Ha3HaYeHUueM
HACJIEeOHUKOB, CAelaHHas B YyCTAHOBJIEHHOM 3aKOHOM ¢dopme...».[15]

E.B. MBaHOBa CcUuTaeT, 4TO «...3aBEllaHNe - 3TO PacCIllopsakKeHNe IrpakgaHrHa CBOUM UMYIeCTBOM
Ha ciay4au cMepTHu...». [16]I1.B. KpameHHNKOB yKa3bklBaeT Ha TO, UTO «...3aBelllaHue - 3TO JINYHOe
pacropsizkeHne Oeecroco0HOT0 rpaXkgaHrHa Ha CIydall CMEePTH 110 IIOBOAY €r0 MMYIIeCTBEHHBIX
mpaB u o6s3aHHOCTEeH...» [17] H.B. Mansasura, .M. BaykrHa 0TMEYAIOT, YTO «...3aBEIllaHUE —
IOPUOMYECKO 3aKperieHrne GU3n4eckKuM IuiioM GaKTUdeCcKoro olpeneieHnust CyOb0bl CBOEr 0
UMYIIleCTBa Ha Clydal CMepTH...». [18]

Takum o6pa30M, MOZKHO COeJlaThb BBIBOO O TOM, YTO CerogHd Ha TeOPETUYIE€CKOM YPOBHE OTCYTCTBYyeT
eIVHasa KOHIeNus 3aBelllaHusa. McciemoBaTenu gaioT Pa3IuYHbI€ TPAKTOBKH HAHHOMY MHCTUTYTY.
3aBellanue OHU PaCCMaTPUBAIOT KaK NOKYMEHT, KdK PACIIOPAXKeHHne, KaK COEJIKY. ITo HalmeMy
MHEHMHIO, 3aBeIlllaHKuEe — 3TO PACIIOPAXKEeHUe (1)I/I3I/I‘-IBCK01"O, meecriocoOHOro Iulla Ha cnyqaﬁ CMEpPTH
I10 IIOBOOY €TI0 UMyILIEeCTBa U UMYIIIECTBEHHEIX IIPDAB.
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