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OCOBEHHOCTHU NEATEJIBHOCTU AIIBOKATA - ITPENICTABUTEJIA B IPA2KTAHCKOM
ITPOIECCE

Becnaiosa IO1uss BUKTOpOBHaA

Becnanosa Onus BuktoposHa maructpasTt, CI'HOA, PO, r. CapaTtos

KoucTturtyuus Poccutickout ®epepaiuu [1] rapadaTupyeT KaxKgoMy IIpaBo Ha IIOIydeHue
KBaIu(UITNPOBAaHHOM IOPUONYECKOM oMol (cTaThsa 48).

AnBokaTtoMm B Poccutickolt @efepaliuul ABISETCS JIUIO, IOJIyYHnBIlIee CTaTyC agBoKaTa U IIPpaBo
OCYLIECTBIATh aABOKATCKYIO AEesATEIbHOCTh B COOTBeTCTBUU C PemepanbHbBIM 3akKoHOM OT 31.05.2002
r. Ne 63-®3 «O6 agBOoKaTCKOU OesaTeNbHOCTH U agBoKaType B Poccuiickoit ®emeparum» [2].

ApBoKaTypa - 9TO OOWH M3 BaXXKHEHUIINX WHCTUTYTOB I'PazKgaHCKOT0 00IIleCTBa, 00eCIeYrBaOIINH
KaK YaCTHEIE MHTEPECHl I'PaxKaaH, TaK 1 IyOJIMYHO-IIPABOBEIE HHTEPECH. B CBsI31 C TeM, HAaCKOJIBKO
afiIBOKaTypa CuIbHA, OPraHU30BaHHa, 3aKOHOATEIbHO 3allUIleHa, HaCTOIBKO 3¢h(GeKTUBHA 3alluTa
OCHOBOIIONATAIONINX IPAB IPakmaH. ATBOKATH Yallle BCET0 SIBJISTIOTCS MTPENCTaBUTEISIMU B CyTe,
ITOCKOJIbKY OHM 00JIafiaioT CIIeMaIbHBIMY IO3HAHUSAME B 00JIaCTH IIpaBa, a TaKXKe OIBITOM BEIEeHUSI
mes B cyme. ViIMeHHO aBOKATHI TPU3BAHBl OKA3bIBAaTh KBATU(DUIITMPOBAHHYIO IOPUANUYECKYIO TIOMOIIh,
ITOCKOIBKY 3alllMTa IIpPaB M CBOOOM rpakaaH AJIs HUX SBJISIETCS MTPO(GeCCUOHATLHBIM 3aHSITHEM.

[TomHOMOYMS TIPENCTABUTENIEN B IpaKOaHCKOM CYIOIIPOU3BOMICTBE MpeayCcMaTPUBAIOTCS CTaThel 54
I'pazkmaHCKOT0 HMpoIeccyanbHOro Kogekca Poccutickoit ®emeparnuu (manee - I'TIK P®) [3]. CynebHoe
MTPEICTAaBUTENHLCTBO B HACTOSIIIEE BPEMS SIBISIETCS HEOOXOOUMBIM U BasKHBIM MHCTUTYTOM
MaTepuanbHoro mpaa. Ocobast PoIb IPEeOCTaBUTEIILCTBA B I'PAaXKAaHCKOM IIPOM3BOICTBE COCTOUT B
BO3MOIKHOCTH KBaTUDUIIMPOBAHHOTO ITPEICTAaBUTEILCTBA B CyIe aJlBOKATOM.

IesaTenbHOCTh afiBOKaTa 110 OKa3aHMWIO IOPUANYECKOM IIOMOIITY [I0JI?2KHa OCHOBBIBATHLCA Ha
IIPUHITNIAX 3aKOHHOCTH, KOHPUOEHITNAIbHOCTH, TPpodecCruoHann3Ma, 100poCOBECTHOCTH,
mocTymHOCTHU. Ecnu TpeboBaHUSA KIIMEHTA IIPOTUBOPeYaT 3aKOHY Tu00 OH TPebyeT UCII0JIb30BaTh
He3aKOHHBIE CIIOCOOLI ¥ CPeICcTBa JOKAa3kIBAHMS, TO alBOKAT 00sI3aH 0TKA3aThCs OT OKa3aHUS
ycinyru. AOBOKaT He OOJIKeH TapaHTUPOBATh KIUEHTY IIOJTHOE YIOBIIETBOPEHNE ero TpeOoBaHUH,
IIOCKOJILKY PeIleHNte II0 Oelly BBIHOCUTCS cymoM [5, c. 84]. 'paxkpmaHCKoe IIpolleccyaabHoe
3aKOHOIATEJIbCTBO TaK¥Ke IMpegyCMaTPUBaET, UTO B OIIPENEIeHHBIX CIydasax CyHd IO CBOel
WHUIIMATUBE MOXKET Ha3HaUuTh afBoKaTa [OJis MpeacTaBUTenbcTBa B cyde (ctathsa 50 I'TIK PO).

JIuiio, UMemoIIee CTaTyC agBoKaTa ¥ MPUHSABIIEe Ha cebs 0093aTeTbCTBAa MO OKA3aHUI0 TPaXKOAHUHY
KBaTUDHUITIPOBAHHOMN IOPHUANYECKOI IIOMOIIM - YYaCTHUsI B KaUeCTBe IPEeNCTABUTES B TPaXKIaHCKOM
CYIOIIPOU3BOIACTBE 00513aHO MOATBEPAUTL CBOU TTOJTHOMOYHS.

ITpu ananuize ctatbu 53 I'TIK P®, cpa3y oOpartnaeT Ha ce6s BHUMaHWE MyHKT 1, COTJIaCHO KOTOPOMY
IIOJTHOMOYUS IIPEICTaBUTES NOJIXKHEI OBITH BIPA’KeHEl B JOBEPEHHOCTH, BEIHAHHON M 0(pOPMIIEHHON
B COOTBETCTBUM C 3aKOHOM. UM TOJIBPKO B IIYHKTE 5 YyKa3aHHOM CTAaThbU 3aKPEIJIEHO, YTO IIPaBo
aZBOKaTa Ha BHICTYIUIEHHE B Cye B KaueCTBe IPEeNCTaBUTENS YOOCTOBEPSAETCS OPAEePOM, BEIHaHHEIM
COOTBETCTBYIOIINM aBOKATCKUM OoOpa3oBaHueM. TakuM 00pa3oM, UMEETCS KOJUIU3US OABYX
TTOJIOXKEHUH: IIPeCTaBUTEIbCTBO JOIKHO 0POPMIIATECSA HOBEPEHHOCTHIO; IIPaBO afBoKaTa Ha
BBICTYIIJIEHUE B IIPOIleCCe B Ka4eCTBe IIPeACTaBUTENI YIOCTOBEPAETCSI opaepoM. M3 TekcTa
yKa3aHHBIX HOPM CJleflyeT, YTO €CJIX afBOKaT BCTyIlaeT B IIPOLIECC Ha OCHOBAHUU OPIepa, BEIIAaHHOI' O
COOTBETCTBYIOLIUM aJBOKaTCKUM 00pa3oBaHUEM, TO CIlellhaibHOe 0popMiIeHNe ero II0JIHOMOYUY He
TpebyeTcsa. BaxkxHO OTMETUTD, YTO OPHEP Ha UCIIOJIHEHNE MOPYUYEeHUS YIOCTOBEPSET IIPaBoO TOJILKO Ha
OCyllleCTBIIeHKEe OOLINX IIPOollecCyaslbHEIX II0JITHOMOYUM IIpefcTaBuTels. A ecnu OyKBalbHO - TO
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TOJIBKO Ha BBICTYILJIEHUE B cyme [4, c. 49].

OuyeBUOHO CIlenylollee: JaHHOE IPaBO He fJaeT BO3MOXKHOCTH afBOKaTy IIPenCcTaBUTh OT CBOEr0
MMEHU KaKoe-Tn0o MUChMEHHOE 3asiBJIEHNe, 00BbSICHEHNE, XONAaTalCTBO, MUPOBOE COTJIAILIEHUE,
kanoby. MckmtoyeHre U3 9TOT0 IIpaBujla 3aKOHOaTeb JOIIyCKaeT TOJIbKO B OOHOM cutyauuu. Ecnu
amBOKaT Ha3HavaeTCs cynoM B coorBeTcTBUU CcO cTtaTher 50 I'TIK PO (manpumep, B ciiydae
OTCYTCTBUS NIPELNCTABUTENISA ¥ OTBETYMKA, MECTO XKUTEJIbCTBA KOTOPOT0 HEU3BECTHO), TO y HETO
MOSABISIETCS TIPaBoO 003KaioBaTh CymebHble TOCTaHOBIEHUS 110 TaHHOMY Aejly, U TaK0oe MpaBoMoYne
BO3HUKAaET B CUJIY IIPAMOIO YKa3aHUs 3aKOHA. byKBajlbHOE IIOHMMAaHKEe TEKCTa 3aKOHAa O JOIyCKe
aIBOKaTa B rpakOaHCKHUU IIPOIleCC TOJIBKO Ha OCHOBAHUU OpAepa MPUBOOUT K YTBEPKAEHUIO, YTO
€ro IpefCTaBUTEILCTBO, CKOpee Bcero, He OymeT a¢hdeKTuBHLIM [6, c. 315].

st Toro 4To6RI OOJIamaTh BCEM apCeHayIoM IIOJTHOMOYHNY, afBOKaT BEIHYXKIEH TpeboBaTh OT CBOETO
OOBEPUTEJISI IIOCTOSIHHOTO IIPUCYTCTBUS B CymeOHOM IIporecce (IIOCIIeqHUM OOXKeH, HallPUMeD,
BOBpeMS MoAAepzKaTh M NONNKCATh TOT MJIM MHOU IIPOIleCCyalbHBIN HOKyMeHT). OOHAKO TaKkoe
MIPUCYTCTBUE MOXKET 0Ka3aThCs BeChMa 3aTPATHLIM MEPOIPUATHEM, OCOOEHHO €C/IU CyneOHbIN
IIpollecc UOeT B APYTOM PeTruoHe, He 110 MeCTY XKUTeJIbCTBa AoBepuTens. B aTtom ciyuae Haubonee
9¢hGEeKTUBHBIM U IIPABUJIBHBIM IIPENCTaBIgeTCsa ohopMIeHMEe TOJITHOMOYMM afBoKaTa (BK/II0o4as
IpolieccyajbHble) IIyTeM BhITaYu €My JOBEPEHHOCTH, B KOTOPOM copepaKalnuch ObI He TOJILKO 00II1e
IIpoliecCyanbHble IIOJTHOMOYHKSI, HallpUMeD, IIPaBO Ha O3HAKOMJIEHUe C MaTepuajlaMu fejia, HO U
crenyajibHbBIE, KOTOPBIE IIPSIMO OrOBOpPeHH B cTaThe 54 I'TIK PO.

B cuny npsimoro ykasanus ctatsu 54 ['TIK PO, crienuanbHBIE IOJTHOMOYHS, TO €CTh IIOANIMCAHNE
KCKOBOT'O 3asIBJI€HUS, IIPEObsIBIIEHUE €T0 B CyH, IPeObsBIeHUe BCTPEUYHOT0 MCKa, IIOJIHBIN NN
YaCTUYHBIN OTKa3 OT MCKOBBLIX TPeOOBaHMM, YMEHbBIIIEHNE WX pa3Mepa, Ipu3HaHNue UCKa, U3MEeHeHe
IIpegMeTa MJIM OCHOBAHUS MCKa, 3aK/II0YeHNe MHUPOBOTO COTJIAIeHus, 002KajloBaHUue Cyne0HOro
IIOCTAHOBJIEHUS U eIlle PSO OPYTUX, MOTYT OBITH OTOBOPEHHBI TOJIPKO B MTOBEPEHHOCTH. X
odopMIIeHUE C TIOMOIIILIO OpIepa aJgBoKaTa HEBO3MOXKHO. B maHHOM cilydae UM€EET MECTO
KJIACCUYECKUU MpuMep KOHKYPEHIIUU HOpM, Tae yHKT 5 ctaTthu 53 I'TIK P® saBnsieTcs obiiei
HOPMOM IT0 OTHOIIIEHUM K clielimanbHoM - cTtaThsa 54 I'TIK P®. [Tpu KOHKypeHIIUU 0011el HOPMEL CO
CIelnyajJbHOU IPUMEHEHUIO ITOAJIEKUT IIOCIeqHSA.

C yyeToM IIpHUOPHUTETA CHelrabHON HOPMEI IpaBa B UTOre 06O0CHOBAHHO IT0jIaraTh, YTO AJIA
COBEpPIIIEHUS TI0OBIX IPOIECCYaIbHBIX TEeMUCTBUHM B IPazkgaHCKOM IIPOI[eCCe TOJTHOMOYHS aiBOKaTa
MOTYT OBITH 0DOPMIIEHBI JOBEPEHHOCTHIO CO CIIEIIMaIbHBIMU ITOJTHOMOYUSIMU 63 MTPUI0KEHUS
oprepa agBokaTa. HOe XKe TONKOBaHUE UOET Bpa3pes C JAelCTBYIOIUM 3aKOHOOATEIECTBOM OO0 TeX
II0p, IT0OKa COOTBETCTBYIOIIME IIOIPABKU He OyOyT BHECEHE B 3aKOH.

OCHOBHOI 3afmadyel agBoKaTa B rpaXkgaHCKOM IPOoIecce SIBISeTCS OKalaHue IpodecCcroHaTbHON
IOPUANYECKOHN ITOMOIIIM CBOEMY MOBEPUTEIIIO U MOCTUIKEHNE ITOJIOKUTEILHOTO pe3yibTaTa I10 Oeny.

B rpaxkpmaHCKOM MPOLIECCE BCE YCUIUS IO TPEACTABIEHUIO MOKA3aTETbCTB BO3JIOKEHBI Ha CTOPOHHI —
KCTIAa UM oTBeTumKa. Cy[ B mpoliecce pa3bupaTebCTBa BLHICTYIAET B POIU HAOIIOAATENs U
IIOMOIITHHKA B UCTPeOOBAHUY TeX WJIM MHLIX JOKAa3aTeIbCTB, KOTOPLIE CTOPOHEL B CHJIy CBOET0
TIOJIOKEHUS He MOTYT MMONYyYUTh OT TOCYIapPCTBEHHBIX Y MHBIX OPTAaHU3AIUN WU YUPEKIEHUH.
[omyIieHHbIe OMMUOKY UM HECBOEBPEMEHHOE IPENCTaBIeHNe BaXXHBIX JOKA3aTeIhCTB B KOHIIE
pa3bupaTenbCTBa HETATUBHO OTPA3UTCSI B BEBIHECEHHOM CYIOM PEIeHUH.

B cBsi3u ¢ 9THM 0co0asi PoJib afiBOKATa B IPakKgaHCKOM IIPOIeCCe COCTOUT B POPMUPOBAHUA
IOKa3aTeIbCTB, KOTOPEIMHU MCTEIT ITOTBEPKIaeT HapyIlleHne CBOUX ITpaB. Y CTAaHOBIIEHHBIE ITPaBUiIa
rpaxkIaHCKOTO IpoIecca MO3BOISIOT agBOKATY IIPEICTAaBUTEIIO IPEeACTABIIATL Cydy Te
OOKa3aTeIbCTBa, KOTOPEIE, II0 €r0 MHEHHIO, MOTYT CEPhe3HO 0CIabUTh IMO3UIINIO IIPOILeCCYaIbHOTI0
IIPOTUBHUKA ¥ BEIUTPATH HEJIO.

Tem He MeHee, B HACTOsIee BpeMs adBOKATHEI CTAJIKUBAKOTCA B CcBoOel pa60Te C TaK Ha3bIBa€MbIMHU
«HOBBIMHU OOKa3aTeJIbCTBAMMN» 3TO: ayarO- XU BUOE03alluCH; ITPOTOKOJIBI CYJIGGHBIX 3acenaHunl;
IIPOTOKOJIBI COBEPIIEHN A OTHEJIBHBIX IIPOLeCCYyaJIbHbIX IeMCTBUM. CYI[BI HAQ4YMHAIOT IIPM3HaBaTh B
Ka4YeCTB€ NOKa3aTeJIbCTB IMCbMEHHBIE JOKAa3aTeJIbCTBA, KOTOPEIE ITOJIY4YEeHbI SHeKTPOHHOﬂ HIIn
upyroﬁ CBsI3bI0. ECTh 1 IIPOTUBHUKMU IIPEOCTAaBJIEHUA U OOIIYCTUMOCTHU OJAHHBIX BUIOB
OO0Ka3aTeJIbCTB, KOTOPhIE CHUTAIOT, YTO MX JIETKO IIoaaesiaTh, a UCCJIeJOBaHNe 3alliChIBAIOIIINX



YCTPOUCTB SIBISIETCS HapylleHueM HEIPUKOCHOBEHHOCTH YaCTHOM Ku3HHU [9, c. 261].

MOZKHO COTJIaCUTHCS C TAKUM MHEHHEM, OJHAKO cilenyeT 3aMeTHUTh, YTO U OPYyIrue JoKa3aTeJIbCTBa
TaK K€ He 3aCTPAaX0BaHHI OT UX d)aJ'II:oCI/I(bI/IKaHI/II/I. B KoHIIEe KOHIIOB CTOpPOHAQ, COMHEBAIOIIAasACA B
IIOOJIMHHOCTH TOT'O UJIM JOKYMEHTa, IIPeOCTAaBJIEHHOI'O Cydy B Ka4eCTBe NOKa3aTeJIbCTBa MOXKeET
3a4BHUTH O €ro IIOOJIOZKHOCTH U Cy[ GYJIGT BEIHY2KOEH IIPOBECTHU I10 3TOMY OOKA3aTEJIbLCTBY
J9KCIIEPTHOE UCCIIegJOBaHUE.

OCHOBHO¥ 4aCThIO IPa’KAaHCKOI0 IpoIlecca ABIsSeTCs CyneOHoe pa30upaTeNnbCTBO, B X0[Ie KOTOPOTO
OIIeHMBAIOTCS IIPENCTaBIeHHBIEe OKAa3aTe/IbCTBA, CIyKalllie OCHOBAHUEM [IJIsi BHIHECEHUS PeIleHus
I10 Jmeiy. I/ICXOHH U3 4ero, ABJIAsACh CaMOCTOATEJIbHBIM CY6"beKTOM OOKa3bIBaHUA B I'Pa2KIaHCKOM
mpoifecce, agBoKaT 00si3aH MPUHUMATh aKTUBHOE y4aCTHe B OKAa3bIBAHUH, CBOEBPEMEHHO 3asIBIISITh
XOHaTaiCTBa, a TakXkKe OCYILIEeCTBIISITh UHBIE IPOLIeCCYaIbHbIE MeHCTBHUs, HallpaBJIeHHEIE Ha
IOCTHUXKEHHUE TI0JI0KUTEILHOTO Pe3ysIbTaTa II0 Aey.

BazkHast posb IPUHAMJIEKUT afBOKATY B CYOEeOHBIX IIPEHUAX, TOCKOJIBKY afBOKAT AOIXKEH
000CHOBATH ¥ 3AIIUTUTH CBOIO TTO3ULIMIO M JAaTh OLIEHKY IIPEOCTaBIEHHBIM JOKa3aTelbCTBaM. [1pu
HEeCOTJIaCuu C pellleHrneM Cyfa MepBOM MHCTAHIIMK, afBOKAT MOXKET MPOI0IXKaTh TPEICTaBIIATh
MHTEepPeChl CBOETO JOBEPUTEJIS B KaCCallMOHHOM U HaA30PHOM IIPOK3BOLCTBaX, CIIOCOOCTBYS
«yKpemnJieHNWI0 3aKOHHOCTH U MPABOIOPSAKa, MOAOepKaHUI0 eUHCTBA, TOCTOSTHCTBA U
IPaBUJIbHOCTU IPUMEHEHUS IIPaBOBBIX HOPM» [8, c. 293].

IToMmMO U3JIOKEHHOTO, CJIeAyeT TaKxKe OIOJITHUTE, YTO IIPaB0 Ha JOCTYI K IIPABOCYOUIO0 UMEET
HeIOCPeICTBEHHYIO CBSI3b C TaPAaHTUPOBAHHOCTHIO IIONIYUYNTEH KBAIM(PUIMPOBAHHYIO IOPUANIECKYIO
IIOMOIIlb, B TOM 4YHCJIe CyLeOHOe MpenCcTaBUTENIbCTBO. Hemrb3sl yTBEepKOaTh, YTO JTI000M aIBOKAT
cnocobeH oKa3aTh KBaMuDUIUPOBAHHYIO ITOMOIIb, KaK ¥ HeJIb3s U T'OBOPUTH, UTO JIUI0 Oe3
aIBOKATCKOT'O CTaTyca He CIIOCOOHO 3TO cuesiaTh. OOMHAKO OMBIT MHOTUX 3apyOe’KHBIX CTPAH
ITOKA3bIBAET, YTO YACTUYHOE MJIU OJTHOE OTPaHWYEHNEe Ha IPENCTAaBUTEIIFCTBO B CYNe OTBEYaeT
WHTEepecaM rpakfaH U CIOCOOCTBYET MOJTYUYEHUI0 UMU KBATM(PUIITMPOBAHHON TOMOIIY U AOCTYHa K
npaBocynuio [7, 172]. B cBsI3u ¢ 9aTUM 1lejiecooOpa3Ho o6paTuTh BHUMaHUeE Ha Pa3HUIly B
TapaHTUAX, IPEeJOoCTaBIsSIeMbIX aJBOKATCKUM COOOIIIECTBOM UM I0pucTaMu 6€3 alBOKATCKOT0 CTaTyca,
B TOM YHCJIEe Ha TO, KaKyl0 OTBETCTBEHHOCTh HECYT Pa3Hble CyObEKTHI, KOTOPHIE OCYILIECTBIIAIOT
cynmebHOe TpeCcTaBUTEILCTBO, IPYU OKAa3aHUU HEKBATU(MUIMPOBAHHBIX YCIIYT.

TakuM 00pa3oM, OCHOBHOM 3afadyeill agfBoKaTa KakK IPeaCcTaBUTelIs B IPazkgaHCKOM IPoIilecce
SIBJISIETCS OKal3aHue MPodeCCUOHATbHON IOPUANYECKOM ITOMOIIY CBOEMY [JOBEPUTEITIO U NOCTUKEHUE
ITOJIOZKUTENILHOTO pe3yJsbTaTta 1o geny. OCyILIecTBIIsI 3alUTy IPaB U UHTEPECOB CBOETO
OOBEPUTENISI, afBOKAT pPeanu3yeT NpodheCCuOHanbHYI0 QYHKINIO, OKa3bIBaeT COOENCTBUE B 3allIUTE
ITpaB ¥ CBOOOM YesloBeKa, MelCcTByeT MOOPOCOBECTHO U HE3aBUCHUMO B COOTBETCTBUHU C 3aKOHOM U
HOPMaMH KOPIIOPATHUBHOM 3THUKH, IIOBHIIIIAET POJIb M aBTOPUTET aflBOKATYPHl KaK MHCTUTYTa
rpaxXmaHCKOT0 00IecTBa.
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