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Kaxpghiii 4enoBeK, XKUBYIIUE B IIPAaBOBOM rOCydapCTBe, UMeeT IIPaBo Ha CyneOHYI0 3alluTy.

Yaiiie BCETO B COBPEMEHHOM MUPE MEI CTAIKMBAaeMCS UMEHHO C T'PaXkJdaHCKUM CYIOIPOU3BOICTBOM,
TTOCKOJIbKY UMEHHO T'PaXkAaHCKoe TIPaBo, B OCHOBHOM, HauboJjiee pacIpoCTPaHeHO U HallpaBIeHO Ha
0oJsiee OOIMMPHEIN CIIEKTP chep IrpaxkaaHCKOro obIecTBa, HeKeIU OPYTrue OTpaciu IIpaBa.

[TosToMy mIpaBo JIHI] Ha oOpalieHue 3a cynqeObHOM 3alUTON- OOHO U3 OCHOBOIIOJIATAIOIINX U
0a3uCHBIX 3HAaHUYU HEOOXOOUMEBIX JTIo60oMy 4YernoBeKy. Kasamock Obl, €CliM 9TO TaKOM BaXKHBIM HaBBIK
B COBPEMEHHOM MUpE€, TO HOJIKHO OBITh YETKOE «PYKOBOACTBO» K IPUMEHEHUIO JAaHHOW HOPMEL U BCE
OOJI?KHO OBITH IIPOCTO U MOHSATHO JIIOOOMY YeJI0BeKy faxke 6e3 CIelrabHbIX IOPUOUYECKUX 3HAHUH.

OpHaKo, K COXKaJeHHI0, 9TO He TaK U B COBPEMEHHOI TeOPHUHU ITpaBa TaK U HET OOHOTO YeTKOTO
B3rJIsIida Ha MPoO6JIeMEl CBI3aHHBIE C oOpallleHHeM JIkIla B CYI 10 KOHKPETHOMY HeJy.

B aToii pabote nmompobyeM pa3obpaThCsi, UTO K€ TaKoe ITPaBO Ha MCK U KaKue OOJIKHEI OBITh
IIPEOIIOCEUIKY IIpaBa Ha IPeabsBlIEHUE KCKa.

[IpaBoO Ha UCK 3aKJII0YaeT B cebe IBa KITIFOYEBHIX aCleKTa.
[TepBoe 5TO IPaBO Ha MpPembsIBIIEHKE UCKa, a BTOPOE MIPaBo Ha yIOBIETBOPEHHE MCKa.

JTO OBa Hepa3/JIy4YHBIX aCIlleKTa, Beb €CJIU Yy JIklla HET IIPpaBa Ha IIPeabsiBJIEHHMEe UCKa, TO HEe MOXKeT
OBITL U IIPaBa Ha YOOBJIETBOPEHUE MCKA.

OpHaKo, eCiu IUIL0 UMEET IIPAaBO Ha MIpeObsiBJIEHHEe UCKa, He BCerga 3HA4YHUT 4YTO OH MMEeT IIPaBO Ha
YOOBJIETBOPEHNE HCKa.

HOSTOMY, HaBepPHOEe, CTOUT CKa3aTh, YTO IIPaBO Ha IIPeabsBJIEHNE MCKa, 3TO II0 CYTH IIPABO Ha
Ha4daJlo I'pPaXKJaHCKOTI'O IIpOolieCCa U Ha IIogoepP2KaHue CyueﬁHoro pa36HpaTeHbCTBa KOHKPETHOI'O
MaTepHuaJIbHO IIPAaBOBOTO CIIOPa B CyAe C LieJIbIO YOOBJIETBOPEHU A HpOCBﬁbI 3aMHTEePEeCOBAHHOI' O
JIUIa.

To ecThb 5TO IPaBO Ha rpaXkOaHCKHUU MPOIECC, IIPaBO Ha CymeOHOe pacCMOTPEeHHe CIiopa
OTHOCHUTEJIbHO HapyIIeHHLIX [IPaB OIPeNeIeHHOr0 JIXIla 10 KOHKPETHOMY [ejly U Ha BEIHECEHUe
cyneGHOTro pelleHnsI He3aBUCUMO OT €r0 COAepKaHus U XapaKTepa.

YTo Ke Takoe IIPEOIIOCHIJIKY IIPAaBa Ha IIPpeObsiBIIEHUE ucka?

3To Te 0OCTOSATENIBCTBA C HACTYIJIEHWEM (MJIM He HACTYIJIEHNEM) KOTOPHIX T'PaXkJaHCKOe TTPaBo
CBSI3BIBAET BO3HUKHOBEHME CYOBEKTUBHOIO ITPaBa OTAEIbLHOTO IUIla Ha MPeqbsBIeHNe UCKa I10
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KOHKPETHOMY I'DaXXIaHCKOMY Aely.

Ecnu Takue 06CTOSITEIBCTBA €CTh, TO CHHUTAEeTCd, 4YTO Yy JIkIla €CTh IIPAaBO Ha IIpeabdaBJIeHHMe HMCKa, HO
Kak u jmob6oe CY6'beKTI/IBHOG IIPABO OHO €CThb HEe Y BCe€X I'PAaXKaH, a y OIIpeeyIeHHOI'0 KpPpyra JIUI] I10
OTOEJIbHO B34ATOMY OEJIy U JIUIIb ITPU HAaJIM4YWU ITPEOIIOCHIJIOK.

Tak HeKOTOPhIE aBTOPEI BLIAEISIOT TPH YeTKKHEe I'PYIINLI IIPEAIIOCHIIOK HeOOXOIUMEIX OIS
obpalieHus 3a CynqeOHOHN 3alIUTOH M0 TPaXkKJaHCKOMY [ey:

1) Te IPEANOCHIIKY, KOTOPBIE OIIPEEeIsIIOT IIPaBo Ha CyIleCTBOBaHUE ITpaBa Ha oOpallleHus B CYy[ 3a
3alUTOH;

2) Te TIPeAIlOCHIIKY, KOTOPHIE OIIPENesIsTIOT JINIITE TOPSIOK OCYIIIeCTBIEHUS IIpaBa Ha oOpaleHue B
cyn;

3) To Tpe6OBaHI/I5I, KOTODPEBIE ITPEOBABIIAIOTCA K (bopMe U COOEP2KAHUIO UCKOBOT'O 3adBJIEHUA U K
IIpujlara€éMbIM OOKYMEHTaM.

HTak, B COBPEMEHHOM I'PaXKIaHCKOM IIPOIEeCCyaJIbHOM IIpaBe 0OBIYHO BEIOEJIAIOT 06U_II/Ie u
CIienraJibHEIE€ IIPEOIIOCHIJIKK K IIPaBYy Ha IIPpeObsiBJIEHHME HCKa.

Yro ke u3 cebs NpeacTaBIIgIOT OOIIe TPENIIOCHIIKN?

O6mue IIPEOIIOCHIJIKK 3TO T€, KOTOPEIE HEeOOXOOUMEI [JIST JTFOOBIX I'paXKOgJaHCKHUX HMCKOB, 1 B OCHOBHOM
OHM COCTOSIT U3 KITI0OYEBHIX ITOJIOKEHNM, TAKUX KakK :

1) mporteccyasbHas TPaBOCIOCOOHOCTD UCTIIA M OTBETUYHKA(3TO CIIOCOOHOCTH JTHIla UMETh
rpaXXmaHCKO-IIPOoliecCyalabHbIe ITPpaBa ¥ HECTH 00sI3aHHOCTH, U IPU3HAETCS OHA 3a BCEMH JIUIAMU U
OpraHMU3aIusIMH, KOTOPhIe COTJIaCHO 3aKOHOOATEeILCTBY UMEIOT IIPaBoO Ha CydeOHYI0 3alllUTy.)

2) IOOBEOOMCTBEHHOCTH [efla Cyny (9Ta MpenIockikKa 3akpennsaeTrcs B C¢T. 22 ['TIK u
rogpasyMeBaerT 107 co00l OTHeCeHUe IpaXkgaHCKoro fejla K KOMIIeTeHIIUY OllpeelIeHHOTO Cyaa;
II1I04BEeJOMCTBEHHOCTDh TakK ZXKe ObLIBAET HUCKIIIOUMTEJIbHasA, TO €CTh OEJI0O MO2KET pPaCCMaTpPUBATLECA
HeIIOCPeLCTBEHHO CYOOM, a MHOXKeCTBeHHas 03HadaeT, YTO [JeJio MOXKeT OBITh pa3pelleHo He
TOJIBKO CYZOM, a ellle KOMHUCCHEeH 10 TPYHOBBIM CIIOpaM UJIM B HOTapHalbHOM IOPSAAKE U TQ.)

3) oTcyTCcTBHE CyneOHOTO PEIIeHUs, PaHEEe BEIHECEHHOTO 10 9TOMY Ke CyneOHOMY meiy
(3akpenineHo 9To B cTaThax 134 u 219 I'TIK, u BEITeKaeT OHa M3 IpaXkagaHCKOI0 IIPOIleCcCyaibHOTO
ITpaBa M3-3a HeOOIMYCTUMOCTH BTOPUYHOTO NPeObsIBIEHUS UCKA U PELIeHUsI eT0 MeXay TEMU Ke
CTOpPOHAMU I'PazkKIaHCKOT0 fiejla, 0 TOM XKe IIpeIMeTe U IIPU TeX K€ OCHOBAHUSX ).

4) oTCyTCTBHE MEXAy CTOPOHAMU JOTOBOPA O Mepefayde Copa B TPETEUCKUU cyq (IpeamnockiKa
3akpemyeHa B cT.134 I'TIK. u mpuMeHsieTCsS TPU OTCYTCTBUU PEIIEHUST TPETEMCKOTO cyaa
0053aTeTbHOTO [iJIT CTOPOH, ¥ JaHHAs MPEANOCHIKa He PAaCIPOCTPAHIETCS Ha CIIOPHI,
BO3HMKAIOIINE U3 TAaKUX IPABOOTHOIIEHUHM KaK TPYHOBhIE, CEMEHHbIE U afMUHUCTPATHUBHEIE.)

YTo Ke KacaeTcs CIIeluasbHbIX TPEINOCHIIOK, TO 9TO Te€ YCIIOBUS KOTOPhIE YCTaHABIUBAIOTCS
3aKOHOM JIWIIIB [JISI OTHOEJIPHBIX KaTerOpUH rpakaaHCKUX IeJl, B OCHOBHOM OHU PACIIPOCTPAHSIOTCS
Ha fejla B KOTOPBIX He00X0aMMO mocyneOHoe yperyiIupoBaHUe CIIopa.

Taxk, cym uMeeT MpPaBO He IIPUHSATh UCKOBOE 3asBIIeHUE, ECJIU:

Cynobsi OTKa3bIBaeT B IIPUHSATUY MCKOBOTO 3asIBI€HUS B CIydae, eCJIu:

1) uMeeTCs BCTYNHUBIIIEE B 3aKOHHYIO CHUJIy PellleHue Cyha II0 CIIOPY MeXOy TeMH e CTOPOHAMH, O
TOM 2Ke IIpegMeTe U II0 TeM K€ OCHOBAHMSIM HJIM OIpeIesieHre Cyaa O IIpeKpallleHuy IIPOU3BOACTBA
IO [IeJNTy B CBSI3U C IPUHSATHEM OTKa3a UCTIA OT UCKa UJIX YyTBEPKAEHUEM MUPOBOTO COTTIAIIEHUS

CTOPOH;

2) uMeeTCs CTaBIlee 00513aTEILHBIM [JIsT CTOPOH U ITPUHSATOE IO CIIOPY MEXAY TEMH XK€ CTOPOHAMHU,



0 TOM e ITpeMeTe U II0 TeM K€ OCHOBAHHUSM pellleHre TPEeTENCKOro cyaa, 3a UCKII0UYeHueM
CIIy4aeB, eCJIM Cy[ OTKa3all B BhlJade MCIOJIHUTEJIbHOTO JIUCTa Ha IPUHYOUTENbHOE UCIIOJTHEHNE
pellleHus TPETENUCKOro cyaa.

3) 3asgBIeHUE He ITOOJIEXKUT PACCMOTPEHHUIO X PA3PEIIEeHNIO B IIOPAOKE I'Pa2KOaHCKOTI'O
CyIOoOIIPOMU3BOOCTBA, IIOCKOJIBKY 3asBJIEHHE PACCMATPHUBAETCSA U PA3pPEIIaeTCsad B UHOM Cyne6HOM
IIoOpsAOKe; 3asiBJIeHNEe IIPEeObABIIEHO B 3alllUTY IIPaB, CBOGOJI UJIN 3aKOHHBIX MHTEPECOB OPYI'Oro JIniia
T'OCyogapCTBEHHBEIM OPraHOM, OPraHOM MECTHOI'O CaMOYIIPDaBJI€HUS, 0p1“aHPI3aIJ;PIeﬂ U
I'PaXXIaHWMHOM, KOTOPBEIM HACTOAIIINM KomekcoMm unu OpyruMm (be)lepaJ'IBHbIMI/I 3aKOHaMU He
IIpegoCTaBJIEHO TaKOe€ IIPaBO; B 3asBJIEHNHU, IIOJaHHOM OT CBOEIro MMEeHH, OCIIapUBalOTCsA aKThI,
KOTOpPHBIE HE 3aTparuBaloT IIPaBa, CBO60,'E[LI UJIN 3aKOHHEBIE MHTEPECHI 3asABUTEIIA;

CYI[I::H OOJIZKEeH BBIHECTH MOTHUBHPOBAHHOE OIIPpEeageIeHue 00 oTKa3ze B IIPUHATHUHU UCKOBOT'O
3asBJIEHUS M OHO B T€UEHHUeE IISITHU OHEU CO OHS IIOCTYIIJIEHU A 3asdBJIEHUA B CyO OOJI2ZKHO OBITH

IIepenaHo 3asBUTEJII0 BMeCTe C 3asdBJIEHHEM U IIPUIJIOZKEeHUAMU.

I9TOT OTKa3 B IIPDUHATHUHA UCKOBOT'O 3adBJIEHUA 6}7}18T IIPEIATCTBOBATE IIOBTOPHOMY O6an.IeHI/IIO Tex
2Ke JINL, C TeMHU 2K€ OCHOBAHUSAMM U IIO ITIOBOOY TOI'O 2Ke IIpeaMeTa.

OpHaKo Ha JaHHOe oIpedesieHue CyObu 00 OTKa3e B IPUHATUN TAaKOTO 3asIBIIEHUS MOXKET OLITh
IomaHa yacTHas Xajoda.

TakuM 060pa3oM MBI MOZKEM CHeJIaTh BEIBOM, YTO IIPU COOJTIOIEHUN BCEX OOIIUX U IPHU

HeoOXOOMMOCTH CIlelMaIbHbEIX IPENIIOCHIIOK KaXKIbY I'PakqaHUH II0JIYYUT TapaHTUPOBAHHYIO
cyneOHyI0 IToMoIIy 1 00si3aTeIbHO BOCCTAHOBUT CBOM HapyIIeHHEBIE ITpaBa.
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