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ITPABOBOE ITIOJIO2KEHUE HEIIJIATE2KECIIOCOBHOI'O TOJI2DKHUKA&NBSP;
XurpoBa Ajuia AjleKkceeBHa

ctyomeHT OpeHOYpPIrcKOro rocymapCTBeHHOTO yHUBepcuTeTa, PO, r. OpeHOypr

CoracHo 3ak0HY «O HECOCTOSTEIbHOCTH (0AHKPOTCTBE)» HECOCTOSITEJIBHOCTEh €CTh ITPU3HaHHAas
apOuTpPaKHLIM CYIOM HECIIOCOOHOCTH JOJIKHUKA B IIOJTHOM 00bEME YIOBJIETBOPUTH TPEOOBAHUS
KPEeOuTOPOB 10 MeHEeXKHBIM 0053aTeIbCTBAM, O BHIIIJIATE BEIXOMHBIX IT0CO0OMY U (1u) 00 ortaTe
TpyHda Juil, paboTaromux uau padoTaBIINX 10 TPYIOBOMY OOTOBOPY, U (MJIHM) UCIIOTHUTD
00s13aHHOCTb 10 yIIjIaTe 00si3aTeNIbHBIX IIyTaTexken [2].

[MoMKXHUKOM IPEeLCTaBIIseTC JIUI0, KOTOPOe UMeeT HEUCIIOJTHEHHBIEe 00513aHHOCTY eHEeXHOT0
xapakTepa. BaHKpoTaMu MOTYT O0BABNIATHLCS JII00bIe (pU3NYeCKUe UK IOpUaudYecKue JIulla,
HCKJII0Yas TeX, YTO yKa3aHbl B 65 ctatbe 'K PD. [TomkHUK 00JiaflaeT MpaBoOM ITOa4yu B
apOuTpaXKHBIY CYI 3asBJIEHUSA O IPU3HAHUU ero 6aHKPOTOM. B ciydasix, KOTOphle YCTaHOBJIEHH 9
cTaThel 3aKOHa «0 HECOCTOATENbHOCTU (0AHKPOTCTBE)», PYKOBOOUTEIH JINO0 TUKBUOATOD UMEET
00s13aHHOCTH ITOJIaYM TAKOT'0 3asgBieHus. HapyllleHre maHHOW 00s13aHHOCTH BlIeYeT HACTYIIJIEHUE
OTBETCTBEHHOCTH, KOTOpas npenycMoTpeHa 10 craThell 3aKOHa «O HECOCTOSTEILHOCTH
(6bankpoTCTBE)>» [2].

Hcxomst m3 ceMaHTUKM CJIOB «HEIIJIaTeXXeCIIOCOOHOCTb» U KOOJIZKHHK>» IIPeOCTaBJIdeTCsa BO3MO2KHBIM
OIIpeneJInThb, KTO 2Ke ABJIsAeTCsA HeIIaTeXeCIoCOOHBIM OOJIZKHHMKOM.

3aKOHOOATENLCTBO ONpeesisgeT HellaTeKeCIo0COOHBIMU OJIKHUKaMU JIUII, IBISIOIINMUCS
HECOCTOSTEIbHEIMU OOJIKHUKaMU, YTO Peryaupyercsa HopMamu cT. 25, 65 TK PO u m. 2, 3 ct. 1
3akoHa 0 6aHKpoTCTBe [2]. BcencTBue aHann3a HOPMATHUBHBIX PEIIeHUM CJIeIyeT, YTO K
HECOCTOSITEJILHBEIM [IOJIKHUKAM MOTYT OBITh OTHECEHHI DU3NYECKUEe IHIla, KOMMepYeCcKue 1
HEKOMMepPYeCKUe OpraHu3allui, He3aBUCUMO OT BeIeHHUs MPeqIpUHUMATENbCKON OesTembHoCTH. K
TAKOBBIM HE OTHOCSTCS Ka3eHHBIE KOMMEPUYECKHe OpTaHu3alluy, IIOJIUTUYECKUE TTapTHUH,
PENUTHOo3HbIEe OPraHN3aluy, TOCygapCTBEHHEIE KOPIIOPaluy, KOMIIaHUU U (POHIHI.

HemnaTezkecroCcoOHBIN HOMXKHUK ITPEOCTABIIAETCS JINIIOM, UMEIOIIINM ITPOCPOUEHHEIE
00s13aTeJIbCTBa, CBSI3aHHBIE C YIIJIATON JMeHEeXKHHIX cpedcTB. Eciu apOuTpPakKHLIN CyI Ha OCHOBE
MTPU3HAKOB OAHKPOTCTBA CMOXKET YCTAHOBUTH, UTO HEIJIaTeKEeCIOCOOHBIM MOIKHUK He MOXKeT OBITh
B COCTOSIHUHY ITOJTHOCTBIO PACIIJIATUTHCS 0 COOCTBEHHBIM HOJITaM, TO Cyd MOXKET IIPU3HATh ero
HECOCTOSITENIbHEIM. Bo30yKIeHNe 110 OTHOUIEHUIO K IOJIKHUKY [ejla 0 0aHKPOTCTBE COBEPIIIEHHO HE
3HAYUT, YTO JAaHHOE JIUIIO SBIsieTCsI 6aHKPOT. OHO CTAHOBUTCS TAaKUM TOJILKO ITOCJI€ BEIHECEHUST
CcyneOHOro pelIeHus 0 IPU3HAHUY OOJIKHUKA OaHKpoToM [4].

Bompoc o mpu3HaHUY HEIJIaTeXKeCIIOCOOHBIMH NOJIKHUKAMU I'PakIaH, He SIBIISIOIINXCS
MIpeqIpUuHUMaTENIMU, TPeOyeT OTAeTbHOTO paccMOTpeHusi. UX 0COGEHHOCTE B TOM, YTO OCHOBHAS
OesTelbHOCTh Cy0OBheKTa He 3aBUCHUT OT O0IIeCTBEHHHIX KpenuToB. CoriacHO 3aKOHY 0 6aHKPOTCTBE
TpaxkOaHWH, TPU3HAHHBEIM OAHKPOTOM, He UMeeT IpaBa 3aK/I04aTh OT0BOpa 0 KPeauTy/3aimMy 6e3
yBemoMIIeHHs 00 9TOM. [Ipy MOBTOPHOM MIPHU3HAHUK €r0 OAHKPOTOM 3a YKa3aHHBIN IePHO] COTIaCHO
3asIBJIEHUSIM KPEeOUTOPOB 0 BO3OYXKIEHHOMY OeTy 0 OaHKPOTCTBE 0CBOOOKIEHHUS OT 00513aTEILCTB
110 KPeOuTy He MIPUMEeHSIIOT, HECMOTPS Ha HaJlu4yKe I0JIOKUTEILHOI0 aclieKTa KOHKYPCHOTO IIpaBa.

Lensto HHCTUTYTa HeIJIaTe>KeCIIOCOOHOCTH eCThb OrpaHrN4YeHHne ydaCTuid HeIlJIaTe>KeCI0oCOOHBIX
I'PaXIaH B 9KOHOMUYECKOM 060p0Te.

PaccMmoTpum npuMepsl CyneO6HOM TpakKTUKe 110 JaHHOU TeMe:
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Bo-nepsBerIx, npu 6aHKPOTCTBE PU3UYECKUX UL, CYH AOJI2KEH IIPOBEPUTh HalM4ue A0Jra, Ha
OCHOBaHUU KOTOPOTO MHUIMUPYETCS GAHKPOTCTBO, HaXKe eCJIM CcaM OOJIXKHUK eT0 IIPU3HaeT.
Onpepenenne BC PO ot 15.12.2016 Ne 305-5C16-12960 mo geny Ne A40-192008/2015, B aToMm mene
0 6aHKPOTCTBE (PM3NYECKOTO JINIla apOUTPaxKHbIe CYyObl CTOIKHYJIUCEH C CUTyallnel, 3HaKOMOMH 110
0aHKPOTCTBY IOpUANYECKUX JTUL. K MOJIKHUKY TPEIbSIBIIIETCS COMHUTEIIFHOE TpeboBaHue, C
KOTOPBIM OH He cropuT. YacTo 11eJib 3TuX TpeOOBaHUMN — MTPOBECTU KOHTPOIUPyeMOe OaHKPOTCTBO,
YTOOBI TIPU COMIEMCTBUY apOUTPAXKHOT0 YIIPABJISIONIEr0 CIIUCATh AOITH, COXPAHUB IIPU 9TOM
uMyIecTBo. Bepxosusbiii Cyn PO moaTBEpauI, YTO Cydbl JOIKHEBI TPOBEPSATH 0O0CHOBAHHOCTH
TpeGoBaHUH, MaXKe eClU JOJIKHUK C HUMU He CIIOPUT U (aKTUYECKU IPU3HAEeT.

Bo-BTOPHIX, pYKOBOAUTEb IOPUANYECKOTO JIMIIAa BIIPaBe He IoiaBaTh 3asiBlIeHNEe 0 OAHKPOTCTBE
CBOeM (pupPMBI, €CIM Yy HETO Ha IIPaKTUKE eCTh 000CHOBAHHEBIM MJIaH BHIXOMIA U3 KPU3UCHOU CUTYaAITUHN
(Iemo Ne A50-5458/2015).

Bepxosupii Cyn PO, npu pacCMOTpPEHMUH CIIOpa O IPUBJIEYEHUN PYKOBOOUTEJIS IOPUONYECKOIO JTUIla
K CyOCHUIOHaApPHONM OTBETCTBEHHOCTH 3a HeCBOeBpeMeHHoe ofpallleHre B apOUTPaXKHLIN CYII C
3asiBjieHreM 0 OaHKPOTCTBE, yKa3aJl, YTO TaKas OTBETCTBEHHOCTb HE HACTYIIAET, ECJIU Y AUPEKTOpa
Ha MpPakKTUKe ObII 000CHOBAHHBIN IIJIaH BRIXOMA M3 9KOHOMUYECKOTI 0 KPU3UCa.

Ortcioma cieiyeT, 4TO eCJIi UMeIOTCS IPU3HaKU HelJlaTeXXeCrnoCoOOHOCTH, PYKOBOAUTESIhL MOXKET He
oOpariaThbCs C 3asIBJIEHUEM B Cy[ O MTPU3HAHUMU KOMIaHUU 0aHKPOTOM, €CJIU OH COCTaBUII
KOHKPETHHIN IIJIaH JelcTBUuM. Jlaxke ecnu IJIaH He cpaboTall, DUPEKTopa K OTBETCTBEHHOCTH
[IPUBJIeYb HEJIb35I, IOCKOIBKY €0 BUHEBEI B HECOCTOSITEJIbHOCTH HET.

[OoMKHUKOM SIBIISIETCS KakK (pu3ndeckoe JUIo (rpaxkmaHuH), TaK ¥ IOPUOUIECKOE JIUII0
(MEOUBUOYAJIPHBIN IPEOIPUHUMATEIb, MyHUIIUIIaIbHOEe YHUTAPHOE MTPEeONPUsITHE), He CIIOCOOHBIN
YIOBJIETBOPUTD IIPEIbsBJIEHHBIE KPEeOUTOPaMy TPeOOBaHUSA B OTHOIIEHUN (hMHAHCOBBIX
00s13aTeJIbCTB UIX UCIIOJIHUTD CBOe 00s13aTeJIbCTBO II0 OIIjIaTe 00sI3aTeNbHEIX IyIaTexe [3].

ITpaBOBOE MOOXKEHNE AOMKHUKA 3aBUCUT OT TOTO, K KaKOW KaTErOPUU OH OTHOCUTCS U Ha KaKOH
CTA[u¥ HAXOOUTCS AeJI0 0 6AHKPOTCTBE, U 3HAYUTEIbHO OTJIMYAETCS OT €r0 IOJIOXKEHUS KaK
IIJIaTe>KeCIIoCOOHOT0 yYaCTHUKA 9KOHOMUYeCcKoro obopora. B mocienuem ciydyae opraHu3anus uiu
WHOWBUOYAIbHBIN IPeAIPUHUMATENh 00J1afaloT MPaBOCIOCOOHOCTRIO U eeCcnoCoOHOCTRI0. B
COOTBETCTBUM C I'PaXkJaHCKNM 3aKOHOOATEIbCTBOM MOIXKHUK 3TO JUI0 (IIPEAINpusaTHe), KOTOpoe
OOJIZKHO MPeONPUHSITh KaKue-Tu00 OeiCTBUS II0 TPeOOBaHUSIM KPEIHUTOPOB. DTO MOXKET OBITh:
Iepenada ToBapa, BHITOJIHEHNE PaOOTHl, OKa3aHUe YCIYTH, yIjlaTa HeHEeKHON CYMMHI.

ITocne Bo30yXXmeHus gejla 0 0aHKPOTCTBE UX JeeCI0COOHOCTh OTPAaHNYHUBAETCS, a B CIIy4dae
MIPUHSITUS XO35IHUCTBEHHBIM CYOOM pellleHus: 0 6aHKPOTCTBE [OJI2KHUKA — OPTaHU3AIUH C
JTUKBUJALKER €T0 IPaBOCYOBEKTHOCTD IIPEKpaIlaeTcs. [Ipu 3TOM orpaHUYeHHbIE 1eeCIIOCOOHOCTh U
MIPaBOCTIOCOOHOCTH OOJIXKHUKA BOCIIOTHAIOTCS HEUCTBUSIMU YIIPABIISIOIETO.

B cooTBetcTBuu ¢ ipennucanusaMu cT. 61 'K [1] u cT. 1 3aK0Ha 0 HECOCTOSTEJIbHOCTH TIOJIOKEHUST
HOPMATUBHBIX IIPABOBLIX aKTOB O HECOCTOSATENbHOCTH (6aHKPOTCTBE) [2] pacopocTpaHsIIOTCs: Ha
WHOWBUOYAIbHBIX TIPEeANPUHUMAaTESIEN, KOTOPhIE HE B COCTOSIHUM YIOBJIETBOPUTH TPeOOBaHUSA
KPEeOUTOPOB, CBSI3aHHLIE C OCYIIECTBIIEHUEM IesATEeIbHOCTU IIpeapuHuMaTesiell; KoMMepdYecKue
opraHu3aliuy, 3a UCKIII0UeHHeM Ka3eHHBIX IPeNIpUsITHI; HEKOMMepUYeCKue opraHu3aluu B ¢popme
MOTPeOUTETbCKUX KOOIIEPATUBOB JTU00 GJIarOTBOPUTEIITLHBIX MJTH UHBIX (DOHMIOB.

Boo06111e mpaBOBOM CTATYC HOIKHUKOB (GU3NYIECKUX JIUI] PA3/IMYaeTCs M 3aBUCUT BeHeT UJIN He BeOeT
OIpeneIeHHBIN IPakIgaHNH IPEeIIPUHUMATEIbCKYIO OeSITeTbHOCTh. DTOT (PAaKT CO3TaET
11e71eco00Pa3HOCTh PA3NINYUS pexkuMa 0aHKPOTCTBA OIS MPeAIPUHUMATEIIER U He
OpenIpUuHUMaTEeNen.

B cdepe 6aHKPOTCTBA [OIKHUK - CTOPOHA, KOTOPas o0si3aHa YIJIaTUTh JIUIIb IeHEeXKHOe
00513aTeIbCTBO KPEIUTOPY B TeUEeHUE CPOKa, KOTOPHIA YCTaHOBIIEH 3aKOHOM. 3aKOH 0 6aHKPOTCTBE
MOXKeT 6]:>IT]:> OTHECEH TOJIBKO K HPDUONYECKHUM JIMIIaM U I'PaxKdaHaM. HcknioueHueM SIBJISIIOTCSI
Ka3€HHEBIE IIPEANPUATUA U YIPEXKOEHNs, ITIOJINTUYECKNUE IIaPTUU U PEJIMTMO3HbIE€ OPTraHU3allun.
I]:[OJ'I}KHI/IK, II0 OTHOIIEHHWIO K KOTOPOMY ITPOU3OIIJIO BEIHECEHHE PELIeHUA O IIPDU3HAHUU
HECOCTOSITeIbHBIM B apOUTPaXKHOM CyMe, MOJI?KeH MPEeKPaTUTh CBOIO XO35TMCTBEHHYIO e TeIbHOCTh



1 OBITh UCKJIIOYEH IT0CJIE OKOHYAHUS ITPOLEeaypPhl KOHKYPCHOT'O IPOU3BOACTBA U3 EQUHOTO
TOCYOapCTBEHHOTO pPeecTpa IopuandYecKux ull. [IpeacTaBuTerb pab0OTHUKOB HOIXKHUKA U
yUYpeOuTeNy IPU3HAITCS KaK JIUII0, KOTOPOe YYaCTByeT B apOUTPaKHOM ITPOIiecce, OH HOJIXKeH
IIPUCYTCTBOBAThL Ha COOPaHUU KPeOUTOPOB, HO O6e3 IIpaBa rojoca [5].

TakuM 00pa30M, JOJIKHUK SIBIISIETCS CyOBEKTOM, CTAaTyC KOTOPOTO OMPENensieTCs: ABOSIKO - C OOHOM
CTOPOHEI, KAK CYOBEeKTa, B OTHOIIIEHUN KOTOPOI'0 OCYILECTBISIIOTCS MEePOIPUSITHSI KOHKYPCa, C
OPYroi - Kak Cy0beKTa, MMEIOIIero IPaBo U 00s13aHHOI0 IIPH ONPeaeIeHHEIX YCIOBUIX 00PAaTUTLCS B
CyH C 3asiBJIeHWEM O BO30yKIEeHWH ITPOU3BOJICTBA I10 [IEJTy O HECOCTOSITeTbHOCTH.
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