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AIBOKAT-TIIPEJCTABUTEJIb KAK OCHOBHOM CYBBEKT, OKA3BIBAIOIIIUMA
KBAIIM®OUITUPOBAHHYIO IOPUINYECKYIO ITIOMOIIb 110 I'PA2KITAHCKHWM NEJIAM

KapaceB AHTOH KOHCTaHTHUHOBHUY

MarucTtpaHT, ['ocymapcTBeHHOe O0fKeTHOe 06pa3oBaTeIbHOe yUpekKIeHue BhIclero o6pa3oBaHus
MockoBckol obnactu «YHuBepcutet «JlyoHa», PO, r. [TyOHa

I'nymikoB Anekcangp UBaHOBHY

KaHI. IOpUI. HayK, mpodeccop, I'ocymapcTBeHHOE OI0MKeTHOe 00pa30BaTelbHOe YIPeKIeHue
BRICIIIETO 00pa30BaHUs MOCKOBCKOU o6mactu «YHUBEpcuUrteT «[y6Ha», PO, r. [IybHa

B coBpeMeHHOM MUPe afBOKATypa SABISETCS OCOOBIM IOPUANYECKUM UHCTUTYTOM, Gjiaromaps
KOTOPOMY 3aWHTEPECOBAHHBIE JIUIIA 3aIIUINAI0T CBOM HapYIIeHHbIE TTPaBa ¥ 3aKOHHBIE MHTEPECH. B
XXI Beke, HapaBHEe C TPU3HAHUEM IIpaB ¥ CBOOO[ YeI0BeKa U rpakJaHWHa B riio6anmbHOM MaciiTabe,
YYaCTHUIUCDH CIIyYau MpeHeOpexkuTeTbHOTO OTHOIIIEHUST K HUM.

BBumy HEOCIOPUMOCTHU U BazKHOCTH 3alIUTHL IIPaB YeJjIoBeKa, adBoKaTypa KaK MHCTPYMEHT U
CPEeOCTBO, MO3BOJIIET IPaXkaaHaM, He UMEIOIINM AOCTAaTOYHBIX 3HAHUU B 00J1aCTH IOPUCTIPYIEHITNH,
3alIuInaTh CBOU ITpaBa ¥ MHTEPECH, OTCTaWuBaTh CBOIO ITPABOTY B CyIeOHBIX MHCTAHIIUSIX.
Poccuiickuii 3aKOHOOATENb, 3aKPEIUB 3a IpaxkgaHaMH IITMPOKUN KPYT IIpaB, He 3a0bII 0 TOM, YTO
cnegyeT 00eCIIeYnTh WX COOTBETCTBYIOIIYIO 3aIuTy. He3aBUCHMOCTb M CaMOCTOSITeIbHOCTh Poccuu
cTana ¢yHOAMEHTOM [JIs ITOCIIeA0BaTEIbHOT0O TTOBHIIIIEHU ST YPOBHS 3aIlIUThHI U OXPaHbl YeIoBeKa U
rpaXxgaHKHa, ero IIpaB U 3aKOHHBIX UHTEPECOoB [6].

ITpaBo Ha OPUANYECKYIO KBATU(PUIIMPOBAHHYIO ITOMOIIb TaKXKe TECHO COOTHOCUTCS C ITpaBaMu U
cBoOomamMu 4yejioBeKa. Ha MexkmyHapogHOM YPOBHE yKe MaBHO HaOJII0IaeTCst POCT ITOTPeOHOCTH B
IIPaBOBOM ITOMOIIM, HEYKJIOHHO PaCcTeT COIMaIbHO-IIPaBOBas 3HAUMMOCTh IOPUAUYECKOM Tpodeccun.
Cratba 48 Kouctutynuu Poccuu pakTudecky OATBEPOUIa ITPaBO YeJioBeKa Ha IOoIydeHue
IOPUONYECKOM TOMOIIYM OT KBamu(UIIMPOBAHHEIX CIIeITManucToB [3]. 3akpenneHre Ha3BaHHOTO
mpaBa B Poccuiickoit ®egepanuu mOqUepPKHYIII0 HEOOXOOUMOCTh PerIaMeHTalluy U JeTaTbHON
KOHKDPETHU3ALNU OesiTeTbHOCTHU aJlBOKATOB I10 TPaXKIaHCKUM [ejlaM, 4YTO 00yCJlaBJIMBaeT 1elb
HacCTOSsIIero ucciaenosanus [7].

ITepBoouepemHOU 3amadei JTI000T0 agBOKaTa SBIISETCS 3alllMTa 3aKOHHBIX IPaB ¥ UHTEPECOB JII0Oel,
OMIMPAsiCh Ha UX NPaBOCYOBEKTHOCTh UJIM HalIuuue CyObeKTUBHBIX 00s3aHHOCTEN U mmpas. I1o
cripaBegnmuBoMy yTBepxkaeHuto A.H. JlaTeieBa, obecrieuenne CyObeKTUBHEBIX IIPaB ¥ FapaHTUPOBaHUE
ux 0e3yCII0BHOTO COOIIIONEeHUS CJIeAyeT CYUTATh OCHOBHOM IIEJTbI0 MeTeTbHOCTU aiBOKATYPHI,
KOTOPYIO CIIeyeT OTHOCUTh K HETOCYHapPCTBEHHBIM O0beIUHEHNSIM ITPAaBOOXPAHUTEIIbHON
mesiTenbHOCTH [5].

HcnonaeHne agBOKaTypOU CBOUX HEIOCPEACTBEHHEBIX DYHKITUYN PETyIUPYETCS IPUHATEIMU
HOPMAaTHUBHO-TPABOBEIMU akTamMu u ®emepanbHbii 3aK0H 0T 31 masg 2002 r. Ne 63-®3 «O6
aBOKaATCKOU IesATEeJIbHOCTH M aJBOKaType» SIBIISIETCSI OCHOBOIIOJNIAralomuM B UX pAny. Bce
3aKOHOJATEeNbCTBO, PETYINPYIOIee OCYIIeCTBIIEHNEe afBOKATCKOU OesaTeIbHOCTH, OIIUPaeTCsa Ha
MTPUHITATIEL 3aIIUTH OCHOBHLIX IIPaB ¥ CBOOOM, TapaHTUPOBaHHEIX CT.46 KoHcTuTyIMel Poccuiickoi
®epepanuu [10].

CormnacHo cT. 48 Kounctutyiuu Poccuiickoit ®egepanuu, mpaBo Ha CBOOOOHBIN OOCTYI K
npodeccruoHarIbHON IOPUANYECKON TTOMOIIN TapaHTUPOBAaHHO UMeEeT KaXIbIM I'PpakIaHUH
rocymapcTtia [3]. UHCTpyMEHTOM peanu3aliy BHIIIEYIIOMSHYTHIX IIPaB M €CTh TPAaBOOXPaHUTENbHBIN
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UHCTUTYT, Ha3bIBaeMBIN aHBOKaTypOﬁ, KOTOprﬂ HnMeeT BCe BOSMOZKHOCTHU U H806XOJII/IMbIe
WHCTPYMEHTEI, TapaHTUPOBaHHbBIE 3aKOHOM, OKa3bIBATh HGO6XOI[I/IMYIO HOPUONYECKYIO 3alIuTy. s
TOro, 4yTOOBI 00ECIeUYnTh MaKCHUMAaJIBHYIO OOCTYIIHOCTBb Ka4yeCTBEHHOM HpaBOBOﬁ IIOMOIIHX OJIA BCEX
KaTeTOprI HaCeJIeHUs, HEe3aBUCHUMO OT UX MATE€PHUAJIbHOI'O IIOJIOKEHMU, IIPeJoCTaBJIeHne HOI[O6HOI;'I
IIOMOIIIN OOJILIIIMHCTBOM IOpUOu4YeCKHuXx y‘{pe}KI[eHI/Iﬁ Ha IIEePBUYHOM 3Talle IIPOBOOUTCA Ha oe3
OMJIaTHOU OCHOBE.

HecMoTps Ha cyIiecTBOBaHKE 3HAYUTEIHHOT0 KOJIMYECTBa YIIOJTHOMOYEHHEBIX OPraHOB BJIaCTU B
IPaBOOXPAHUTEILHOU U IPaBO3allUTHOU cepe, afBOKaTypa 110 IpaBy 3aHUMaET CPeIu HUX
000c00sIeHHOe IToJIoXKeHue. [InuTenbHOe BpeMsi HOPMEL OpraHu3aliii afBOKaTCKOM NesaTelbHOCTH,
BKJIIOYas afgBoOKaTCcKue 6I0p0, OCTaBaIKCh 0e3 HOIKHOTO BHUMAaHUS: BUHOM 3TOMY cTasla
CcoIlMaInCTUYeCcKas CUCTeMa, CIIOKUBIIAACA B cTpaHax CoBeTckoro Cow3sa, rae, B IPUHIUIIE,
IIOHSTHE 3alIUTH ¥ OXPaHbl HE BOCIIPUHUMAJIOCH CEPLE3HO, HE TOBOPS Y2K€e 0 HeOOXOOUMOCTHU
Pa3BUTHUSA U NOOAEPXKKY OeATEIbHOCTHA afBOKaTOB.

BaxxHO MMOsSICHUTH, YTO aIBOKATypa He OTHOCHUTCA K IIPABOOXPAHUTEJIbBHBIM OpPraHaM, HO o6nanae’r
OXpaHHTeHLHOﬁ d)YHKHHeﬁ. IIaHHBIN BBIBOTI 6a3preTCﬂ Ha TOM, 49TO ITPABOOXPAHUTEJIbHBEIE€ OPIraHEbI
CO3OAKTCH 110 MHUIIKMATUBE IOCyOoapCTBa, o6na;:[a10T IIPAaBOM IIPDUMEHEHUA IMPUHY2KIOEHU . Tem He
MeEeHee, adBOKaTypPa MOXKeT PaCCMaTPUBATBCA KadK Cyﬁ”beKT HpaBOOXpaHHTeHLHOfI IIOJIMTUKHU.

I[MopTBEpXKOEHME 3TOM MBICITH MBI HaxonuM B KOHIIeNIIUY TPaBOOXPaHUTEJIbHOM ITOJIMTUKHM, KOTOpas
Onlta pa3paboTana Pabouei rpymnnoi Poccuiickoi akagemun Hayk B 2011 rogy. CornacHo
MMOJI0KEeHUSAM AaHHOM KOoHIlenIuy, agBoKaTypa OTHECEHA K YUCITY CYOBEKTOB (POPMUPOBAHUS U
peanu3aluy IIpPaBOOXPAHUTENbHOM MOMUTHUKYU. BakHO 3aMeTHUTh, UTO B mepuof ¢ 1922 r. mo 1980 r.
aJBOKaTypa MMeJjia XapaKTep IoCyqapCTBEHHOTO OpraHa BJIaCTH, CJIeNOBATEIbHO, UMeJa IIPSMOoe
OTHOIIIEHKE K TPAaBOOXPAaHUTEIbHOM IesiTeJIbHOCTH. BHe 3aK0oHa ObI/TM 00BsIBIIEHBI agBOKATHI,
OCYILIECTBISIONINE YaCTHYIO MPAaKTUKY [4].

B macrosimee BpeMs cT. 1 ®emepanbHoro 3akoHa «O6 aJBOKATCKOM OEeSITETbHOCTH U afBOKAType B
Poccutickoit ®enmepaiiuu» npegycMaTpuBaeT, YTO alBOKATCKON NeATeTbHOCTHIO ABIISAETCS
KBanuduIpoBaHHasd IOpUOUYECcKas ITOMOIhL, OKa3biBaeMas Ha IpodeCcCuoHalbHOM 0CHOBE
amBokaTtamu [10]. Kpome Toro, cornacHo cT. 3 PemepanbHoro 3akoHa «O06 aBOKAaTCKOM
OesATeNbHOCTHU U afBoKaType B Poccuiickou ®egepaumu», agBoKkaTypa - 3T0 IpodeCcCUOHaIbHOe
CO0OIIIeCTBO ¥ MHCTUTYT I'PazkgaHCKOT0 00IIleCTBa, IOTOMY He BXOIUT B CUCTEMY OPTaHOB
TOoCymapCTBEHHOU BJIaCTU U MECTHOTO0 caMoyImipaBieHus [10].

st o6ecieueHus MOCTYIIHOCTHA agBOKATYPhI OPTAHHI BJIAaCTH 3aKPEIUISIOT 3a Hel rapaHTUHu
HE3aBUCHUMOCTH, TI03BOJISASI B IPEAYCMOTPEHHBIX 3aKOHOM CIyYasiX IPemoCTaBlIsATh aJBOKaTaM
IOPUOUYECKYI0 ITOMOIIL OecIliaTHO. B Toke BpeMs ciegyeT OTMETHUTh, YTO afBOKATHl He BXOMOSAT B
CHUCTEMY OPTaHOB MCIIOTHUTEILHOM BIIACTH, HE SIBISIOTCS MOIXKHOCTHLIMU JIUIIAMHU,
TOCYOapPCTBEHHBIMU WM MYHHUIMIIAIbHBIMU CITYKAIIIXMMHU.

BecmnnaTtHasa OpuoudeckKasd IIOMOIIb OKA3bIBAETCA JIMILAM MMEIOIINM IIPea0CTaBJId€MEIE
TOCyoapCTBOM JIBI'OTBI MJIX OJOXOOBI HU2KE ITPO2KUTOYHOIO MUHUMYMaA, a UMEHHO:

1. UcTtiam, mpu BO30yKIOeHUU CyqeOHBIX IIPOIIECCOB 10 HEeyII/IaTe aJlTuMEeHTOB, 10 BO3MEIIEeHHUIO
Bpefia 3MOPOBBIO B CIENCTBUE TPOU3BOCTBEHHOM TPABMEI, IO TIOTYYEeHUIO0 KOMITEHCAIIUi TTOTEPHU

KOPMHMJIbIIA U TIP.

2. Betepanam BOB mpu Bo30yKOeHUU CyOeOHBIX IIPOIIECCOB, He CBI3aHHBIX C KOMMEPUYECKUM
MIPeaIpUHUMATEILCTBOM.

3. I'paxxpganam nipu 0POPMIEHUYN TEHCUM UITU TOCOOUM IO HETPYHOCIIOCOOHOCTH.

4. I'paxxgaHaM HeCIIpaBemIMBO PEIIPEeCCUPOBAHHEIM I10 IIOMUTUYECKUM IPUYNHAM IPU HasHAUYEeHUHU
peabuIUTaIINN.

5. HecoBepIleHHOJIETHUM ITPaBOHAPYIIUTENISIM, COOEPIKAIIMMCS B CIIeHaIbHbIX UCIIPaBUTEJIbHBIX
VUpeXROeHUIX.



B mensx BHIIOTHEHUS IPUHSTHIX Ha ce0s 0013aTeIbCTB 3aKOHHBIN TPEACTABUTENh IIOCTOSIHHO
COTJIaCOBBEIBAET CBOU [EUCTBUS C Cy[OM, TaK KaK OHU perjlaMeHTUDPYI0TCSA ['pakaaHCKUM
IpolieccyanabHBIM KomeKcoM [2]. OTHOIIIeHUS, yCTaHaBIMBaeMble MeX 1y JOBEPUTEJIEM U
IIpeiCTaBUTENIEM, COOTBETCTBEHHO pPerjlaMeHTupPyTCs ['paxpgaHnckuM KomekcoM PO [1], CemelHBIM
KopmekcoMm P® [8], TpynoBeiM kKogekcoM PO [9], mo cBoel CyTH ABNISIOIMIUMUCS HOPMaMHu
MaTepUaIbHBIX IPABOBEIX B3aUMOOTHOIIEHUN.

Ha ypoBHe aJBOKaTCKUX 00pa30BaHWM K aflBOKATaM IIPUMEHSIIOTCS Pa3HOOOpa3HbIe MEePhI
KOPIIOPATUBHOTO mootpenusi. OOLIYHO TaKKWe MepHl TPeAyCMOTPEHE ¥ 3aKPETIJIEHHl B YCTaBax
afIBOKATCKUX oO0pa30oBaHuii. To eCTh, Ha TEPPUTOPUHU Poccuu He pa3BUTa CHCTEMA Mep MOOIIPEeHUsT
afIBOKATOB, BBUAY Yero MpeajaraeTcs:

a) BBECTHU U 3aKPEIINUTH OOIIOJIHUTEJIbHBIE MEPEI MAaTEPHUAJIBHOT'O CTUMYJIMPOBAHUA OJIS aABOKATOB,
HallpyuMep, IyTeM OCBO60}KJIGHI/IH OT yIIJIaTBI BBHOCOB HMJIN WX YaCTH Ha aJBOKATCKYIO NEesATEJIbHOCTD;

6) pasmermaTh perynsgpao B8 CMU nHbopManuio o0 HOMMHAHTAX Ha 3HAYMMbIEe Harpaghl, C LEJbI0 UX
MyGIUYHOTO 00CYKIOEHUS U MPUOOIIeHNs 00IIEeCTBEHHOCTH K JAaHHOMY BOIIPOCY;

B) IIPUMEHEHNE PA3JINYHEIX MEP IMOOIIPEHNA B OTHOIIIEHUN IIOMOIITHNKOB XU CTa2Ke€pPOB adBOKATOB.

ITogBOAS UTOTH, OTMETHUM, YTO B CTPaHE, ITIOCPENCTBOM NPUHATUS HEOOXOOUMOM 3aKOHOOATETLHOM
0a3kl, CO3MaHbl BCE YCIOBUS AJIST HOPMAaJIbHOI'O OCYIIIECTBJIEHUS afBOKATYPOM CBOUX
HETIOCPEICTBEHHHBIX 00513aHHOCTEH, XOTSI HEKOTOPhIe HOPMATUBHBIE aKTH U TPEeOYIOT HEKOTOPOH
KOPPEKTHPOBKHY, UTO HEIPEeMeHHO OyIOeT COelaHo B IIPOIlecCce YCOBEPIIEeHCTBOBAHUS
3aKOHOOAaTeIbHOU 6a3bl IyTeM BHECEHUS HeoOXOOUMEIX n3MeHeHuY B OenepanbHE 3aK0H «00
aBOKATCKOU IesATEeNIbHOCTU M aJBOKaType». YIIydIllleHNe OKa3aHus I0PUANYEeCKON ITIOMOIIY U
3alIUTHl 3aBUCUT TaKKe U OT Ka4eCTBa MPefoCTaBIsSeMbIX YCIyT CaMUMHU y4aCTHUKaMU
aIBOKATCKUX OOBbEINHEHUN U OT MOONEPIKKY U NOBEPUS HACEJIEHUs, Ha 3alUTy KOTOPOTO, B IIEPBYIO
ouepenb, U HalleJleHa UX OeSATEIbHOCTb.
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