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Abstract. The article is devoted to the imposition of penalties for recidivism.
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W3 ananusa O6miett u OcobenHoi yactern YK P® 1996 r. MOXHO coeniaTh BEIBOI, YTO PEIUOUB
ITPECTYIIEHUH SIBJIETCS: a) 00CTOSITENbCTBOM, OTATYAIONINM HaKa3aHue B COOTBETCTBUU C II. «a» 4.
1 cT. 63 YK P®; 6) KkpuTepueM OJisd Ha3HaYeHUs HaKa3aHUs B COOTBETCTBUHU cO CT. 68 YK P®; B)
00CTOSITEThCTBOM, BIIUSIOIIMM Ha Ha3HaYeHNE BUOa UCIPABUTEIILHOTO YUPEXKIEHUS JINIaM,
OCYXKOEeHHBIM K JIUIIIeHHI0 CBOOOIBI, COTJIACHO M. «B», «T'» 4. 1, a TakXke 4. 2 cT. 58 YK P®.

YueT oTsATYa0mMX 00CTOATEIbCTB SIBIASETCA HE TIPABOM, a 00513aHHOCTHRIO cyaa. [IpaBunbHOE
pellleHne BOIIPOCOB O CYOUMOCTH, HAJIUYKWHU B HEeHCTBUSIX OCYXKIEHHOTI0 pelluaruBa NPeCTYIJIeHNH,
ydeTe CyqoM HAaHHOTO 0OCTOSITeIbCTBA B KAYECTBE OTATYAIOMIETO SIBJISIOTCSA YCIIOBUSIMHU IS
Ha3HaYeHUs 3aKOHHOTO, CITPABEIINBOT0 M 0O0CHOBAHHOIO HaKa3aHusI [5].

HpI/IHHTI/Ie pelieHud O IIPU3HAaHUU B JZ[GI:ICTBPIHX OCY2KHOEHHOI'O TOrO UJIM MHOT'O BHUOA PeluanBa,
Ha3HAYEeHWH HaKa3aHUs IIPU PEIUnBe IPECTYINIEHUH OTHOCUTCS TOJIBKO K IIOJTHOMOYMSM Cyla U He
BXOOUT B IIepeYeHb BOIIPOCOB, pa3pelliaeMbIX OpraHaMu IIPeIBapUTeIbHOTO PaCcCieqoBaHusI 1
OITpemeJIAIoNINX MPeIelTbl CyaeOHoro pa3éupaTeabCcTBa.

OpHaKO MHOTHA NPYW Ha3HAUYEeHWY HaKa3aHUS CYIObl IPU3HAIOT HAIUYKWe ITPEeXKHUX CyOUMOCTEeH
006CTOSITeNTbCTBAMH, OTSATYAIOIIMMH HaKa3aHKWe, UCIO0JIb3Ys B IPUTOBOpPax (OPMYIIHPOBKH: «paHee
CyouM», «IIPUBJIEKAJICS K YTOJIOBHOM OTBETCTBEHHOCTHU», «UMEET CYOUMOCTh>». [IpuMeHeHUne
MOOOOHBIX (OPMYJIMPOBOK IIPOTUBOPEUYUT 3aKOHY B CUJIY IIpaBujia 00 MCUYEPIILIBAIOIIEM IepedHe
OTATYaAIOMIUX 00CTOATENLCTB [7].

PeruauB npecTynjeHU HECOMHEHHO SIBIsSeTCS HanboJjiee 00IIeCTBEHHO OITaCHLIM BUAOM
MHOXKEeCTBEHHOCTH IIPECTYIJIEHUN. ITO CBI3aHO IIPEekKAE BCErO C TEM, UTO JIUIIO0 COBEepIIaeT
VMBIIIJIEHHOE IPECTYIIJIEHUE TI0CJIe OCYKIOEeHUs 3a PaHee COBEPIIEeHHOe YMHBIIIJIEHHOe
nmpectyruienue. CriemoBaTenbHO, IPUMEHsIeMoe K TaKOMY JIUIY HaKa3aHue OOJI?KHO OBITE Oojee
CTPOTUM II0 CPaBHEHUIO C HaKa3aHUEeM, KOTOPOe Ha3HavyaeTCs JIUIY, BIIEPBLIE COBEPIIUBIIEMY
IIPECTYIIIIEHUE.

HpaBI/IJ'IBHOG penieHue BOIIPOCa O HaKa3dHUHK BO3MO2KHO JIMIIE IIPU Yy4YeTe BCeu COBOKYITHOCTH
OAHHBIX, XaPAaKTEPUIYIOIIUX KaK JINYHOCTE BUHOBHOI'O, TaK U COBEPIIIEHHOE IIPECTYIIJTIEHHEe, KOTOPEIE
OOJI2KHBI COYETAThCsA C HAallpaBJIEHUEM yTOJ'IOBHOI;I IIOJIMTUKHU I'OCydapPCTBa, IPUHIOWUIIaMKX YTIOJIOBHOT'O
IIpaBa, ejIdIMU HaKa3aHud. COBOKyTIHOCTB 9TUX NAaHHBIX NOJI2ZKHA YYUTHEIBATHCA KaK Ha CTaduK
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Ha3Ha4YeHHUsd HaKa3aHWs, TaK U Ha CTaguU HCIIOJIHEHU S HaKa3aHUusd.

ITpu peleHry BOOIpoOCca O BEIOOPE BUAA, CPOKA MIIM padMepa HaKa3aHUS CYI JOJIXKEeH YYUTHIBATh
YHCJIO paHee COBEPIIeHHBIX NPECTYIJIeHWH, XapaKTep U CTeIleHb WX 00IIeCTBEHHOM OMaCHOCTH, a
TaKXe XapaKTep U CTeleHb 00IIeCTBeHHON ONaCHOCTH BHOBb COBEPIIEHHOI 0 IPECTYIJIEHUSI. ITO
CBSI3aHO TIPEXK[e BCETO C HEOOXOAMMOCTRIO YCTAHOBJIEHUS BUA peluanBa. Kpome aToro,
Heo0X0IuMO MPUHUMATh BO BHUMaHWe 00CTOSITeIbCTBA, B CUJIY KOTOPBIX UCIIPABUTEIILHOE
BO3[I€MCTBUE MPEABIAYIIEro HaKa3aHusi 0Ka3aloCh HEAOCTATOYHBIM.

PeruauB npecTymnjeHUN BO BCEX CIydasx BredeT 00Jjiee CTPOroe HaKa3aHWe Ha OCHOBAHUU U B
npepenax, IpeqycMoTpeHHBIX YK P®. Ho B oTinune OoT paHee OeliCTBOBaBIIel pemakuuu cT. 68 YK
P® Temeps, HE3aBUCUMO OT BHOA PEIUANBa, HaKa3aHWe He MOXKeT OBITb MeHee OOHOM TPEeTHU 4acCTHh
MaKCHMaJIbHOTO CPOKa Hanbojiee CTPOTOro BUAa HaKa3aHusA. TakuM 00pa3oM, B YTOJIOBHO-IIPABOBOM
CMBICJIE BCE BUOHI PeIUANBa PaBHO3HAYHEI. [IJ15 IPAaBOIPUMEHUTENS 3TO CYIIECTBEHHO 00erdaeT
3afavy IIPaBUJIbHOTO Ha3HaUYeHMsI HaKa3aHHUs, IIOCKOJIbKY BUI PellMNBa He UMeeT 3HaUEeHU .
PanHee, yTOOBI ITPABUJIPHO HAa3HAYUTh HaKa3aHUe 3a PEIUOUB NPECTYIJIeHUH, He00X0OUMO OBII0
CHavaJlla OIIpPefdesinTh BUL PeluaruBa B COOTBETCTBUM cO CT. 18 YK P®, a 3aTeM, B 3aBUCHUMOCTHU OT
ero BUOa, Ha3Ha4YUTh HaKa3aHue, corjacHo CT. 68 YK P®, He meHee 1/2 MakKCUMalIbHOTO CpOKa
HauboJiee CTPOTOT0 HaKa3aHUs IIPU IPOCTOM PeIUANBE; He MeHee 2/3 - IPU OllaCHOM pPelUAuBe; He
MeHee 3/4 -- mpu 0co00 OITaCHOM peluauBe IIPecTynineHu [8].

Takum 06pa3oM, UCXOHs U3 IIpaBUI Ha3HAUeHU HaKa3aHUs IIPU PeluguBe IPecTyIJIeHnH,
TePsIeTCs CMBICII B BBIIEJIEHUU CaMUX BUIOB PEIUANBa, TaK Kak B CT. 68 YK PO ycTaHOBIIEHEI
eQUHEBIEe IpaBUjIa ONpenesieHus HUKHEelU IPaHulbl HaKa3aHWs BHE 3aBUCUMOCTH OT BUIa pPelUguBa
(ma u To Cyn MOKET UX He YUUTHIBATh IIPU HaJIMYUU yCJIOBUM, IIePEeYUCIeHHBIX B 4. 3 CcT. 86 YK PO).

B CBsI3U C MTOBBIMIEHHON OOIIIECTBEHHOMW OITaCHOCTHIO PeIuAUBa NPECTYIJIEHUH 3aKOHOOATeb
IIPeayCcMOTPeN KpOMe Ha3BaHHBIX BHIIIIE eIlle ebli Psf HOIOIHUTEIILHEIX IT0JIOKEHUN, KOTOPLIMHU
OOJI2KEeH PYKOBOLOCTBOBATHCS Cy[ IPY Ha3HaUYeHUU HaKa3aHUsd. PeIUaUB NPeCTyIJIEHN OKa3biBaeT
TaKXKe BIUSHUE Ha BEIOOP BUOA MCIIPAaBUTENBHOTO yUpexXneHus. [IpaBusia Ha3HauYeHUsT BUOaA
HUCIIPABUTENBHOTO yUpPEeXKAEeHUs ITpegyCcMOTpeHH cT. 58 YK PO.

MyK4YrHaM, OCYKIOEHHBIM K JIUIIIEHUI0 CBOOOIHLI 3a COBEPILEHNE TSIXKKUX IPECTYIJIEHUHN, paHee He
OTOBIBABIIIUM JIUIIIEHME CBOOOMLI, @ TaKXKe KEHIINHAM, OCYKIEHHBIM K JIMIIEHUIO CBOOOIHI 3a
COBEpIIIEHHE TAXKKUX U 0C000 TSIKKUX MPECTYIJIEHUHN, B TOM YHCJIe IPU JII0O0M BUE PEIUNBA, - B
KCIIPABUTEIILHEIX KOJIOHUSIX 00IIero pexmuMma.

B ucnpaBUTENIBPHEIX KOJIOHUSIX CTPOrOI'0 peXXuMa OTORIBAIOT HaKa3aHWe MYyKYHWHEI, BIIEPBHIE
OCYXKIOEeHHbIE K JINIIIEHWIO0 CBOOOIHI 3a COBEPIIEHNE 0C000 TAXKKUX IPECTYIJIEHUH; a TakKKe IIPHu
peluguBe MPECTYIJIEHUY U OACHOM PEIUONBE MPECTYIJIEHUH, eCITN OCYKIEHHBIM paHee OTOBIBaI
nuienue cBo6omer (4. 5 ct. 74 YUK P®). B ucnpaBUTENbHBIX KOJIOHHUSAX 0COO0TO PeKMMa OTOBIBAIOT
HaKal3aHWe OCYXKJeHHbIe MYKYUHBI IIPX 0COO0 OTTaCHOM PEelUAUBE IMPECTYIIJIEHUN, OCYKIEeHHbIE K
MMOKU3HEHHOMY JIUINIEHUI0 CBOOOILI, a TaK¥Ke OCYKAEeHHbIe, KOTOPhIM CMepTHAas Ka3Hb B IIOPAOKe
TIOMMJIOBAHUS 3aMeHeHa JIUIIeHneM CBOOOIb Ha ONpeeIeHHbIN CPOK UJIU TTOXKU3HEHHBIM
nuiieHueM cBo6omsl (1. «r» 4. 1 ct. 58 YK P®, 4. 6 cT. 74 YUK P®). My}kunHaM, OCYyKIEHHBIM K
JIMIIEHUIO CBOOOMEI 3a COBepIIeHne 0C000 TSKKUX IIPECTYIJIEHUN Ha CPOK CBEHIIIE IISATH JIET, A
Takke IMpu 0Co60 OITaCHOM PeLMONBE IIPECTYIJIeHUN OTORBaHME YaCTU CPOKa HaKa3aHUS MOXKET
OBITH Ha3HAYEHO B TIopbMe (4. 2 ¢T. 58 YK PO, u. 7 cT. 74 YUK PO).

ITpu MOCTAaHOBJIEHUH IIPUTOBOPA B 0COO0OM MOPSIAKe CyneOHOro pa3dupaTebCTBa Cy[I
PYKOBOLCTBYyeTCS yKa3aHMEeM 3aKOHa O TOM, YTO HaKa3aHUe He MOJKEeT IIpeBhIaTh 2/3
MaKCHMaJIbHOTO CPOKa MJIM pa3Mepa Haubojiee CTPOTOro BUOa HaKa3aHUS, IPEIyCMOTPEHHOT O 3a
coBepieHHoe npectymnnenue [2]. Takas HoBenna YIIK PO, Kak «coenka o IPpU3HAHUU BUHBI», B CUITY
HEeI0CTaTOYHOU pa3paboTaHHOCTU MMeeT IT0Ka HEOJHO3HAaYHOe TOJIKOBaHUE U IIPUMeHeHue Ha
npakTuke. Bo-TepBEIX, peryIUpoOBaHue BOIIPOCa Ha3HAYEeHU A HaKa3aHUS B IIPOIleCCyaIbHOM 3aKOHEe
MIPeNCTaB/IseTCss HEBEPHBIM. BO-BTOPHIX, IPU IPUMEHEHUH TIPaBuUjia, PEryINPYIOIero Ha3HayeHue
HaKa3aHUS IPU PelyaruBe IPECTYIJIEHNN B COYeTaHUU C HOPMOU, comepzkamiencs B 4. 7 cT. 316
VIIK P®, He BRIIONHAETCSA YKa3aHue 4. 5 cT. 18 YK P®. [Ipu HasHaueHUU HaKa3aHUS JIUITY,
OCYXKOEeHHOMY B 0COO0OM IOPSIAKE, IIPY PEIUAUBE IPECTYIJIEHUHN CIIeAyeT UCXOOUTh He U3
MaKCHMAaJIbHOTO CPOKAa MK pa3Mepa HauboJjiee CTPOrOro BuOa HaKal3aHUsI, a U3 2/3 3TOro



HaKa3aHUusd.

[IpencraBnseTcss 4TO, BOIPOCH Ha3HaYeHUsI HaKa3aHUS 110 IPUT0BOPY, IOCTAHOBIIEHHOMY B
cooTtBeTCcTBUH CO CT. 316 YIIK P®, gonXKHBE peryaiupoBaThCs YTOJIOBHBIM 3aKOHOM, IIPHU 9TOM
«JIBTrOTa», yCTAHOBJIEHHAS JIUIAM, OCYKIEHHBIM B 0COO0M MOPSIIKe, HOJIKHA OuddepeHIIupPoBaTHCS
B 3aBHCHUMOCTU OTTOT'O, OCYKIOa€eTCs JIU JIUIIO BIIePBLIe TUOO0 B €ro IeiCTBUSAX UMEEeTCS PEeluauB
npecTyruieHuil. Hanpumep, o1 mOCIeqHUX MOXKeT ObITh yCTaHOBJIEHA BEPXHSAA I'PDaHUIla HaKa3aHUS,
paBHas 3/4 MaKCHUMalIbHOTO CpOKa WX pa3Mepa Haubojiee CTPOTOTro BUAa HaKa3aHU,
IPEeNyCMOTPEHHOTO 3@ COBEPIIeHHOEe MPECTYIIIEHNUE.
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