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ArynoBa Exatepuna EBreareBHa

Hay4YHBIM PYKOBOOUTEND, KaHI. IOPUI. HayK, HOLeHT MHCTUTyTa 9KOHOMUKU U
IpefnpUHUMAaTEeIbCTBa HallmoHanbpHBIU NCCIIEef0BaTEeIbCKUY HuKeropogCKmu rocygapCTBEHHBIN
yauBepcuteT uM. H. U. JIo6aueBckoro, P®, r. Huxuuit HoBropon

AuHOTamusi. B cTaThe aBTOP pacCMaTpuBaeT MOOPOCOBECTHOCTH IIPU COBEPIIEHUH CHEIOK KakK
OCHOBOTIOJIATAIOIINY IPUHIIUT COBPEMEHHOT'0 I'PaKAaHCKOT0 3aKOHOAATEILCTBA; CYIIECTBYIOIINE
CpenCcTBa peayn3alluy IPUHINIIA, a TaKXKe IpeajaraeT CBOU CPeACcTBa 00eCceYeHusT
n06POCOBECTHOTO MMOBEAEHMUS YIaCTHUKOB CHOEJIKH.

Lemns paGOTbI - paCCMOTpEeHHE BOIIPOCOB, CBA3AHHEBIX C JIOGpOCOBeCTHOCTBIO COEJIKH.

I71st mOCTUXKEHUS 1e/u ObIIM TTOCTABIIEHBI CIIEAYIONIME 3aJa4Yi: PACCMOTPETh CYIIECTBYIOIHE
ompefeneHus HOOGPOCOBECTHOCTHU CAENKHU; OXapaKTepHU30BaTh METONLI 00ECTIeUeHU
m0OPOCOBECTHOCTH; OMMMCATh BO3MOXKHEIE BAPUAHTE HEJOOPOCOBECTHOT'O TOBEAEeHUs YIaCTHUKOB
CHOeJIKW; IPEenJIOXUTH CBOM BapHaHTHI o0ecriedyeHuss HOOPOCOBECTHOCTH.

B coBpeMeHHOM IOPUAUYECKOM COOOIIIECTBE yKe HET CIIOPOB OTHOCUTEJIBHO IIPUHIIUIIOB
COBPEMEHHOT0 3aKOHOMIaTeJIbCTBa. B TozKe BpeMsi, CYOBEKTHI, KeIaoIue 000UTH 3aK0H,
COBEPIIEHCTBYIOT CIIOCOOBI IIPOTUBOIIPABHOI0 IOBEIEHUsI, HAXOMOST BO3MOXKHOCTh HAPYIIIUTh
OCHOBHBIE TIPUHIIUITH I'PAzKIAaHCKOT0 3aKOHOOaTeIbCTBA, KOTOPOe SIBIseTCsI 0a30BOM OTPACIIBIO
POCCHUIICKOI0O IIpaBa U PeryIupyeT caMble pa3HooOpas3HbIe TPAaBOOTHOIIEHUST, YUYaCTHUKAMU KOTOPHIX
SIBJISTIOTCSI He TOJIBKO (DM3UYEeCKHe U IPUONYEeCcKHe JIMIla, HO U TOCYIapCTBO.

HecMoTps Ha gpeBHUE KOPHU IIPUHIIUIIA OOPOCOBECTHOCTU, KOTOPHIE YXOOSAT K MCTOKaM PHMCKOTO
IIpaBa, Cpefy MO3UIUY YUEHBIX Hellb3sl HaliTu eqUHOTI0 MHEHUs, a COBPEMEeHHBIN 3aKOHOHaTesb He
OaéT OMHO3HAYHOI'O OIPEMEIEHUsST TEPMHUHA «J00POCOBECTHOCTEL». ['pakaaHCKu Kogekc PO numb
yIIOMUHAaeT JaHHBIN IPUHIUNI 0e3 TOYHOTO TOJIKOBAHUS ero CymHOoCcTu. Tak, cornacHo 4. 3 ¢T.1 T'K
P® npuHIUD 106GPOCOBECTHOCTH, 00s13aTeNleH NIl YYaCTHUKOB I'PaKHaHCKUX IIPaBOOTHOIIeHUH [1].

Cornacuo IloctaroBnenuto [Ineryma Bepxosroro cyga P® Ne 25 ot 23.06.2015 «O nnpumMeHeHUHn
CymaMH{ HEKOTOPBIX MOJI0OKeHuHU pa3fena I vactu I I'paxkpgaHckoro kogekca Poccurickon
demeparuu», HOOPOCOBECTHOCTh UJIX HETOOPOCOBECTHOCTh ITIOBEIEHUSI CTOPOH OyIeT OMpenessaiThCs
MCXOMs U3 ITOBEOEHUSI, 0KUOAaeMOT0 OT YYaCTHUKA I'PaXKIaHCKOT0 000p0OTa, KOTOPHIM YUYUTHIBAET
ITpaBa ¥ CBOOOMLI OPYTUX YYAaCTHUKOB. [I0OPOCOBECTHOCTh MENCTBUM SIBIISIETCS NPE3YMIILIUEH,
CIIeloBaTEIbHO, YTOOBI IPU3HATDH OEeMCTBUS CTOPOHBI HEJOOPOCOBECTHLIMY, HEOOXOOUMO 3TO
moka3zarTh [3].

YTo XKe IIOHUMAaeTCs 101 HegoOPOCOBECTHHIM MoBemeHueM? HemoOpoCcoBECTHRIM ITI0OBEIEeHUEM
cnenyeT cUuTaTh 00MaH KOHTpareHTa (CoobIeHrne HeJOCTOBEPHBIX CBeIeHUN NN UX COKPBITHE),
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mercTBUS B 00XOI 3aKOHA C IIPOTHBOIIPABHOM II€JIBI0, 310ynoTpebienue mpasoM [4]. Crnemyert
OTMETHUTD, YTO, 10 MHEHUIO aBTOPa, K HeHOOPOCOBECTHOMY TTOBEIEHUIO MOXKHO TaKXkKe OTHEeCTHU
COBepIlleHe MHUMBIX 1 ITPUTBOPHEIX caesioK (ct. 170 'K P®). [laHHBIe Pa3HOBUOHOCTH HUUTOXKHBIX
CIEeJIOK CJIelyeT OTIUYaTh OT OPYTUX BUIOB HEOTOOPOCOBECTHOTO IIOBEIeHUSI, TaK KaK OHHU
IIpedrosaralT HeHaaexallee IoBeaeHre 00eux CTOPOH COEJIKHU, YTO TO3BOJISIET BLIAEIUTh TaHHBIE
OEeNCTBUS B OTOENbHYIO KaTerOpuio.

B mpaBOTpUMEHUTENBLHON IIPAaKTUKE eCTh HECKOJIBKO METOIOB 00ecIiedeHus: HOOPOCOBECTHOCTHU
TOBeJeHUS KOHTPAreHTOoB. Bo-mepBriX, 3¢ (PeKTUBHO IPUMEHSIETCS METOL BOCCTAHOBJIEHHUS ITPaBa,
KOT[Ia ClIeJIKa MPU3HAeTCs HeOelCTBUTEIbHOM U ITOCTPadaBIllasi CTOPOHA MOXKET II0JaTh MCK Ha
BOCCTAHOBJIEHME HaAPYIIEHHBIX IIPaB ¥ Bo3MellleHne YORTKOB. OMHAKO, MaHHBIE MEPHI IPUMEHSIIOTCS
TOrfa, KoTha IIpaBo yKe HapyIlIeHo, K TOMY ke, 04eHb cJ1abo BhIpakeHa IIPEeBEeHIHS II0OBTOPHOTO
OeNINKTa TEMHU Ke JIUIaMu.

K cpemcTBam obGecredeHUsT UCIIOTHEHUS CAEeJIOK OTHOCSITCS HEeYCTOMWKA, 3ajI0T, 3a[aToK,
o0ecIeynTeIbHEIHN IIaTeXK, BEICTYIAs METOOAMM MaTePHUaIbHOTO CTUMYIHPOBanusa. OOuH U3
KOHTPAreHTOB IIepefaeT JeHeXKHbIe CPEeICTBa, JOKYMEHTHI UJIH IIeHHBIE BeIIU C IIeJIbI0
VIOCTOBEPUTH CePhe3HOCTh HaMePEeHUH M0 3aKII0YeHNIO COeNIKY U TapaHTUPYeT 9TUM OelCTBUeM
HCIIOTHeHue 00s3aTenbCcTB. ClieyeT OTMETUTH, YTO MHOTa CyMMa HeyCTOMKHM, 3aJiora, 3aaTKa,
o0ecIeunTeIbHOTO IIJIaTexKa UM CTOMMOCTh yOep2KaHHOI Belll OKAa3hkIBAeTCSI HUKEe CYMMEI,
KOTOpasa MOXKET 6bITB II0JIy4€eHa Cy6']:>eKTOM B Xonoe HpOTHBOHpaBHOﬂ nesaTesIbHOCTU
(HemoOGPOCOBECTHOTO ITOBEIEHUS).

OcHoBHas npobieMa IPUMEHEHUS CYIIECTBYIOIIUX METOIOB 3aKJII0YaeTCsd B UX HU3KOHU

3¢ GEeKTUBHOCTH ¥ HEe HAITPABJIEHHOCTH Ha MPEBEHITNI0 HeqoOPOCOBECTHOTO ITOBemeHUsI. Kpome TOoro
HEeYyCTOMKa, 3aJlaTOK, 3aJIoT, 00eCcIeunTeIbHBIN IJIaTEeXK He BCerma 00eclieuynBaioT UCIIOTHEHNEe
00s13aTeIbCTB HEOOPOCOBECTHRHIM KOHTPAreHToM. HampuMep, Korga IIpoCcpoYKa UCIOJTHEHU S
OOTOBOPHEIX 00s13aTEILCTB HOOPOCOBECTHOM CTOPOHOM BEI3BaHA M3BECTHBIM CTOPOHE (opc-
MazK0poM, HO HeTOOPOCOBECTHEIM KOHTPAreHT TpebyeT omyiaThl HeyCTOUKU. Buautcsi, 94To
CYILIECTBYIOIIUX Ha CETOOHS CPENCTB HEJOCTATOYHO, @ OTCYTCTBHE B ['pakmaHCKOM Kopmekce PO
MIPEBEHTUBHBIX MEP CJIEAYET CYUTAThL MPOOETIOM B ITpPaBe, KOTOPBIM HEOOXOAUMO BOCIIOTHUTD IS
MPOGUITAaKTUKY TTPOTUBOIIPABHOTO TTIOBEIEHU .

B KauecTBe HOBOBBEEHUH 10 06eCcIedeHnI0 TOOPOCOBECTHOTO IOBEIEHHUST CTOPOH CHETTKU
MIPe/IaraloTCs CIeqyIolie BAapUAHTHI:

e [Ipu oOpalieHuy OOQHOM M3 CTOPOH [OT0BOPA B Cy[ ¢ TpeGOBaHMEM MIPU3HATH CHEJIKY
HeIeNCTBUTEIPHON M BOCCTAHOBUTh HAaPYIIIeHHBIE IPaBa B CBSI3U C HETOOPOCOBECTHRIM
IMOBEeIeHNEeM KOHTpPAareHTa OTBETYMKY Ha3HadvyaTh B KAaYeCTBe OOIMOIHUTEIbHON CaHKIIUU
BBIIIJIATY HITPada;

e [Ipu BeIHECEHUHU CymeOHOTO PellleHus 0 MPU3HAHUY CHOEJIKH HeOelCTBUTEIbHON U
BOCCTAHOBJIEHUH HapPYIIEHHBIX IPaB B II0JIb3Yy UCTIIA, 3allPETUTh OTBETYUKY COBEpIIaTh
ompenesieHHbIe BUMOBI CIEIOK B TEUYEHUEe OIpeneIeHHOT0 BPeMEeHHU, IIPU YCIIOBUHU, YTO
OaHHBIM OTBETYHK y2Ke HMeJI TAaKOH XKe CTaTyC II0 APYTrOMY aHaJIOTUYHOMY MCKY. [laHHASA
Mepa aHaJIOTU4YHa JUIMEeHWIO IIPDaBa 3aHUMAaTh OIIpedeyIeHHbIE€ OJOJIZKHOCTHU MJIM 3aHNMATbCA
oIpenesieHHON IesATeIbHOCTHIO B YI'OJIOBHOM ITpaBe. [TogoOHast Mepa MOXKET ITOMOYb CTOPOHE
0CO3HATh HEIIPABOMEPHOCTL CBOUX OEUCTBUM U M30e3KaTh ITOBTOPHOTO MEIUKTA.

e Benmenue peecTpa HeTOOPOCOBECTHHIX KOHTPAreHTOB cymamMu. Ilogo6Has Mepa crmocobHa
3aIIUTUTh OPYTUX YYaCTHUKOB I'PazkKIaHCKO-IIPaBOBEIX OTHOIIEHUM OT MeMCTBUM HepaguBOU
CTOPOHEHI, HAIIPABJIEHHBIX Ha MTOTyYeHWEe BBITOOHI 3a CYET YYaCTHUKOB I'DaKIaHCKUX
ITPABOOTHOIIIEHUH, OT IeWCTBUS, HEBIIPABJIEHHBIX Ha HEBHITIOJTHEHUE YCIIOBUYM COEJIKU U TakK
masee.

PaCCManI/IBaH BOIIPOC JIO6pOCOBeCTHOCTI/I MOZKHO OTMETHUTDH, YTO HadJiezxKalllee IoBegeHne CTOPOH
SIBIISIETCS OCHOBHOU KaTeFOpHefI I'PaXXOaHCKOTI'O 3aKOHOOATEeJIbCTBA. 3akmoueHue m00ro OOroBopa
OCHOBEIBA€TCsA Ha OOBEPUU CTOPOH OPYI OPVYTY. HOﬁpOCOBeCTHOG IIOBeOEeHue IIPE3IOMUPYETCA
Fpa}KHaHCKI/IM KOIOEKCOM U fABJIA€TCA OOHHWM M3 OCHOBHBIX IIPUMHITUIIOB OaHHOU OTpacCiiu IIpaBa, HO HE
CTOUT 3a0BIBATH O MepaxX InIpeaynpexgeHrsi HelIpDaBOMEPHOI'O ITIOBEeOEeHNsA U COOTBETCTBYIOIIIUX
CaHKIMAX C OIIPpeneJyIeHHEIMU IIPaBOBEIMMU IIOCJIIEOCTBUAMMU, KOTOPEIE GYJIYT BO3JIOZKEHEBI Ha
HeI[O6pOCOBeCTHOG JIUIIO I10CJI€ BEIHECEHUA U HMCIIOJTHEHUd PeIllleHusd Cyaa.
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