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AHHOTanusi. B maHHOU CcTaThe pPacKphIBAeTCs MOHSITHE adBOKAaTCKOM TalHBI. PaccMaTpuBaiOTCs
mpo6JieMbl 00ecIiedeHus: ee COXPaHHOCTU. M3yyaeTcss He0OXOOUMOCTb COOJIIOMEHUS U 3allUThHI
pexXuMa aJBOKaTCKOU TalHBHI.

Abstract. This article discloses the concept of client-attorney privilege. It is considered the
problems of ensuring safety of client-attorney privilege. The necessity of observing and protecting
the client-attorney privilege is studied in this article.
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[TosiBIEHME TAKOTO IIPABOBOI'0 MHCTUTYTA, KAK MHCTUTYT aABOKATCKOU TaWHBI O€peT CBOe Hadaso
ertle B [IpeBHeM Pume. [IpuHIIUII [OBEPHUS, OCHOBOIIOIATalOIINK B TO BpeMs, CTajl pOAOHAaYaIbHUKOM
TAaKOTO TOHSITHUS, CYLIECTBYIOIIErO U B HAIlle BpeMs, KaK aJlBOKaTCcKas TaliHa. MIMeHHO C 0COOBIM
3Ha4YeHUeM IOBepHUsi, KaK OCHOBEL [JI11 OKa3aHUs I0OPUAUYECKOU ITIOMOIIY U CBSI3aHO NOSIBIIEHUE
IIPaBOBOTO PETYJIMPOBAHUS UHCTUTYTa NpodheCCUOHaTbHOM afBOKATCKOM TalHbI. 3aKpelnjieHHas
oObIuaeM, affBOKaTCKas TalHa, 3ajl0KeHHas B OCHOBY B3aUMOOTHOIIIEHUM MeXKy aJBOKAaTOM U
OOBEPUTENIEM, CTala HeOTheMJIEMBIM COCTaBISIOIINM 3JIeEMEHTOM IIPO(eCCHOHaTbHOT O
IIpeaCcTaBUTENILCTBA B COBPEMEHHOM MUPE U B TOM 4ucie B Poccutickoir ®emepanuu. Bompoc
COOIIIONe s afBOKaTCKOM TallHEL B COBPEMEeHHOM Poccuu ABIsSeTCS 0YeHb CIOPHBIM U aKTyaJlbHBEIM
B CBSI3U C Pa3HBIMU MHEHUSIMHU I10 IIOBOLY €€ «abCOIIOTHOCTH» KakK TaKOBOM.

IIpexkme Bcero, Ha¥aB TOBOPUTHL 00 afBOKATCKOM TaliHe, He0OXOOMMO PACKPHITh CYITHOCTH JaHHOTO
TepMuHa. Tak, afBOKATCKON TaWHOM SBIISIOTCS JII00BIE CBeNeHUs, CBsI3aHHbIe C OKa3aHUueM
aJBOKATOM IOPUONYECKOUN IOMOIIIX CBOEMY MOBepUTelo. HanpuMmep, Takue CBeIeHUs Kak caM (paKT
oOpallleHus K agBOKATYy, CBeNeHus, IIOyYeHHbIe OT MOBEPUTEIIsI, YCIIOBUS COTJIAIIIeHUS,
nHpopMalusa coopaHHasi afBOKATOM B XOMe ero aJBOKATCKOI mesTeIbHOCTU. McuepnbIBaloIni
CIIMCOK TAaKUX CBEIEeHUI 3aKOHOOaTelIeM YeTKO He omnpemesieH. CaMo onpeneneHne agBOKAaTCKOU

SHensesa E.O. IIpo6iembl o6ecneueHus coxpaHHocmu adsokamckoll matiHul 8 coepemeHHol Poccuu // CmydeHueckull
¢popyMm: 31eKMpoH. Hay4H. dHcypH. 2019. Ne 42(93). URL: https://nauchforum.ru/journal/stud/93/64326 (6ama obpaweHus:
06.09.2025).



TaWHBI 3aKPEIIeHO 3aKOHOomaTeneM B cTaThe 8 @emepanbHOTo 3akKoHa oT 31 mas 2002 r. N 63-03
"O6 amBOKATCKOM AesSTeNbHOCTH U agBoKaType B Poccuiickoit ®emgepanun». O HEOOXOOUMOCTHU
CcoxXpaHeHHe aJBOKATCKOM TalHbI TaKXKe TOBOPUTCS U B PA3/IMYHBIX MEeXOIyHapPOOHBIX akTaX. Tak, B
«O06111eM KoeKce IIpaBUJI [JIsi aABOKATOB CTPaH EBPOIEMCKOro coo0IecTBa» CONePKUTCS pa3mernn
«IIpodeccronanbHas TaliHa», B KOTOPOM T'OBOPUTHCS 0 KOHPUIEHIINAIPHOCTH NHDOpMaIuu 1 00
OTCYTCTBUU CPOKOB MaBHOCTH, KaCaeMbIX COXpPaHeHUs MpodeccruoHanbHOM aIfBOKATCKOM TalHEI.
IMpuHLIMT cCOOMIOOEHNUS aABOKATCKOM TalHBI TaKKe OTPaXKeH B «XapTUXU OCHOBOIIOIATAIOIUX
MIPUHIIMTIOB afBOKATCKOMU AesATenbHOCTU» OT 19 Mas 2016 r. Hy>KHO y4uUTHIBaTh, UYTO IpaBUjia
coxpaHeHUus npodeccuoHarbHOU TaWHBI PACIIPOCTPAHSAIOTCS U Ha MOMOIITHUKOB U Ha CTaXXepoB
a[IBOKATa, a TaK¥Ke OPYTUX COTPYAHUKOB, pab0TaIINX B aBOKATCKUX 00Pa30BaHMUAX, O YEM OHU
HETIOCPEICTBEHHO [alOT ITOAIMCKY O Hepas3TJjlallleHUU IIPHU ITOCTYIJIEHUM Ha TaKyi paboTy.

Cam ke afgBOKaT COTJIAaCHO 3aKOHOOATEJILCTBY 00 agBoKaType U Takxke 1.3 cT. 56 YIIK PO He moxkeT
OBITH HU BEI3BAH, HU AOIPOIIEH B KAYeCTBe CBUAETENS 00 00CTOSITEIbCTBAX, CTABIINX eMY
M3BECTHBIMU B CBSI3U C O0pallleHneM K HEMY 3a I0PUONYECKON ITOMOIITBIO UJIH B CBSI3U C €€
oKazaHueM [2, cT. 56].

BaxkHO 3HATh TO, YTO OT CBOEM 005I13aHHOCTH XPaHUTH HpO(beCCI/IOHaT[I:HYIO TaI;'IHy aJBOKAT MOZXKeET
OBITH OCBO60}KJIGH TOJIBKO OJOBE€pUTEJIEeM. Cormnacue xe OOBEPUTEJIA Ha IIPEeKpPallleHne IenCTBUS
AIBOKATCKOM TaWHBI TOJIZKHO OBITh BEIPDAQ2KEHO B IUChMEHHOU (bopMe B IIPDUCYTCTBUU CaMOTI'O
aIBOKATa B YCJIOBUAX, KOTOPBIE TaAKXKe€ MCKIIIOYAI0T BO3O€eNCTBUE Ha OoBepUTEJIA CO CTOPOHEI
aIBOKaTa U TPETbUX JIUII.

CTOUT TaKXkKe OTMETHUTH (haKT CYIIeCTBOBAHUS HEKOTOPOTO UCKIIOYEHHUSI, COCTOSIIIETO B TOM, UTO 0e3
COTJIaCusI MOBEPUTENISI afBOKAT BIPaBe MCIOJIb30BaTh COOOIIIEHHBIE MYy IOBEPUTENIEM CBEOEeHUS IIPHU
paccMOTpeHUY I'PaXKIaHCKOTr0 CIIOpa MeXK/y MOBEPUTEIeM U CaMUM afBOKATOM, HJIM XKe [JIsT CBOeH
3aIIUTH 110 BO30YKIEHHOMY IPOTUB HEr0 HUCHHUIIIMHAPHOMY IPOU3BOIACTBY UJIX K€ YTOJIOBHOMY
mesly. B Tex xKe ciy4asix, KOTHOa pasriallieHrue KOHGUOeHIInaIbHOU HH(pOopMaIuu TpedyeTcs 1o
3aKOHY HJIM IO ITPaBOMEPHOMY TPeOGOBaHUIO CO CTOPOHEI CyHa, afBOKaTy HEOOX0OUMO 3a60TUTHCS O
TOM, YTOOBI HE TPEeOOCTaBUTDL OONbIINHE 00beM HHGOPMAIINY, YEM 3TO HEOOXOOUMO B MaHHOM
KOHKPETHOM CJTy4ae.

ITpoGrnemMa HapylUIeHUs aJlBOKATCKON TaWHBI B COBpeMeHHOM Poccuu sIBIsIeTCS aKTyaJIbHOM U CTOUT
o4eHb OCTpo. PefepanbHas IanaTa afBOKaTOB €2KeTOOHO QUKCUPYET ClIydau, KOTAa B afBOKATCKUX
00pa30BaHUsX IPOBOOSTCS OOBICKU C I1€JIbI0 IIOJIYUYUTh 110 [ejly CBeleHNs, COCTaBIIAoIIIe, KaK
IIPaBUJIO, afBOKaATCKYIO TalHYy.

Mo2KHO yTBEpXKOaTh, YTO OCHOBHOM ITPUYUHOM, MOPOKAAIOIIEN JaHHbEIe HapyLIeHUs, IBISETCS
HEeCOBEPILIEHCTBO 3aKOHOOATeJIbCTBA. [[eMCTBYIOIIME Ha HAaCTOSIIIUNY MOMEHT IIPaBOBble HOPMEI He
ofecmeunBalOT B MOJTHOM Mepe 3allluTy agfBOKATCKOM TaWHHEI OT HapYyIIIeHUH UMEeHHO CO CTOPOHEI
IPaBOOXPaHUTEJIbHBIX OPTaHOB.

[IpoGenkl, cogepkalliiecs B 3aKOHOIATeIbCTBE, perjlaMeHTUPYIOeM IIPOKU3BOACTBO CIIEICTBEHHBIX
OeNWCTBUM, OIePaTUBHO-PO3BICKHEIX MEPOIPUATHH, a TakKKe oOecnieueHre OKa3aHUs I0OPUANYECKON
IIOMOIIIM JIUIlaM, HaXOOAIIUMCS IO CTpaXKeu OO Cyda, IPUBOOAT K Pa3IndHOMY IOHUMaHUI0 U
TOJIKOBAHHUIO IIPABOBEIX HOPM CO CTOPOHEI IIPABOIIPMMEHHUTEJIEHBIX OPIaHOB, YTO HA IIPAKTHUKE U
IIOPOXKJaeT MoCATaTeNIbCTBa Ha IpodecCroHanbHYI0 afBOKaTCKyI0 TalHy. McripaBieHne aHHOU
CUTyallu¥ BO3MOXKHO IIyTEM YCOBEPIIEHCTBOBAHNS 3aKOHOJATEJILCTBA B I1€JIOM - [eMCTBYIOIINUX
HOPMAaTHUBHEIX ITPABOBEIX aKTOB, IPUHATUS HOIOIHUTEILHBIX HOPM, PETIaMEeHTUDPYIOIINX
aIBOKATCKYIO TAlHY.

Hu OCMOTDPHI, HU BEIEMKHU OOKYMEHTAIIMN aOBOKATOB HEJIb34 OIIPABAOBIBATE HUKAKHNMHU
C006pa}KeHI/IHMI/I U HaMEepeHHUAMH, IIYCTh U Ka3aJIOCh OBl GJTaTUMH. IaHHBIE IENCTBUSA IIOOPHIBAIOT
KOHCTUTYLIMOHHBEIE OCHOBEI, TAaPAHTUPYIOIIXE KaXKIOOMY I'PaKIAaHUHY IIPAaBO HA 3alllUTY. dakKT
OTCYTCTBUA CaHKIUU [OJIs OPraHOB IIPABOIIOPAOKA 3d HapPYIIEeHue ATBOKATCKOM TaMHBbI IIPUBOOUT K
0e3HaKa3aHHOCTU JINII, KOTOPEIE€ Ha Hee II0CATal0T.

B mpoTuBOBEC 3TOMY, TapaHTOM COOJTIOEHUS aJlBOKATCKON TaMWHBI CO CTOPOHBI afBOKATa SBISIOTCS
MeXaHW3MBbl QUCIUTIIMHAPHOM (11.2 4.2 cT.16 @3 «O6 agBOKaTCKOM OesTeIbHOCTY U aJlBOKAType B
Poccutickoit ®epepanun») u agMuHuCcTpaTUBHON (€T.13.14 KOAIT P®) OTBETCTBEHHOCTH 3a €€



pasrnamenue [3, cT. 13.14].

Ho cymectByeT u gpyrasi CTOpOHa JaHHOM MpoOIeMbl - 9TUYecKasi 1 MopajibHasi CTOpoHa. Korma
repen agBOKaTOM CTOUT HeJIeTKUM MOPAJIbHBIN BEIOOP B TeX CIIy4asiX, KOTOa B Xome ero
OesITeNbHOCTH €My CTAaHOBUTCS U3BECTHO O ITPECTYIIEHUIX, HallPpUMEP CBSI3aHHBIX C
TEPPOPUCTUYECKOU [esITeJIbHOCThI0. Heob6xomuMoCTh COOMIOmEeHUsT afBOKATCKOM TalHHI,
OXpaHseMOM 3aKOHOM, CTAaBUT aiBOKATa IIepe[ CI0XKHBIM BEIOOPOM, HAPYIIUTEL €€, TEM CaMBIM,
BO3MOXKHO IPeIOTBpPaTUB CTPAIIIHOE IPECTYIIIEHNe, UJIM BCe XKe CJIefoBaTh NpednucaHusaIM 3aKoHa
00 agBokaTtype u Komekcy nmpodeccroHanbHOM 3TUKHM alBOKaTa, HE OTXOMS OT CYyTH CBOEro cTaTyca
3alllMTHUKA, IIPU 3TOM OCTaBHUB Ha CBOEU COBECTHU ZKEePTBEI, KOTOPEIE MO2KET IIOBJIEYEL €TI0 MOJIYaHue.
B maHHOM cily4yae uMeeT MeCTO IPOTUBOIIOCTaBJIEHME HOPM IIpaBa HOpMaM Mopanu. 3ydyas aToT
BOIIPOC C AHHOY CTOPOHBI, MOXKHO 3aIyMaThCs 0 HEOOXOOUMOCTHY M3MEHEHUS CTAaTyCa agBOKATCKOM
TaWHBI C aOCOTIOTHON Ha OTHOCUTEIIbHYI0. OCYIIECTBIIEHNE 9TOTO BO3MOKHO, HAIPUMED, IIyTeM
periaMeHTallud UCKIIYUTENIbHBIX CIIyYaeB, B KOTOPHIX afBOKAT MOT ObI PACKPBITH CBOIO
mpodeccroHanbHyIo TaHy. Ho He mpuBeOeT JIX 3TO K 3JI0YIIOTPeOIeHUIO II0 OTHOMIEHUIO K
COXpaHeHHUIO aJlBOKATCKOM TaWHbl? He OymeT /Iu IOJopBaHOo JoBepue K 3allIUTHUKY CO CTOPOHEI
KJIMeHTa, BeIb HOBEePUs K afBOKATy He MOXKeT OLITh 03 YBePEeHHOCTH B COXpPaHEeHUHU
npodeccruoHaNIbHON TaWHBI, 1 MMEHHO II03TOMY €€ COoOMofeHe ABIAeTCS 6e3yCIIOBHEIM
IIPUOPUTETOM [IEeSITEIbHOCTU alBOKaTa. Borrpoc He0OX0OMMOCTHY OOBEePUs K afBOKATy U COXPAaHHOCTH
aIBOKATCKOM TalHHI OTPaxKeH B cTaThe 6 Komekca mpodeccroHanbHOM 3TUKU afBoOKaTa. Ho mpu
9TOM CTOUT OTMETUTH, UTO B cTaThe 10 manHoro Kogekca maeTcs yKalaHUe Ha TO, YTO 3aKOH U
HPaBCTBEHHOCTH B IpodeCcCuu afijBoKaTa SIBISIeTCS BCe-TaKM BEHIIIE BOJIM HoBepuress. OTciooma
crenyeT, YTO HUKaKue IIPOChOBI 1 TPeOOBaHUS MOBEPUTENS, MMEIOIUe ITPOTUBO3aKOHHBIN XapaKTep
WK JKe MIpenoJiarailinue HapyiueHus Kogekca aTUKY agBOKATOB HE MOTYT OBIThH UCIIOJTHEHH! [4, CT.
6] .

ITomBOmst UTOT, CTOUT OTMETUTD, YTO KOH(PUIEHIINAIbHOCTb CBeJeHUN SIBIISIETCS He IMPUBUIeTruen
agBoOKaTa, a ImofgJiexKalllixX OXpaHe, B CUNly CT.45, cT. 46, cT.48 KoHcTuTtynuu PO, rapaHTull 3alllUTHL
3aKOHHHLIX UHTEPECOB JOBEPUTENs, T.€. TapaHTHel I'paXIaHuHa UIX JIUIla 00paTUBIIET0oCs 3a
ITOMOIITBI0 K agBoKaTy. HecMoTps Ha TOT GaKT, YTO OelCTBYIOIlee 3aKOHOOATEIbCTBO, KA3aI0Ch OI,
y2Ke IOCTaAaTOYHO [eTaJIbHO PETYIUPYET MHCTUTYT aBOKATCKOU TallHBI, BOIPOCH BCE K€ OCTAalTCH, U
OHU SIBJISIIOTCS TOM caMol ITpo6IeMoM ¢ KOTOPOM CTAaJIKMBAIOTCS KaK IpakjaHe B CBOEM XKU3HU, TaK
U IPaBONPUMEHUTEJIH.
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