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INIOHATHUE U CUCTEMA I'PAKITAHCKO-ITPABOBbBIX CITOCOBOB 3AIIUTHI ITPABA
COBCTBEHHOCTHU U UHbBIX BEIITHLIX ITPAB

brikoB Biaagumup IlerpoBuu

MarucTtpaHT, HerocygapcTtBeHHOe 00pa3oBaTesibHOe YaCTHOE yupeXaeHue BhICIIero o0pa3oBaHUs
Mockosckusi ®uHaHCcoBO-IIpomEIIIeHHEN yHUBepcUTeT "Cuneprus”, PO, r. Mocksa

[lanHast Hay4YHas pa®oTa, HallMCcaHa Ha OCHOBAHWY aHaJn3a AeHCTBYIOIIEero POCCHUUCKOTO
3aKOHOOaTeIbCTBa pPaboTa paCKphIBAaeT COAepKaHue MOHATHUS "CUCTEMEI CIIOCOO0OB 3allIUTH ITpaBa
COOCTBEHHOCTH U MHBIX BEITHHIX IIpaB". B cTaThe meslaeTcs MOMBITKA IPOaHATM3UPOBaTh
COBPEMEHHYIO CUCTEMY CPENCTB I'PakIaHCKOI'o IpaBa Poccuu, O 3alUTHI BEITHEIX IIPaB
CyOBEKTOB Ha OCHOBE CHUCTEMEI 3aIUTHHIX Mep.

OO6BEeKTOM HaIIIero HUCCjiedO0BaHUA ABIIATCA 06I_T_IeCTBeHH'bIe OTHOIIIEHU A, CKJIaObIBAIOIINECH IIPKU
IIPUMEHEHNHU 3aKOHOOAaTEeJIbCTBa O CUCTeMe cI1oco0oB 3alllUTEI IIPaBa COOCTBEHHOCTH U MHBIX
BEIITHEIX ITPaB.

Llenpio HAaCTOSMIErO UCCIeAOBaHUSA SBJISIETCSI KOMIIJIIEKCHOE n3ydeHue Hp06HeM IIPaBOIIPMMEHEHUA
IIPpHU 3allliTe IIpaBa COOCTBEHHOCTU W MHBIX BEIITHBIX IIpaB.

KiroueBnle CcioBa: rpakgaHCKHe IpaBa; BelllHbIe [IPpaBa; CPeaCcTBa MPaBOBOM 3aAIl[UTHL; IIpaBa
CcOOCTBEHHOCTH.

Bo3MOXKHOCTB OId Cy'6']:eKTOB Sd)(l)eKTI/IBHOFO HUCIIOJIb30BAHUSA BEIIIHBIX ITPAB HAIIPAMYIO CBA3aHa C
CyllleCTBOBaHHEM CHUCTEMEI 3alllUTHHIX MEP, HAalIPpaBJIEHHBIX Ha obecmeyeHue peann3anum 3TUX
CY6'B€KTI/IBHBIX IIpas.

[Ipu 3TOM cucTeMa CpPelCTB 3alIUThl B IIMPOKOM CMEICTIE BKIIOYAET MEepPhl 3allUThHl Pa3IUYHBIX
oTpacsey IpaBa - KOHCTUTYLMOHHOT O, YTOJIOBHOT'O, afMUHHUCTPATUBHOT' O, TPYAOBOTO, TPaXKaaHCKOI'0
U 1p.

Crnenuduka 00beKTa U MEeTOfla KaXKIOW U3 OTMEeYEeHHBIX BeTBEH IIpaBa, 4To, 6€3yCIIOBHO,
BbIpazKaeTCsl B MeTOaX 3alllMThI BEIIIHLIX IIPaB, CBOMCTBEHHBIX TOW UJIM MHOU M3 3THUX BETBEU IIPaBa,
IIpuBesia K He0OXOOUMOCTH B CUCTEME ITPABOBBIX CPEINCTB BOOOIIe pa3jindyaTh KOHCTUTYIIMOHHBIE
Cpe[fcTBa 3alllUuThl, aAMUHUCTPATUBHLIE U IIPABOBHIE, TPaXKIaHCKNeEe U ITPAaBOBLIE CPEACTBa 3allUThHI
BEIIIHBIX IIPaB.

Takoe pa3rpaHuydeHue, paBHO KaK M BKJIIOUEHUE B CUCTEMY CPEJCTB 3alllUTHl PA3JTUYHBIX OTpaciei
IpaBa, He TIPefCTaBIsIeTCSA OMIUOKON C TOYKU 3peHus Gpuaocopum u TeOpuu Ipana.

ITop conuanbHOM CHCTEMOU B II€JIOM ITIOHKMMAaEeTCs "COBOKYIIHOCTh CBSI3aHHEIX MeXAy coOoMU
KOMITOHEHTOB TOU WJIM MHOU IIPUPOMHI, YIOPAAOYEHHBIX OTHOIIIEHUSIMY, UMEIOIIUMHU BIIOJIHE
omnperereHHbBIe CBOMCTBA"; "B CTPOTrOM CMEBICJIE 3TOT'O CJI0OBa CUCTEMA €CTh IIeJIOCTHOE
obpas3oBanue"[1].

PazyMHO myMaTh, 4TO TaKas TPaKTOBKa CHUCTEMEHI "BIOJIHE IPUMEeHUMa U K TaKOMY COITMAIbHOMY
00BEeKTy, Kak IIpaBo".

CyIIHOCTE ITPABOBOM CHCTEMEI B IIOJIHOW Mepe PacKphIBAaeTCsI B OIpenesieHun, fanHoM E.B.
HBaHOBOI " ...TpaBOBasi CUCTEMa MIPEeCTaBIIsieT cO60M COBOKYITHOCTb 0COOLIX (hopm
T'OCyoapCTBEHHOI'O BIIMAHUSA, UMEIOIITUX HOpMaTHBHbeI n HpaBOBOfI XapaKTepP, KOHKPETHYIO ILIEJIEBYIO
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HaIIPaBIeHHOCTh, PYHKIMOHAIBHEIN IIOPSANOK KOTOPHIX ITOOYNHEH BajKHEUITUM IIPUHIINIIAM
IIPaBOBOT'O OIIOCPENOBAHUS COIIMAJIBHEIX OTHOIIIEHUHM U CO3[4aeT YCTOMYMBYIO LIEJIOCTHOCTE U €IUHYIO
KOOPOWHUPYIOMYIO (MHTETrPAJIbHYI0) CIIOCOOHOCTh TAaKOI'0 LIEJIOTO.; 9Ta CIIOCOOHOCTh IIPOSIBIIIETCS B
o0I1Ie# perynssTUBHOM (QYHKIIUH TPAaBOBOM cucTeMbl"[2].

I[To3TOMYy MOXKHO TMPEATOJIOKUTD, YTO CUCTEMA CPENCTB 3AIIUTH BEITHHIX TIPAB MPEACTaBIIsIeT COOO0M
COBOKYTTHOCTH PAa3HOPOOHBIX HOPM TIPaBa, CBA3aHHBIX MEeXKIy co00i 0011el MpaBOBOM TPUPOMOH,
LeIsIMy U GYHKIUSMU 3allIUTH BEIHLIX IIPAaB, UX BHYTPEHHUM IIOPSAKOM, ITIOOYNHEHHEIM
MIPUHIIUIIAM TTPABOBOTO PETYITUPOBAHUS.

OpmHaKO HaC MHTepecyeT He BCsI CHCTeMa IIPAaBOBHIX CPEJICTB 3alllUTH BEITHHIX TIPAB, a

TOJIPKO TpaxkmaHcKasi. CUCTEMHO-CTPYKTYPHBIN METOI UCCIeNOBAaHMUS TO3BOIsSIEeT "BCKPHITh U
BBIIEJIUTh BHYTPU CBOEH T'PYIIIIEI 9JIEMEHTHI, 00JIaaoIie NOCTATOYHBIMY HHINBUIYATbHBIMU
ocobeHHOCTIMU".

TakuMm o6pas3oM, 1o MHeHH0 E.B. ViBaHOBOM, ITpK OMpenesIeHHON aHaIUTHYEeCKON JaHHOCTH MOXKHO
BBIJEJIUTH CBSI3U U B3aMMOCBSI3U MeXKOYy 3JIeMeHTaMU CUCTEMBI, CO3AIINMU OPraHu3alliOHHYIO
OCHOBY (pOPMUPOBAHUSI KOHKPETHHIX (PYHKIIUN CUCTEMHI.

Hcxons u3 GyHKIMOHATBHONW HAMTPAaBIEHHOCTH, B CUTYy CIIeIU(pUKU 00bEKTa U MEeToa
TPaXKIaHCKOTO TIPaBa, CIeayeT BLIAENUTh U3 COBOKYITHOCTH IIPABOBHIX CPEICTB 3alIUThHI BEITHBIX
IIpaB I'PaxkIaHCKO-IIPABOBLIE CPELICTBA U PACCMOTPETH BOIIPOC O TOM, KaK OHU 00pa3yloT CUCTEMY
TPaXKIaHCKUX CPECTB 3allUTHI.

I'pakgaHCKHE U IIPAaBOBbLIE CPENCTBA 3alllMThHI BEIHEIX IPAB TPASUIIMOHHO [Ee/IsTCS Ha BeIHbIe U
opunudeckKy o6s3aTebHbIe. B 9TOM cllydyae KpUTepreM Pa3HOCTH SIBIISIETCS ComepzKaHue
COCTAaBJISIONINX TPeOOBAHUH.

Ecnu HapyIeHre HENOCPeNCTBEHHO 3aTparuBaeT COOCTBEHHOCTD WU IPyroe BelllHoe IIPaBo, TO
IIpefocTaBiIsieTcs abCoNI0OTHAS 3allluTa pealbHOro xapakrepa. Jlunamu, 06523aHHEIMU IIepef
obJlalaTesieM BEITHOTO IIpaBa, SIBJISIOTCS BCE TPETbU CTOPOHHI-OCTAIbHBIE YUACTHUKU I'PaKOaHCKUX
npaBooTHOIIeHUN. O6BEeKTOM COOCTBEHHOCTH U MPABOBLIMU CPENCTBAMHU 3aIUTHI OT
HeOIIpaBIaHHOTO BIUSHUS BCerga SIBISeTCS MHONBUAYyaIbHAs BeIlb - OIIpeNesieHHas,
COXpaHUBIIAsCSA B HATyPeE.

K mpaBOBEIM CpefiCTBaM 3allUTHI IIpaBa COOCTBEHHOCTH OTHOCSTCS: 1) MCK COOCTBEHHUKA, He
SIBJISIFOIIIETOCST COOCTBEHHUKOM, K HE3aKOHHOMY BIIA[IEHUIO HE SIBIISIONIMMCS COOCTBEHHUKOM [IJIS
U3BATHUS BEIllH; 2) UCK COOCTBEHHHWKA 00 YCTpaHEHWHN HapPYIIeHUH ITpaBa COOCTBEHHOCTH, He
CBSI3AHHBIX C JIMIIIEHHEeM HMYIIeCcTBa.

HeKOTOp]:Ie IOPHUCTHI Cpenu Cyne6HbIX HCKOB BKJIIOYAIOT HCK O IIPUM3HAHUHU IIPABa CO6CTB€‘HHOCTI/I,
IIpaBa X03IUCTBEHHOT'O YIIPpABJIEHUA WUJIX IIPABa OII€PATUBHOI'O YIIPABJIEHUAd NMMYILIECTBOM.

OpmHaKO 3TO MHEHME Helb3s CYUTATh OOIIEIPUHSITHIM, TAaK KakK HEKOTOPhIe YUeHbIe BUOST B UCKEe
coOCTBEHHMKA IIPU3HaHNUE ero MpaBa COOCTBEHHOCTH (OTIEPaTUBHOTO YIIPABJIEHUS UITU
XO3$IIZCTB€HHOI"O ynpaBHeHI/IH OCOGGHHOCTHMI/I HEKAIIUTAJIUCTU4YECKOTI O HeﬂCTBHH U TeM CaMBbIM
OTPHUIAIOT €T0 HE3aBUCUMOCTh KaK CPEICTBO 3allUTHL. [[pyrue cYuTaioT, YTo TpeboBaHUE O
ITPU3HAHWHU ITPaBa-3TO BOBCE HE UMYIIECTBEHHOE TPpeOoBaHME, a CPEACTBO 3aIIUTHl KaKOT0-T100
cyorekTuBHOTO ITpaBa (Ctatesa 12 'K P®) [3].

He mMest BO3MOKHOCTH B XO[e HaHHOU PabOThl yTOYHUTL O IPU3HAHWY MCKA, MOXKHO TYT XK€ C
000CHOBAHHOM YBEPEHHOCTBIO CKa3aTh, YTO, IIOCKOJILKY 3aKO0H (cT. 12 T'K P®) yxe TpebyeT
MIPU3HaHUS IpaBa Ha KaKoe-Tru00 U3 CPECTB OXPaHbl, TO 3aKOHHLIN (POH[ He BIpaBe OTKA3hIBaTh B
VIOBJIETBOPEHUHU HMCKa O IPU3HAHUU IIPaB MHTENIEKTyalbHOM COOCTBEHHOCTH, IIPaB
XO3UCTBEHHOI'O BEeIeHU WU IpaBa X035MCTBEHHEBIX Ollepalil Ha KaueCTBEHHOM UMYIIECTBE 110
CaMOCTOSITEJILHOMY CIIOCOOY 3alllUTHl BEUIHHIX ITPaB.

[1s1 ropuaryecky 0093aTeIbHBIX CPENCTB 3alllUTH IPpaBa COOCTBEHHOCTH M APYTUX BEIIHHIX ITPaB
"XapaKTepHO, YTO UX ITPUTSA3aHNE He BhITEKAET U3 IIpaBa COOCTBEHHOCTU KaK TaKOBOIO, a
OIMpaeTcs Ha OPYyTUe IPaBOBble MHCTUTYTHL M COOTBETCTBYIOIINE 9TUM UHCTUTYTaM CyObeKTUBHEIE



paBa. [IpyruMu cjioBaMu, IOpUAWYECKH 00s3aTelIbHEIE CPeCTBa He 3alUIaiT COOCTBEHHOCTD
HaOpsaMylo, a TOJIbKO B KOHEYHOM cUeTe".

K IOpUOu4deCKH 06H3I>IBaIOH.II/IM CpenCTBAM 3allTUTEI BEIIHBIX IIPAB OTHOCATCA Tpe6OBaHI/I${ o)
BO3MEIIIEHUN yH.[ep6a, IIPUYMHEHHOI'O HEeUCIIOJTHEHHEM HUJIN HEHaJIe2KalllUM KCIIOJTHEHHUEM
OOroBOpPOB, Tp860BaHI/IH O BO3BpallleHuu Bellew, IIepenaHHbIX I10 JOTOBOPY, BO3MeEIIEHNEe
IIPUYNHEHHOI'O Bpella, BO3BPallleHHME HEIIPABUJIBHO HpI/IOGpeTeHHOFO UJIN COKOHOMJIEHHOTI'O
uMymiecTBa u T.O.

B ropupmueckol nuTepatype, Kak, COOCTBEHHO, U B 00IIel TEOPUM CUCTEM, He OBIJIO HU €IUHOT 0
IIPeCTaBJIeHUsI O CTPOEHUU cucTeM oOpa3oBaHus. HanbompIlinii HHTEPEC MPenCcTaBIISTIOT ABe
[MO3UIIMY, BEIpazKeHHbBIE II0 9TOMY BOIIPOCY B Teopuu mpasa[4].

B Hayke cymiecTByeT ellle OgHA I'pynia-gpyrue MeTOOE, He OXBaThIBaeMble 000MMU Ha3BAaHHBIMU.
HexkoTophle ydeHbIle OTHOCAT UX K HOpPMaM O IPU3HAHUU COEI0K HeOeUCTBUTEIbHEIMU, O
TIOCJTIEACTBUSX SIBKU IPakJaHWHA, MPU3HAHHOTO OTCYTCTBYIOIIUM UK OOBSIBIEHHBIM MEPTBBIM, U T.
IIpyrue Ha3BIBAIOT CIIEIIMaIbHBEIM X0OATalCTBOM 00 0CBOOOXKIEHUN UMYIIIEeCTBa OT apecTa (00
HCKJIIOYEHUM UMYIIleCTBa U3 UHBEHTaps). A TakKe B CaMOCTOSITEJIbHYIO TPYIINY CPENCTB
TpPaXKOaHCKOTO IIpaBa AJIs 3allUThl BEITHBIX IPaB BXOMOSAT IMIPETEeH3UN K TOCyJapCTBEHHOM BJIaCTHU, TO
ecTb TpeboBaHUs, TPECTABJIAETCA B OpraHbl TOCYIapCTBEHHON BJIACTU (MJIM B OpTaHbl MECTHOT'O
caMOyIpaBJieHus), IPU 3TOM IJIs 3allUTHL OT IPOTUBOIPABHEIX OEeUCTBUM I'OCYNapCTBEHHOM BJIACTH,
HapYIIAOIIUX BEIIHbIE TpaBa pU3NIEeCKUX JIUII.

Bo-miepBEIX, 00513aHHOCTH ITOJTHOTO BO3MeEIeHUS yiep6a, MPUIYNHEHHOT 0 (U3UUECKUM JIUIaM B
pe3ynbTaTe OedCTBUN UIu 0e30eiCTBUS IOCYyIapCTBEHHBIX OPTAaHOB, OPTaHOB MECTHOT O
CaMOYIPaBJIeHUST UINA UX JOIXKHOCTHBIX JIUI], B TOM YHCJIe ITyTeM OIIyOIMKOBAaHUS B KaUeCTBE
HOPMATHBHOTO ¥ HEHOPMATUBHOTO aKTa, HE COOTBETCTBYET 3aKOHY HJIM KaKOMY-JIH0O OIPyroMy
ImpaBoBOMY akTy (ctaths 16 TK PD).

Bo-BTOpHIX, TpeOOBaHKE O HEOEHUCTBUTETbHOCT HEHOPMATUBHOTO aKTa TOCYIapCTBEHHOTO UTH
MYHUITMIIATBHOTO OpPraHa, He COOTBETCTRBYIOIIETO 3aKOHY MM WHBIM ITPAaBOBBEIM akTaM (cTaTths 13 T'K
P®) u HapyImamuero BeIIHOe MPaBo UK HE3aKOHHO OTPAaHUYUBAIOIIETO BO3MOXHOCTH €T0
OCYIIIECTBIIEHUS.

OHHaKO IIO3UIKA, U3JIOZKEHHAaAd B OTHOIIEHUU I'PaXKIaHCKUX CPENCTB HpaBOBOI:I 3AllIUTEHEI B
OTHOIIIEHWH BEIIHBIX IIPaB, He SIBIISIETCS €IUHCTBEHHON ¥ NOMUHHUPYIONIEH B IOPUOUUYECKOMN
UTEepaType.

Takum o6pa3zom, A. I1. AuucumMoB, A. 4. PEIXKEeHKOB He pa3fensioT IO3UIMKM aBTOpa, pa3audas
3alIuTy ITpaBa COOCTBEHHOCTH, OCYIIECTBIISIEMYIO TOJIBKO MCTUTEJIbHBIMH U HEKPUTUUYECKUMU
MIPUTS3AHUSMHE, U 3aIUTy KOHKPETHOM COOCTBEHHOCTH, OCYIIECTBIIIEMYIO TaKxKe 00513aTeIbHEIMU
npuTsa3aHuaMu. [Ipy 9TOM OHM yKa3bIBAlOT Ha TO, YTO IPU HaAJIMYUM MeXKOy CTOPOHaMM AOTOBOpa O
ITpaBe Ha 3Ty Belllb, IPAaBOMEPHOCTDL MCKOBBIX TPeOOBaHMM O 3aIIUTe IIpaBa COOCTBEHHOCTH
UCKITIo4YaeTcs[5].

C.C. AnekceeB OTpaHUYMBAET ITOHITHE T'PAXKIaHCKON 3alIUTHI ITpaBa COOCTBEHHOCTH PeabHBIMHU,
MCTHUTENBHBIMHY, a He JeKJIapaTUBHBIMU OeNCTBUAMU[6].

3amuTa BEIIHBIX ITPaB-9T0 QYHKIIHUS, XapaKTepHu3ylollas B IIeJIOM BCe CPeACTBa ITPaBOBOM CHUCTEMEI
3alUTHl BEITHBEIX IPAaB, HE3aBUCUMO OT CYOCEKTOPaIbHOM WX WHCTUTYIIMOHAIBHOMN
MTPUHAIEXKHOCTH KaXXI0T0 U3 CPeACTB. 3HAUEeHWEe U MECTO B CUCTeMe MepP 3allUThl BEIITHBIX IPaB
TPYIIIE CPEOCTB 3alllUThH, IPUHAAJIeXKAIIUX PAa3/IMYHBIM UHCTUTYTaM, ONpPeIeIseTcss 0COOBIMU
3alayaMi, KOTOpHIe MPeanojiaraeTcs pemaTh IpUMeHeHHeM MeToa 3allluThl KOHKPETHOTO
WHCTHUTYTa I'PaXkgaHCKOTO IIpaBa. DTO Haubojee sIPKO MPOSBIISETCs, Korma (GaKTUYecKoe IPaBo yxKe
HapyIIIeHo. 3eCh UCII0JIb30BaHKe CPEeOCTB 3alllUThHl BEIHEIX, IOPUANUYECKHU 005I3aTeIbHEIX UIN UHEIX
IIpaB B KOHEYHOM CUeTe pellaeT Ipo0IeMy BOCCTAaHOBUTEILHOTO U KOMIIEHCAIIMOHHOT 0 XapaKTepa.

H3BecTHO, 4TO JII000M MHCTUTYT IpaBa PETYIUPYET CXOOHBIE (OMHOPOOHBIE) OTHOIIIEHUS B OTPACIIH
IIpaBa, He UMesI OTHOEJIBHOTO OT OTPaciii cy0ObekTa u MeToma. OMHOPOOHOCTh OTHOIIEHUM, BXOOSIIIUX
B MHCTHUTYT IIPaBa, OMMPeNesisieTCs He TONbKO (1 [Jake He CTOJIPKO) UX OOITHOCTHIO (PyHKIIUH, CKOITBKO



OOJHUM M T€M 2Ke€ IIPaBOBBIM XaPaKTEpPOM. OpgHako, ecnu OeTuKTHBIE 00s13aTeJIbCTBA U
O6H3aTeJ'IbCTBa, BEITEKAIOIe N3 He0OOCHOBAHHOTO O6OF8.1LI6HI/IH B Ka4YeCTBe 3alllMTHBEIX MeP,
SABJIAIOTCA OTHOCHUTEJIBHBIMU U O6H3aTeJ'IbHLIMI/I, OCyXKOeHHne U YCTPpaHeHue HapymeHHﬁ, He
CBSI3aHHBIX C JIMIII€HUWEM BJIaOEHMA, ABIIAIOTCA a6GCOIIOTHLEIMH 1 peaJ’IBHbIMI/I[G].

B npuHIMIE 5TO He OTHOCUTCS K CO3TaHMUI0 IIPAaBOBOM CUCTEMBI, U Pa3/INYHEIE XapaKTEePUCTUKU
3J7IEMEHTOB He SIBJISIOTCS NPENSITCTBUEM [JIT MHTEeTrpalliy IPaBOBLIX U 00513aTEIbHEIX CPECTB
IPaBOBOU 3allUTHL B CUCTEMY Mep I'PakKJgaHCKOW 3aIlUTHI.

TakuM 06pa3oM, COBpeMEHHAasi CUCTEMa CPENCTB I'PakgaHCKOTO ITpaBa (CpeACcTB) 3allUThI BEITHHIX
IIpaB IIpeAcTaBiIsieT OO0 COBOKYITHOCTh HOPM, CBI3aHHBIX O0IIEN PECTUTYIIMOHHO-

KOMITEHCAIIMOHHON (QYyHKIIMEN Pa3IUYHbIX MHCTUTYTOB I'PAKIaHCKOI0 IIpaBa, a TaKXkKe
peryIupyeMbIX MU 00IIIeCTBEHHBIX OTHOIIIEHNH, 00eCIIeYnBaIONINX ITOTHYIO 3allIUTY BEIIHHIX ITPaB.
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