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INIOHATHUE U BUIbI OCBOBO2KIEHUSA OT HAKA3AHUA

ITaciok ExaTepuHa AjleKceeBHa

MarucTpaHT FOxKHO-YpanbCKUll ToCyZapCTBEHHLIN YyHUBepcUuTeT, PO, r. Yensabuuck
BbensieBa U.M.

Hay4HBIM DyKOBOOUTETD,

Aunnotamnusi. B craTtee pacCcMaTpuBaeTCd BOIIPOC COBpeMeHHOﬁ TPAKTOBKH KaTe€rOpruu
<<OCB060}KI[GHI/IG OT HaKa3aHHA>», aKIEeHTHUPYETCA BHUMaHKE Ha eé IIPHU3HaKaX. PaCCManHBaIOTCH
COBPEMEHHEIE ITOOXOOEI K KJ'[aCCI/I(l)I/IKaI_II/II/I BHUOOB OCBO60}KJIeHI/IH OT HaKa3aHHud, YOEJIAEeTCA
BHUMaHHUe Hp&BOBOI:I IIpupoae yCIIOBHOI'O HAaKa3aHUA U €O B3aUMOCBA3U C OCBOGO}KHGHI/IGM oT
HaKa3aHud.

KnroueBsie ciaoBa: OCBO60}KJ1€HI/I€ OT HaKa3aHHA, YTOJIOBHOE IIPDABO, BUObBI HA3HAYEHUA
HaKa3aHUWd, YCIIOBHOE HaKa3aHHe, YI'OJIOBHO-UCIIOJIHUTEJIbHOE IIPAaBO.

Bompoc ocBoOGOXKOeHUs 0T HaKa3aHUs CerofgHs ITMPOKO 00CyKaaeTCsl 0TeYeCTBeHHEIMY YUEHBIMMU.
OCHOBHOV IIPUYKWHOU TaKOW aKTMBHOU OAMCKYCCUH, Ha HAI B3TJIAM, ABISETCS CJIOKHOCTH IIPaBOBOU
IIPUPOARI JaHHOTO ABJIeHUsA. CTOUT OTMETUTH, UTO IpeaAMeT 00CyKAeHusT 0CBOOOXKOEHUS OT
HaKa3aHUA Pa3nudaeTcs.

HuTepecHoOU npeacTasisieTcs paboTa BemnaloBoii B.A., B KOTOPO# aBTOP yKa3kIBaeT Ha HEKOTOPOEe
OTCYTCTBUE CTPYKTYPUPOBAHHOCTU B YT0JIOBHOM Komekc P® (manee - YK P®) [1]. ABTOp
000CHOBBIBAET CBOIO TOYKY 3PEHUS TEM, UTO MOMUMO TJiaBwl 12 YK P®, mocesménuou chepe
0CBOOOXKMIEHUS OT HaKa3aHusd, KoIeKc COOepkKUT ellle HeCKOIbKO CTaTel, B KOTOPHIX IPUBENEeHE
HOPMEI pacCMaTpUBaeMoOIr 0 MHCTUTYTa, HAlIPUMeD, YCIOBHOE ocyxkaeHus, YO u T.0. OTUM U
00BsICHSIETCSI MHEHHE aBTOPa O HEKOTOPOM pa30poCaHHOCTU MOJIOKEHUMN IO OCBOOOXKIEHUIO OT
HaKa3aHUS.

AH&HI/ISI/IPYH OaHHOEe MHEeHNVE, 3aKOHOMEPHO BO3HHMKAaET BOIIPOC O ITIOHATHUN OCBO60}KJ16HI/IH oT
HaKa3aHusI. B IpUBEIYHOM HaM NOHMMAHUM IIPEOCTAaBIIsSIeTCsI, YTO OCBOOOKOEeHNe OT HaKa3aHUs
IMoApa3yMeBaeT Iof co00M 0TKa3 roCymapCcTBa IPUMEHSITh K CyOBEKTY OIIPeneIEHHbIE MEPhI
MIPUHYXKOEHUS 3a COBEPIIEHHOE IIPECTYIJIeHNe. 30eCh XKe HYKHO YTOUYHUTD U TO, UYTO 3aKOHOOATEeJhb
B mmojioxkeHusIX YK P® He maéT 4€TKOUM TPAKTOBKM TaHHOM KaTeropuu. CiegoBaTelbHO, HEOOXOOMMO
OPHEHTHUPOBATHCHA Ha IMPAKTUUYECKHN BEIPAOOTAHHBIM MOHATUHMHBINA allllapaT 10 pacCMaTpPHUBaeMOM
KaTeTOpHUHU.

Hcxons w3 BREIIIEN3TO0XKEHHOT0, MOXKHO CIOeslaTh BEIBOM, O TOM, YTO OCBOGO}KHGHI/IG OT HaKa3aHUusd
moapa3yMeBaeT KakK TIOJIHBIM, TAaK M YaCTUYHBIN XapakKTep. HIMeHHO TaKUM o6pa30M, Ha Halll B3TrJidn,
MO2KHO 000CHOBATh MHEHUE BBIIIIEYIIOMAHYTOT'O aBTOpPa.

BwmecTe ¢ TeM, Oj1si TOHUMAaHUS CYITHOCTH OCBOOOXKIEHUS OT HaKa3aHUS U BEIPAOOTKY IPaMOTHOM
TPAKTOBKY HEOOXOOUMO CUCTEMAaTU3UPOBATh XapaKTEePHLIE YePTH JaHHOM KaTeropuu. B 3Tol cBA3M
MIPEeCTaBISETCS TEOPETUYECKH HHTePECHOM U 3HauuMou pabota Edpemooit M. A., mocBsaIéHHas
HMCCJIeIOBAHUIO TPU3HAKOB 0CBOOOXKIEHUS OT HakKa3aHud [2]. Henb3s He cOTmacuThbCs C MHEHUEM
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HMCCJIeIOBATEIISI O TOM, YTO OCBOOOKIOEHHUIO OT HaKa3aHUS ITPUCYIIY CJIEAYIOIINe XapaKTePHEIe
YEePTH:

e 0CBOOOXK[EHHE OT HaKa3aHUI - HHCTUTYT, CHOPMUPOBABIINMCS Ha CTHIKE YTOJIOBHOTO U
YTOJIOBHO-UCIIOJTHUTEILHOI'O IIPaBa;

e 0CBOOOXK[EHWE OT HaKa3aHWs TpeanoaaraeT 00si3aTeIbHBIN KOHTPOJTh 3a MOBEIEHUEM
cyO0beKTa, 0CBOOOXKIEHHOTO OT HAaKa3aHUS;

e 0CBOOOXK[EHHE OT HaKa3aHUS MOXKET UMEeTh KaK IIOJIHBIM, TaK U YaCTUYHLINA XapaKTep.

0Oco060 UHTEPECHBIM HaM ITPEACTAaBIISIETCS BOIIPOC IIOJIOKEHUS MHCTUTYTa OCBOOOXKIEHUS OT
HaKa3aHWd, ITIOCKOJIBKY 30€Ch MO2KHO KOHCTAaTUPOBATH HGIZCTBI/IG HOPM KaK YI'OJIOBHOTI'O IIpaBa
(BapmaHTHI IIOJTHOTO UJTM YaCTUYHOTO OCBOOOXKIEHUS OT HaKa3aHU), TaK U YyTOJIOBHO-
KCIIOTHUTEILHOTO ITPaBa (3aKOHOOATEIbHO 3aKPEIIEHHBIN IIPOIeCcC OCBOOOKOEHNS OT HaKa3aHUsI).

Kacasice Bompoca oCyIIeCTBIeH! ST KOHTPOJISI 3a 0CBOOOKOEHHBIM OT HaKa3aHUS JIUIIOM, CTOUT
aKIeHTHPOBATh BHUMaHNEe Ha HEOOXOOUMOCTH U 00513aTEIbHOCTHA TAKOT'0 KOHTPOJISI BBUAY
KPUMUHOJIOTUYECKOM XapaKTePUCTUKH COOTBETCTBYIOIIEro cyorekTa [4]. Bompoc 06 0CBOOOKIEHUHN
OT HaKa3aHus B Poccuu perlaeT Cymd, IPU 9TOM HM OOUWH CYI B JOJI2KHO Mepe He MOXKeT OBITh
IIOJIHOCTBHIO YBEPEHHEIM B IIOJIHOM HCITPABIEHUHU JIMIlA U €r0 HexKeJlaHuu 0ojiee CoBepIlaTh
IIPOTHBOIIPaBHEIE JesHus. ClienoBaTeIbHO, B IIeJISX HPEeNyNIpexRaeHusl COBePIIeHNUsI JTUIIOM HOBEIX
MTPOTUBOITPABHLIX MESHUM, CHUKEHUS €T0 OTTAaCHOCTH [JIsI TOCYapCcTBa U 0OIIeCTBa HEOOXOmIUuM
KOHTPOJIb 3a €r0 JKU3HEeesITeTbHOCTBIO.

OcTaHOBUMCS TaKKe Ha BUIaX 0CBOOOXKOEHUS OT HaKa3aHus. Kak ObIJI0 OTMEYEHO HaMU paHee,
paccMaTpuBaeMasi KaTeTOPUs MOXKeT ObITh KaK ITOJITHOM (KOTha JIMIIO BOOOIIe He IIpeTepieBaeT
HUKaKUX Mep IIPUHYXKAEHUS 3a COOesTHHOT O, KaK IIPaBUJI0, TaKue BUOBLI OTpazKeHH B rase 12 YK
P®), Tak 1 9YaCTUYHOU (KOTHa JIMIIO OCBOOOXKIAETCS OT YaCTH HaKa3aHWs, IPUMEHsIeMoTo K HeMy. B
5TOM CJIy4ae IPUMEHSI0TCA uHble nojoxeHusa YK PO, nvanpumep, cT. 73 - 74; 79;80 YK PO).

Boo6111e Bompocy KiaccupuImpoBaHus BUOOB OCBOOOXKIEHUST OT HaKa3aHUS MTOCBSIIEHO JOCTATOYHO
MHOT'0 KCClefoBaHui. Be3ycnoBHO, KiaccudpuKaIlysa MOCTPOEHa Ha BRIOMpPaeMoM MTPU3HAKE,
KOTOPBIE aBTOPHI TpefjiaraloT OCTaTouHo MHOTO [3;5]. U Kaxkpas u3 KimaccuduKalui, Ha Halll
B3TJISIMI, SIBJISIETCSI YMECTHOM 1 0600CHOBaHHOM. B JaHHOY CTaThe PAaCCMOTPUM HEKOTOPHIE BapHUaHTHI
KJTacCu(UKAIINU OCBOOOKIEHUS OT HaKa3aHUS.

HTak, c mo3unum 00513aTENbHOCTH BHIAEISIOT 003aTeIbHOE U (haKyJIbTaTUBHOE 0CBOOOXKIEHUE OT
Haka3aHusd. [IpuMepom 00s13aTEeIbHOTO OCBOOOKOEHMSI OT HaKa3aHUs sABiaseTcs cT. 83 - 85 YK PO.
Yrto KacaeTcsa ¢pakKyJIbTaTUBHOTO BUIA, TO 3[,€Ch MOXKHO ITPUBECTH B IpuMep CT. 82 YK PO.

[t HAC, C MO3UIUU UCCIIEIOBAHUS TPABOBOM IPUPOALI OCBOOOKIEHUS OT HaKa3aHus, 0Co00
WHTEPECHOM SIBASETCS KJIaCCUDUKALMY 110 MPU3HAKY OKOHYATEJIBHOCTH, TO €CTh BO3MOXKHOCTH
BO3BpaAIlleHUsT K OTOBIBAHWIO HaKa3aHus. Buga ocBOOOKIEHUST OT HAKa3aHUs B JAHHOU
KaccuduKaIyvy aBa - OKOHYaTeIbHOEe U HEOKOHYAaTeIbHOe 0CBOOOXKIeHNe OT HakKa3aHus. Ho
CIIOKHOCTb OTHECEHUS K TOW UJIW UHOM T'PYIITIe COCTOUT B MPUMEHEHUH TaK Ha3bkIBaeMOU
«YCJIOBHOCTH» OCBOOOXKOEHUS OT HaKa3aHUsi. PacCMOTPUM 3TOT MOMEHT OAPOOHEE.

I/ITaK, B IaHHOM CJIy4da€ HEeT Pa3roBOpPa OT BBIITOJIHEHUU Cy6"beKTOM TeX UJIU UHBIX yCJ'[OBI/Iﬁ OJIsA
0CBOOOKIEHUS OT HaKa3aHus, KOTopoe OymeT OKOHYaTeIbHBIM. 3[0eCh pedb UOET O TEPMUHE
«yCJIOBHOCTB», KOTOPBIN HECKOJIBKO IITUPE yCIIOBUH.

YCI0BHOCTD, B MAaHHOM CiIydae, IIpeaIriojaraeT He TOJIbKO COOMIOOeHte Psila YCIOBUS OIS
0CBOOOXKIEeHUS HaKa3aHUsI, KOTopoe OymeT HeOKOHYATEIbHLIM, HO 1 COOJIIOJeHNe YCIIOBUM, CKaXXeM
Tak, OTOBIBAHUSI COOTBETCTBYIOIIET0 0CBOOOKOEHUsI. TO eCThb CyOBbeKT 00si3aH HEYKOCHUTEIbHO
BBITIOJTHSITh 0003HAYEHHLIe eMy TpeOOBaHUS, B IIPOTUBHOM Cjlydae 0CBOOOXKaeHue OymeT OTMEHEHO U
3aMeHEeHO peajbHBEIM HaKa3aHUeM.

Kak cnpasepnnuso otMedaeT EdppemoBa U.A., ¢ mO3UIIMU PAaCCMOTPEHHOTO KJ1aCCU(PUKAITMOHHOT O
IIPH3HaKa, BCe BUOEBI OCBOGO}KJIGHI/IH OT HaKa3aHUWsA MO2KHO CHUUTATh YCIIOBHBIMH, IIOCKOJIBKY HU OOWUH
M3 TAaKUX BUAOB HEe TIPUMEHSETCS IIPOCTO Tak, 6e3ycioBHO. Heobxommumo b0 cobioneHre yCIoBUn
OISl TIOJTy4eHUsI 0OCBOOOXKIEHMS OT HaKa3aHus, mubo coOmofneHre YCIOBUY I COXPaHEHUS



0CBOOOXKIEHUS OT HaKa3aHWS Ha KOHKPETHBIN IIEPUOJ BpeMeHH (B Cilydae 9YaCTUIHOTO
0CBOOOXKEHUs). APKUM ITPUMEPOM BBICKAa3aHHOM MBICJIM, Ha HAIIl B3TJISI, SIBJITETCS BapUaHT
YCIIOBHO-OOCPOYHOTO OCBOOOXKIEHUS OT HaKa3aHHUSI.

B Hay4YHBIX KpyTraxX TaKXKe BO3HUKAEeT QUCKYCCHUS O TOM, YTO BCE XKe eCTb TaKKhe BUIObl HaKa3aHus,
KOTOPEIE MOXKHO CUYMTATh 0€3yCIOBHEIMIU, HAIIpEMep, 0CBOOOXKIeHNe OT HaKa3aHUs B CBSI3H C
HCTeYeHNeM CPOKOB maBHOCTU. C MAaHHOU TOYKOI 3PEHUS CII0KHO COTJIACUTH II0 IPUYUHE TOT'0, UTO
YCJIOBHE U B TAKOM BapHUaHTE TOXKE eCThb - CYyOBEKT He MOJIKEeH YKIOHSATHCS OT OTOBIBAHUS
HaKa3aHHUAd B PaMKaX CPOKOB NaBHOCTH, yCTaHOBHeHHOTO OJIsi KaTeropuu COBep]_HéHHO]"O numM
HpeCTyrIJ'IeHI/IH. CHeI[OBaTeTIBHO, 1 30€Chb MBI MO2KEM I'OBOPUTH O HAJIMYUU yCHOBHI:I OJIsT
OCBOOOXKIEHUA OT HaKa3aHuUsl.

B mpouecce npoBeneHUs UCCIeN0BaHUS, MBI 3aMeTHUIX 0OIIyI0 [OJIsi BCEX UCCIenoBaTelen
KJTaccu(UKAINIO, IPU3HAKOM KOTOPOH SABJISIETCS CTATyC 0CBOOOKOAEMOr0 JINIa. 3HeCh YIEHBIe
CKJIOHSIIOTCS K €IMHOMY MHEHHIO O TOM, YTO BCE BUIBI OCBOOOXKIEHMS OT HaKa3aHUSA MOXKHO
IMoOpa3feIuTh Ha TPU IPYyIIH [2]:

¢ YyI'OJIOBHO-IIPDABOBEIE;
® MMeHUTEeHIHNapPHLIE;
¢ CMEIIIaHHEIE.

TakuM 06pa3oM, UHCTUTYT OCBOOOXKIEHUS OT HaKa3aHUS Ha CEeTOOHSAIIHUYN [IeHb SBJISETCS BechMa
WHTEPECHBIM U, B TO K€ BPeMs, CJIOKHBIM, IBIIEHUEM, KOTOPOe TpelOyeT onpefaeeHHON YETKOCTHU
TMOHSATUUHOTO allllapaTa, He 3aKPEeNJIEHHOTI0 B JIOJI?3KHOM Mepe B POCCUMCKOM 3aKOHOATEIbCTBE.
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