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AHHOTanwusi. B maHHOM cTaThe aBTOP UCCIIEeOyeT IIOHSTHE «IOTOBOP» U €ro PONb B I'PaXKIaHCKO-
ITPABOBLIX OTHOIIIeHUsIX. Oco00e BHUMaHME yOeJIeHO BOIIPOCY KIacCupuKalluu JOTOBOPOB.
AHanu3upyroTcsa pa3udHbe TPoOIeMbl Kilaccudukauy 1oroBopos. Ha ocHoOBy GepyTcs
HCCJIeIOBAHMUS YYEHBIX U IIPaBOBenoB. [1o UTOTy mpefjiaraeTcss BApuaHT BO3MOXKHOMU
KjaccupuKaIiy JOTOBOPOB B IPakHaHCKOM IIpaBe.

Abstract. In this article, the author explores the concept of "contract" and its role in civil law
relations. Particular attention is paid to the classification of treaties. Various problems of
classification of contracts are analyzed. The basis is the research of scientists and legal scholars. As
a result, a variant of a possible classification of contracts in civil law is proposed.
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LluBunIKrCTUKaA XapaKTeprU3yeTCsi OOIBITUM KOITUYECTBOM ITPO0JIEM, KOTOPBIE CBSI3aHHBI C
ITIOCTPOEHMEM MPAaBUIbHOM KiTaCcCU(UKAIIMKU TOTOBOPOB. MccnenoBanue I0PpUAUYIECKON TUTEPATyPE
10 TPaKHaHCKOMY ITPaBy ITOKA3bIBAETCS, YTO M3JIOKEHKNE BOIIPOCOB OTHOCUTEJIFHO KJIaCCU(PUKAIINU
TpaXXmaHCKUX TOTOBOPOB MacITaOHO, OOHAKO SIBIISIETCS TPOTUBOPEeYnBEIM. COOIOmast TpamuIluu
COBETCKOTO Ieproa Pa3BUTHUS IIpaBa, IPOOOJIXKAETCS KilacCU(pUKAIIUSI He TOJIbKO JOTOBOPOB, HO U
CIEeJIOK, YTO He BCerma SIBJISeTCs IPaBUIbHBEIM. IIOMUMO 3TOTO, IejieHHe TOTOBOPOB Ha
KOHCEeHCya/lIbHEIE ¥ PealibHbIe TaK Ke IIOPO0KaaeT MHOTOYHCIIeHHBIE MUCKYCCUU CPeOu YUEHBIX 1
IIpaBoBemoB. Hanmuure 3aKOHOOATEILHO YCTAaHOBIIEHHEBIX BUOOB I'PaKIaHCKO-IIPABOBLIX JOTOBOPOB,
HO OTCYTCTBME UX HaJIexKalel KIaCCu(PUKAIINKA B COOTBETCTBUU C KPUTEPUSIMU [eIeHUs, TaK Ke
BIIMSIET Ha MOSBIEHUS OUCKYCCHUH. [laHHbIe 00CTOSITEIbCTBA U OOBSICHSIIOT aKTyalbHOCTD
HMCCIIEIOBAHMUSI.

B cooTrBetcTBUM co cT. 420 I'paxkmaHcKoro kogekca Poccuiickoit ®emepanuu ('K P®) gororopom
MTPU3HAETCS COTJIAllleHue OBYX MITH 00oJjiee JIUIL C [eIbI0 YCTAaHOBIEHUS, U3MEeHEHUST WU
IIpeKpaleHus rpaxkgaHCKUX IIpaB 1 00s13aTenbeTB[1]. Onpenenenue comepxkaHus U 00bEMa
OOTOBOpPA HAaXOOUTCS TOJIBKO B KOMIIETEHIINY I'PaXKIaHCKOI'0 IIpaBa, KOTOPOoe IIPH HaTUYUHU
MMIIePaTUBHLIX METOOOB PETYIMPOBaHUS YCTaHABINBaeT 0COOEHHOCTH JOT0OBOPa W ero BHUHI.

TNoHsATHE «TPaxXHaHCKO-IIPABOBOM IOTOBOP» SIBISETCS MCKIIOUYUTEILHO IIUBUIUCTUUYECKUM. [JaHHYIO
mo3uruio rmoaresepxkmaeT I1.FO. [TonmHUKOB B cBOel HayuHOU pabote [5, c. 147]. 1o ero MHEHUIO,
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MIOJIOXKEHHSI, ITPOIIMCaHHbIe B I'Pa’kJaHCKOM 3aKOHOIATENbCTBE, IOKA3hIBAIOT IIEPBOOCHOBEI
«KJIACCUYECKOT0» YUEHHs O JOTOBOPE, KOTOPhIE B KOHEYHOU (hopMe ObIIM PACKPBITH HEMEITKUMU
IIUBUJINCTAMHU ITaHOeKTHOU Kok XIX Beka (®. CaBunbu, b. Bunmmetin). [1.}1O. ITonogHUKOB
IojiaraeT, YTO KMEeHHO 3TH [UBUINCTH apTYMEHTHPOBAJIM YUeHHe 0 JOTroBopa KakK 00beJUHEHHOT O
BOJIEU3BSIBIIEHUSI CTOPOH, YBEIUYUIX 00JIaCTh UCIOJIb30BAHUS JAaHHOW KaTerOpUU 3a
CYIIIECTBYIOIINE Y3KHE PaMKU 00513aTeIbCTBEHHOT'O IIpaBa M0 «BCeM 0071aCTH YaCTHOTO IIpaBa».

OTHeceHHs OOr0BOpPa K OIIpeneIéHHOMY BHOYy HAa3bIBA€TCS ero KBanudukanuei. Kaxxgbiii JOroBoOp
o0afjaeT BHEITHUMY BUIOBLIMU MTPHU3HAKAMHU, KOTOPHIMU BHICTYIIAIOT HaUMEHOBaAHUE JOTOBOPA U €ro
CTOPOHBI. AHANTU3UPYS 3aKOHOOATEIECTBO MOKHO YTBEPKIATh, YTO YKa3aHHLIE BHIIIE TPU3HAKU
SIBJISTFOTCSI TIOJTHOCTBIO B3aMMO3aBUCUMBIMHU [JIsI IIeJIeH ompeneeHnss OT0BOpa 10 ero BUMY.

Kmnaccudukaimsa moroBopoB Ha BUAL 00JIaJlaeT HOPMATHUBHO-IIPABOBEIM 3HAUEHUEM.
3aKoOHOOaTeNnbHAs UOest BUOOBOTO IeJIeHUs I'PakaaHCKO-ITPAaBOBBIX TOTOBOPOB OCHOBaHa Ha
cremyroieM: MOATBepzKaasi MPUHIIUIIHAJIPHOE CXOOCTBO BCeX MOTOBOPHLIX OTHOIIEHUH, KOTOPHIE
PeryIupyTcs rpaXkaaHCKUM IpaBoM, TpebOyeTcs oOpalllaTh BHUMaHUE Ha Pa3jIMuus BO BHYTPEHHUX
0COOEHHOCTSIX TaHHOTO eQUHCTBA, IPUMEHSISI IPU 3TOM TePMUHBI «Pa3HOBUIHOCTH», TUITBI» U
«BUABI JOTOBOPOB>.

ITpu panroHaabHOM BEHIOOPE OTPEeNeIEHHOTO BUa IOT0BOPa JOCTAaTOYHO OYyIeT BOCIOIb30BaThHCS
ToNbKO HopMaMu pa3zpmesa IV I'K PO, kotoprie Ha3biBaeTcsa «OTHOeIbHBIE BUOBI 00513aTEIbCTBY.
ComepikaHue pa3fesia COCTOUT M3 BKIIIOUEHUS Pa3/IMYHBIX BUOB I'PakaaHCKO-IIPaBOBEIX JOTOBOPOB.
WHBIMU CIOBaMM, TaKUM 00Pa30M IIPOUCXOAUT HOPMAaTHUBHO-BUIOBOE YepegoBaHue, KOTOPHIM
IIOJIb3YIOTCS B [eJIOBOM U cymeOHOM nmpakTuke. OOHAKO TaKoe IIPUMeHeHNe MOXKeT II0POKIaTh
60IBIIOE KOJIMUECTBO PUCKOB. Tak, HaIpuMep eC/Iu BU[ SOT0BOPA LOJIXKEeH BEIOpATh CIELHAINUCT 110
OOTOBOPHOU paboTe WM IOPUCKOHCYIIBT, TO YHUCJIO PUCKOB CHUXKAETCs, HO eCJIX BEIOOD BO3JIaraeTcs
Ha KaJpPOBOT'0 COTPYOHMKA, OyxTranTepa win GU3ndecKoe JINIO, TO PUCKYU YBEJIMYNBAIOTCS B
HECKOJIbKO pa3. Takum 00pa3oM OPpUEHTUPOBATLCSA TOJIBKO Ha Ha3BaHUE HOTOBOPA IPU €T0 BEIOOpE
HeBO3MOKHO. Haubosee mogpo6HO maHHBIN Bompoc O0bi1 udyueH E. I'. Komuccaposoii [3].

HexkoTopas 4acTb BUOOB JOIOBOPOB OEIHUTCS Ha IOOBUOLL. B KauecTBe mpuMepa MOXKHO IPUBECTH
OOTOBOP KyItu-mipogaxku. OH BKIIIOUAeT B ce0s PO3HUYHYIO KYIITIO-IIPOHOAaXKYy, IOCTAaBKy TOBApPOB,
KYIUIIO-IIPOAaXKy HeOBUXKUMOCTU. [JOTOBOP apeHObl COCTOUT U3 apeHIbl TPAHCIIOPTHBIX CPENCTB,
3[0aHUM, ITPOKaTa 1 TU3UHTa. [JOrOBOP PEHTHI B CBOIO OUEPEIb MeTUTCS Ha OOBIYHBIM, IIOCTOSTHHBIN U
MMOXKM3HEHHHBIN. BoJbIloe KOIUu4eCcTBO Pa3HOBUAHOCTEN NOTOBOPOB B IPakgaHCKOM IIpaBe IPUBOOUT
K IIOSIBJIEHUIO ITPOoOIeMEl BEIOOpa.

CrenyeT OTMETHUTH, YTO CJIOKHO BBIOMPATH BUI HOTOBOPA, CCHUIASICH JIUIIb HA €T0 HAaUMEHOBaHMUE,
6e3 cBsi3u ¢ HopMaMu 00 06si3aTeIbCTBaX U AOTOBOPAX. DTO IPOUCXOOUT O ABYM npudrHaM. CyTh
IIePBOY 3aKJII0YAeTCs B TOM, YTO B KAYECTBE OPUEHTUPOB BEIOOPA BUA HOTOBOpPa HambojIee 4acTo
BBICTYIIAeT HallpaBJIEHHOCTH OyoyIero foroBopa: nepenaTh Belllb B COOCTBEHHOCTD (MeHa,
mapeHue), OKa3aTh YCIyry (KOMUCCHUS, IOPYYEeHUe, CTpaxoBaHue). BTOpoil IPpUYUHOU SABJISIOTCS
BHECEHHbBIE U3MEHEHUs B HOPMHI 00513aTenbCTBeHHOro npaBa.Ha ocuoBanuu 1. 1 ct. 307.1 TK PO,
BBenmeHHOU B 2015 roxy, Kk 06s13aTeIbCTBaM, KOTOPhIe BO3HUKIIU U3 IOTOBOPAa, 001IMe MoIoXKeHus 00
00s13aTeJIbCTBaX IPUMEHSIOTCS, €CJIM UHOE He IPENyCMOTPEHO IIpaBuiaMu 00 OTAebHBIX BUAX
moroBOpOB, comepxkammumucsa B 'K PO 1 mHBIX 3aKOHAX, a IPU OTCYTCTBUU TAKUX ITPABUII - OOIITUMU
II0JIOZKEHUSIMU O [LOr0OBOpe.

Hcnonp30BaHue HOPM 00 OIIpemeIéHHOM BUIe AOTrOBOPAa MOXKET OBITh Peajn30BaHO TOJIBKO K TEM
OOTOBOpAaM, [JIsI PEryJIMPOBaHUSA KOTOPHIX OHU W MPeNonpeneneHsl. B ciydae mpuMeHeHUsT HHOTO
ITOAX0/ia CKJIagbIBaeTCs CIEeOyIoIasi CUTYallus: JIMIO BEIOMpPaeT OOUH BHUI IOTOBOPA, a MOCIeOCTBUA
KOTOPHIX OH XOTeJI MOOUTHCS XapaKTePUu3yioT OPYTrol MOTOBOD.

OcyirecTBnss BEIOOP BUa OOT0BOPa, CTOUT He 3a0bIBaTh, UYTO B 3aKOHOATEILCTBE OTCYTCTBYET
eQuHOe IIpaBOBOE OCHOBaHME, KOTOPOE AEJIUT NOTOBOPHI Ha BUMLL. YUUTHIBAsA JaHHBIN Mpobert
Heo6XOIMMO COCTAaBUThL BULI KjIacCU(pUKALINY JOTOBOPOB B IPakAaHCKOM IIpaBe, 6eps Ipu 3TOM 3a
OCHOBY pa3JIn4yHbIe KPUTEPUU OEJIEeHUS.

[loroBOpHI B TpaXkIaHCKOM IIpaBe pa3mesisaioT Ha OnpeqeéHHbIe TI0 CIeAyIOIINM OCHOBAHUSIM:



1. MoMeHT 3aKII04YeHHnsI OroBopa:
— peanbHBIEe (OTOBOP 3aliMa) U KOHCEHCYyaIbHbIe (HOTOBOP KYILIU-TIPOOAXKH).
2. XapakTep pacupefereHus IpaB U 00513aHHOCTEH:

— OJHOCTOPOHHUE (OOroBOp 3aiiMa). B paMKax AaHHOTO AOTOBOpPA OfHA CTOPOHA 00JlaflaeT IpaBaMu,
a mpyrast HecéT 00sI13aHHOCTH;

— IBYCTOPOHHUE (HOTOBOP apeH[kl). B COOTBETCTBUYU C HAaHHBIM BHUIOM [OTOBOPa 00€ CTOPOHEI
HaOeJIsIi0TCS ITpaBaMu U 005I3aHHOCTSIMU.

3. Hanu4yue unm OTCyTCTBHE BCTPEYHOTO IIPENOCTaBIEHUS:
— BO3Me3[OHbIe (DOTOBOP ImoApsiaa);
— 6e3BO3Me3IHbIe (DOTOBOP JapeHus).
4. Hanuyme nuila, KOTOPOe UMeeT ITpaBo TpeboBaTh UCIIOTHEHUS 10 IO 0BOPY;
— OOTOBOPHI B IIOJIb3y UX YUYACTHUKOB (ZOTOBOP IIOPYYEHUS);
— OOTOBOPHI B IOJIb3y TPETHUX JIUII (DOTOBOP CTPaXxOBaHMUS XKU3HN);
5. XapakTep IOPUANYECKUX ITI0CTIEOCTBUN:

— OKOHYaTenbHbIe. CyIITHOCTb OTOBOPOB COCTOUT B ITOPOXKIEHUY IPaB U 00s13aHHOCTEH CTOPOH 10
IepeMeIeHno pa3InyHEIX 0J1ar;

— mpenBapuTesbHble. TaKye JOroBOPHI CO3MAITCS B KAYECTBE MOATBEePKOCHMS 00sI3aHHOCTH
3aK/IIOYUTH B OyyIlleM J0r0BOpP.

6. FOpuguyeckas 3HQYMMOCTDb JOTOBOPOB:

— I'JTaBHEIE. r]:[aHH]nII‘/JI Bug O0OTroBOpPa 06nanaeT CaMOCTOSTEJIbHEIM 3Ha4YeHUEeM U CYIIeCTBYIOT
He3aBHUCHMO OT IIPUOATOYHBIX;

— IpumaToYHbe. [IpumaTOYHbIE MOTOBOPHI SIBISIOTCS OOMIOTHEHHEM K TJITaBHBIM U CIIeOYIOT UX
cynsOe. Ecrmu mpekpalilaeTcs TJIaBHBIM JOTOBOPOB, TO ITPeKpalaeTCs U MPUOATOYHBIH.

7. OCHOBaHUS 3aKJIIOUEHUS:
— cBOOOOHBIE. 3aKITIOYEHNEe TaKUX JOTOBOPOB OCHOBAHO Ha BOJIE CTOPOH;
— obsi3aTenbHBIE. B muTepaType 1o rpaXkaaHCKOMY IIPaBy MOXKHO BCTPETUTH U APYroe Ha3BaHUE
OaHHBIX BUIOB JOTOBOPOB - IMy6nuyHbIe. [Ty0IUYHBIN JOTOBOP - 3TO OOTOBOP, KOTOPHIM 3aK/II0YaeTCs
KOMMEPUYECKOM OpraHu3aluel U yCTaHaBIUBaeT €€ 00s13aHHOCTH I10 IIPOfjake TOBApPOB,
BBITIOJTHEHUIO PaboT.

8. Cioco0HI oIrpemesieHus YCIOBHUM IOTOBOpa:

— DOTOBOPHI C B3aMMOCOTJIaCOBAHHEIMY YCIOBUSIMH. Y CJIOBHSI COTJIaCOBBIBAIOT HEIIOCPENCTBEHHO
CTOPOHBI IOTOBOPA;

— OOTOBOPHL IPUCOEOVHEHUS.
9. XapakTep 0onocpenyeMbIX 5SKOHOMUYECKUX OTHOLIEHUU U IPaBOBOTO pel3yJibTaTa:

— DOTOBOPHI OKa3aHus yCIyT;



— OOI'OBOPEI COBMECTHOM MesiTENTbHOCTH;
— OOT'OBOPHI, KOTOPEIE HAIIPABJIEHEI Ha I1epegavdyy uMyIlecTBa C COOCTBEHHOCTh MJIH II0JIb30BaHHUE;
— OOT'OBOPEHI ITIepPedady UCKIIIOYHUTEJIbHBIX IIPAB Ha 00BEKTHI I/IHTeHHeKTyaHbHOﬁ COOCTBEHHOCTH.

IToMuMO JaHHOU KacCU(UKAIIMK BUOOB JOTOBOPOB B IPaKHaHCKOM IpaBe, pa3InuyHbIe
KMCCIIeIOBaTe IIMU IpenjaraloTCsa U Apyrue KilacCu(puKalluy, HalpuMep OejleHre JOT0BOPOB Ha
0ecCcpoYHbIE U CPOYHEIE, TIO OOBEKTY MOTOBOPA, IEJTH, KOTOPYIO IPECHIeNyI0T CTOPOHH ITPHU
3aKJIIOYEeHUH MOroBopa. Tak XKe JMOTOBOPHI MOTYT OBITH pa3feeHkl 0 XapaKTepy IpeaMeTa
OOTOBOPA, 0COOEHHOCTSIM CyOBEKTHOTO COCTaBa.

B knaccudukaiio JOoroBOPOB BXOOUT ¥ MEHOBOM A0roBop. M.A. BynBEITHH cYUTal, YTO JOTOBOP
MEeHBI UM€eeT MeCTO TOTra, KOrfia pa3Mep B3aUMHOI'O IIPEJOCTaBJI€eHUs YCTaHaBIUBaETCS CTOPOHAMHU
B IIpoOIlecce 3aKIIYeHusI moroBopa [2, c. 133]. Ha moroBop MeHBI He BIUSIOT Pa3IUYHbIe COOLITHS
WU 00CTOSITEIbCTBA.

T.®. MapgaraeBa ucciaenoBaa Tak XKe PUCKOBHIY OOTOBOP [4, c. 61]. PUCKOBBEIM OTOBOPOM SIBJISAETCS
TaKOM! [JOTOBOP, IPU KOTOPOM pPa3Mep BCTPEYHOI'O YIOBJIETBOPEHMS OIpenesieTCss KOHKPETHLIM
COOBITHEM.

Ananu3upys npobieMy [AeleHus COEeIOK Ha BUIOBI, HEOOXOOUMO OTMETHUTD, YTO TOJIBKO JOTOBOPHI
MOTYT OBITH KJlacCUPUIIMPOBAHEL Ha KOHCEHCYallbHEIE U peanbHble. TeM He MeHee 00JIbIIoe
KOJIMYECTBO HAYYHOU JIUTEPATYPHI 110 I'PazkgaHCKOMY MPaBy COAEPZKUT IOApa3feieHne Kak
OOTOBOPOB, TaK M CHEJIOK Ha peaslbHbIEe M KOHCEHCYyaIbHbIE. [laHHON ITO3UIIUY IIPUAEPKUBAETCS
M.M. Paccomnos u I[1.B. Anekcus [6, c. 259]. CuutaeM, uTo nomo6Has KiacCuMUKAIINSI He SIBIISIeTCS
ITOJTHOCTHI0 KOPPEKTHOM M MPAaBUIbHOM, TaK KaK ClAeIKa B COOTBETCTBUHU C TOJIKOBAaHMEM 3aKOHa -
9TO BCerfa ompenesEHHOe OeliCTBHe, TO eCTh IIOBedeHne, KOTOPOoe He MOXKET ObITh pealbHBIM WU
KOHCEHCYaTbHbIM.

Takum 06pa3oM, Ha COBPEMEHHOM 3Talle B CBSI3U C IIOCTOSTHHBIM CTAHOBIEHUEM U PA3BUTHEM
PHIHOYHEBIX OTHOIIIEHUH, 3aKII0YEeHNE I'PaXKaaHCKO-TIPaBOBEIX JOTOBOPOB CYUTAETCS OOHUM U3
TJIaBHBIX CIIOCOOOB PeryiupoBaHusa S9KOHOMUYECKUX B3aMMOOTHOIIEHUHN. DTO CBSI3AHO C TeM, 4YTO
CTOPOHHI TOTOBOPAa CaMOCTOSITEIbHO BRIOMPAIOT IMMOPSMOK ¥ HAITPABJIEHUS MCIIOIb30BaAHUS
uMylecTsa. MccienoBaHue mokasajo, YTO CUCTeMa OOT0OBOPOB, KOoTopas 3akpeneHa B ['K PO,
CUmMTaeTcs ux Kiaccuukamuel 1mo tunam. KaKoelii TUII XapaKTePU3yeTCs CIelalIbHbIM
ITPeOMETOM U ITPABOBEIM OCOOEHHOCTSIMU. BCe mOTrOBOPHI MOIXKHEI 00JTaaTh IIOJTHOM ITPAaBOBOM
pernamenTanuel. Kimaccudukanus qoroBopoB, ycTaHoBIeHHBIX B 'K P®, cuuTaeTcss BaXKHOU U
TJIaBHOM, TaK KaK OTpazkKaeT IPUINYEeCKHe 0COOeHHOCTH MOTOBOpa KaxKmoro Tuia. C ITOMOIIBIO
OaHHOM KnaccuduKalluy BO3HUKAET BO3MOXKHOCTD UCKIIIOUUTDH IIPUMEHEHME K TOTOBOPY HOPMEIL,
perynupylome qpyroi gororop. OgHaKo, HECMOTPS Ha 3aKPEIJIEHHYIO0 KiacCU(GUKAINI0, OBIT0
YCTaHOBJIEHO, YTO B HAay4YHOU JIMTEpaType aBTOpaMu IIpeJjiaraloTcs pa3audyHble BUOI
KJjlaccuduKalmii JOTOBOPOB B rpakgaHCKOM IIpaBe. B maHHOM McCCliefoBaHUYU IIpejIoXkKeHa OOHa U3
BO3MOIKHBIX KlTacCupUKaIui JOroBOPOB. ['TaBHEIE BUIOBEIE ITPU3HAKY MOT'YT IIPUHAIIEXKAaTh KaK
OHpeHeHéHHLIM TUIIaM OOTOBOPOB, TaK U HGKOTOpOfI qacCTHu. BI/IHOBHH XapPaKTEepPUCTHUKA OKa3kIBaeT
3HAYUTEIbHOE BIUSHUE Ha COomepKaHMe U IIPaBOBYIO perjlaMeHTaluo.
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