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OBA3ATE/IBCTBA BCIIEICTBHUE HEﬂCTBHﬁ B 9YY2KOM UHTEPECE BE3 ITOPYYEHUA
MocTtoBasi AHacTtacusi HukoyjraeBHa

cTymeHT, Cubupckuil opuaudeckuit yuupepcuret, PO, r. OMck

Annoranusi. Uadopmarnus, npencraBieHHas B JaHHOU cTaThe, OyOeT mojie3Ha CaMOMY ITMPOKOMY
KPYT'y 4uTaTeel, Kak MHTEPECYIOIIUXCS TEMaTUKON B BUAE AeNCTBUS IIPABOBOI'0 HHCTUTYTA
«negotiommgestio», Tak u cuenuanucTtaM, paboTaIUM B 06JIaCTH IPaXKIaHCKON IMBUITUCTUKH.
Yxke ceromHsa MOKHO C YBEPEHHOCTBLIO TOBOPUTHL O TOM, UTO TeMaTHhKa «0053aTeIbCTB BCJIECTBUE
OelcTBUM B 4yKOM MHTepece 0e3 MopydeHus» NpPeacTaBiisieT COO0M OOQUH M3 BaXKHEMUIINX
MHCTPYMEHTOB I'PaXkJIaHCKOI0 npaBa Poccutickoit ®emepanuu, KOTOPHIM HE0OX0OMMO U najee
MIPOIOJIKAaTh COBEPIIIEHCTBOBATh U Pa3BUBATh, UTO B ITOJTHOM Mepe COOTBETCTBYET BCEUM peabHOU
OelCTBUTENbHOCTH. TeM He MeHee, BBUAY (PaKTUIECKON OTPAaHUYEHHOCTH IPUMEHEHUS ITPaBOBOTO
WHCTUTYTa «negotiommgestio» B BOIIpocax peajbHOU XKU3HEAeITeIbHOCTH, €TO PACIIPOCTPAaHEHNE
Kak B Poccutickoit ®emepaliuy, Tak ¥ B UHBIX CTPaHaX COBPEMEHHOT0 MUpPA, TaK U He TTOIyYUIo0
CBOETO IITUPOKOTO CONEePKaAHUS.

KnioueBnie cioBa: UyKol UHTEPEC, IOPYUYEHUE, «TOMUHYC», «T€CTOP», IPaBOBOM MHCTUTYT,
Poccuiickas ®epmepanus.

Kaxk crmemyeT u3 pakKTM4ECKOTO CyIIeCTBa paCCMaTPHUBAEMOI'0 BOITPOCA, TEMATHUKA HACTYIJIEHUS
00s13aTeJIbCTBa BCJIEICTBUE NEUCTBUM B Uy2KOM MHTEpPece 0e3 IMopPydeHus, B 00IEM U IIeJI0M
pernamMeHTHUpyeTCsa HOpMaMu ri1aBel Ne 50 yacTu BTOPOY IpakAaHCKOro Kogekca Poccuiickou
®epeparuu [1]

[TpaBOBO¥ MHCTUTYT HEUCTBUS B YyKOM MHTepece 6e3 mopydeHusi, ObII U3BECTEH €llle BO BpeMeHa
I[IpeBHero Puma u HOCUJT Ha3BaHUE B BUME - «negotiommgestio».

HOpupryeckast CyIIHOCTb, HHCTUTYTa OENCTBUS B YyKOM MHTEpece 0e3 MOpydYeHus, IIpexkae BCero
COCTOUT B TOM, YTO B Pe3yJIbTaTe TAKOT'0 POAa OeMCTBUM y «0053aHHOTO JIUIla», BO3HUKAET
IIpaBOBas 00513aHHOCTE B Bu1e€e BO3MEIIIEHNA BCEX ITIOHECEHHEBIE TAKNM JIMITIOM PaAacCXoamoB, 9YTO B
IIOJIHOM Mepe COOTBETCTBYET BCeU peajbHOU NeMCTBUTEILHOCTH.

Ilepen TeM Kak MePEeUTH K HEIOCPEACTBEHHOMY PAaCCMOTPEHHUIO 00513aTENbCTB BO3HUKAIOIITUX
BCJIEICTBUY OEUCTBUU B YyKOM HHTepece 6e3 IopydeHuss, He0OXOOUMO IePedrCIuTb 00513aTeIbHEIE
YCJIOBHS, ITPYU KOTOPHIX TAKOTO pPoda HeWCcTBUs OymyT IPU3HAHBI COOTBETCTBYIOIIUMH HOPMaM
OEelCTBYIOIIEro 3aKoHomaTenbCcTBa Poccurickou ®emepanmn:

- 9TU OEeMCTBUS IOJIKHEI OBITh BEIPA2KEHEI B YIIYYIIIEHHWHU IIOJIOZKEHU S JIMIld, B UHTEePpeCaX KOTOPOro
OHH COBEPIIIAKTCHA;

- TAaKOTO POfia [eNCTBUSA MOTYT OLITh BEIPa’KeHHl KaK B IOPUOUYECKOM, TaK U B (paKTUUECKOM
comepIKaHUU;

- TAKOI'0 poaa OeNCTBUS, MOJIKHBI OBITH HaIIPpaBJIEHEI OJId IIPEeJOTBPAllleHud Bpeda UMYIIIEeCTBY
«OOMHUHYCa»HX TaK OaJiee.
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ITo obmemy npaBuiLy, Bce 00513aTEILCTBA, BO3HUKIIINE BCJIENCTBYE OENUCTBUY B 4yKOM HUHTepece 6e3
IIOPYYEHUS IOajIesKaT OIljlaTe «JOMHUHYCOM», COOTBETCTBEHHO «T€KTOPY»:

- B HOOPOBOJIBHOM TOPSIAKE;
- ¥ HaKOHeIl, B CynqeOHOM TOpsAOKe.

W nmuiib TOJIBKO B TOM Clly4ae, KOTHa JelCTBUS B Uy>KOM MHTEpPece, COBEPIIeHHbIE TIOCJIe TOT'0, KakK
TOMY, KTO UX COBEPIIIAET, CTAJI0 U3BECTHO, YTO OHU HEe O00PSAIOTCSA 3aMHTEPECOBAHHBIM JIUIIOM, HE
BJIEKYT [JIsI TIOCJIEJHEro 00s13aHHOCTEN HU B OTHOIIIEHUM COBEPIIUBIIETO 3THU OEUCTBUS, HU B
OTHOIIEHUY TPETHUX JIUIl B 6€3yCIIOBHOM ITOPSIIKE BCEI0 pacCMaTPHUBaeMoro Bompoca [2]

ITogBOMsT UTOT BCEMY BHIIIECKA3aHHOMY HEOOXOIMMO PE3IOMHUPOBATE CIIEOyIoIee, IPaBOBOM
WHCTUTYT B BUJIE OeHUCTBUS B UyKOM HHTepece 0e3 MOPYyUYeHUs 10 OOIbIIel YaCTU HOCUT
ypPeryaupoBaHHEIM XapaKTep U copepKaHue, 4YTO B IIOJTHOM Mepe COOTBETCTBYET BCEU peaJibHOU
OeNCTBUTETbHOCTH.

B 3aBepllleHKe BCero BHIIIECKa3aHHOI0 HE00X0OUMO Pe30MHUPOBaTh ClleAylollee, IpakKTU4YeCKas
NIPUMEHUMOCTS JaHHOT0 UHCTUTYyTa I'PakJaHCKOI'0 IpaBa coBpeMeHHOU Poccuiickou ®Pegepanuu
HOCHUT HeOOJIbIlIoe paclIpoCTpaHeHre, KakK B CUJIy IIPUYUH ero MaJou3y4eHHOCTH, TaK U
arTHUECKOro OTCYTCTBUS aKTyalIbHOU CymeOHOM IPaKTUKU 10 JaHHOMY BOIIPOCY.

TeMm He MeHee, (baKTI/I‘-IeCKaH IIPUMEHUMOCTDb JAHHOTO MHCTUTYTA I'PAa2KOaHCKOI'0 ITpaBa
MIEPUOAUYECKH ITOSABIIAETCS B CyneOHOM mpakTuke Poccutickou ®epmepanuu, HO 3TOT0 HE BIIOJIHE
OOCTATOYHO [JI BEIPAOOTKY U yPEryJIMpPOBaHUS BCEX BOIIPOCOB MMPOBGIIEMHOI0 COOEPKAHUS U
HaIIOJTHEHUS.

W Takoe IooxkKeHue pacCMaTpuBaeMOro BOIIPOCaA XaPaKTEePHO He TOJIBKO OJId Poccutickou
(Denepaupm, HO U OJId BC€X MHBIX CTPAH COBPEMEHHOI'O MHPa.

Y3Ke ceromHs MOKHO C YBEPEHHOCTBHIO TOBOPUTHL O TOM, UTO JHAaHHBIM WHCTUTYT IPaKOaHCKOTO
3aKoHOHaTenbCcTBa Poccutickou enepaiiuu, Ipu BCe CBOEU Majloll IPUMEHUMOCTH, TeM He MeHee,
SBJIsIET COOOM OYEeHb BaXKHHIM M OYEHb 3HAYMMBIN 3JIEMEHT B BOIIPOCax o0merpaxmaHCcKon
2KHU3HeOesaTeJIIbHOCTH. KOTOpBIﬂ HGOGXOHI/IMO " Jajiee BCAYECKH COBEPIIEHCTBOBATE U PAa3BUBATH
caMBIM HafgjiexkaliuM o0pa3oM U ITPAaBOBEIM XapaKTEPOM, C YeM B JaHHOM CjIydae HeJlb3s He
coryacuThCs. ITo MHEHHMIO aBTOpPa CTAThH 1101 Ha3BaHUEM «JleHCTBUS B UyKOM MHTEpece 6e3
nmopy4denus» A. BerakoBa, B cuny 1. 1 ct. 980 I'K P® meiicTBust 6€3 mOpydYeHUs:, HOTO YKa3aHUS WU
3apaHee 00eIIaHHOI0 COTJIaCHs 3aWHTEPECOBAHHOTO JIUIIA B IEJIsIX IPEeIoTBPAIlleHUsT Bpeda ero
JIMYHOCTH WJIW UMYIIECTBY, UCIIOJTHEHUS eT0 00si3aTeIbCTBa U/IHU B €70 MHBIX HEIIPOTUBOIIPaBHBIX
WHTepecax (IelCTBUS B Yy2KOM HHTEpPece) MOJIKHBI COBEPIIaThCs UCXOMOs U3 OUEBUIHOM BHITOOBI WJTH
TIOJTB3Bl ¥ e CTBUTELHBIX I BEPOSITHHIX HaMEPEHWHN 3aMHTEPECOBAaHHOTO JIUIA U C HEOOXOOUMOU
10 06CTOSATENbCTBAM [ejia 3a00TIUBOCTHI0O U OCMOTPUTEIILHOCTRIO [3].

Bomnee Toro, Takue [eNCTBUS U3HAYAILHO HE 3aBUCSAT OT BOIU JIMIA, B YbUX MHTEPECAX OHU OBLIN
HCIIOJTHEHHI, TIOCKOJIbKY TaKue OTHOIIEHUS BCe HOCIT «0e30TOBOPHOM XapaKTeP U COflepKaHUe».
HpI/I 9TOM «OOMHHYC» HE MO2KET 3alllUTUTL CBO€ UMYIIIECTBO U3-3a OTCYTCTBUA Ha MECTe
IIPOUCIIECTBUA UJIN II0 KaKI/IM-J'II/I6O WHBEIM IIPUYKXMHAM CaMO He B COCTOAHHUN HOS&GOTI/ITBCH 0 CBOHX
WHTepecax. Y JIulia, COBEPIIAIONIET0 TaKue OeUCTBUS «TeCTOpa», He MOIKHO ObITh BRITEKAIOIINX U3
IOT0BOPA, IOBEPEHHOCTH UM XapaKTepa NpodecCruoHaIbHON IesSTEeIbHOCTH ITIOJTHOMOYUM Ha
COOTBETCTBYIOIIME AEMCTBUS, PAaBHO KakK U IpeaBapuTEeIbHOT0 COTIachus Ha HUX 3aUHTEPECOBAHHOTO
nutia (IToctaroBnernune ®AC BCO ot 06.06.2011 N A78-5935/2010). Tak, rpaxkgaHWH, BLIIIOTHSISA 3a
CBOM CYEeT PEMOHT 00beKTa HEeIBUKUMOCTH, MOXKET T0OPOCOBECTHO 3a0/IyKOaThCs 10 IIOBOIY €ro
MTPUHAOIEeKHOCTH, CYUTAsI eT0 CBOUM Ha OCHOBAHUM COCTABIIEHHOTO B €T0 MOJIb3y 3aBeIlaHusd.

B cnygyae nmpu3HaHUS TaKOTO 3aBellaHUsA HeeMCTBUTEIbHLIM U BOSHUKHOBEHUS ITpaBa
COOCTBEHHOCTH Ha HET0 Y APYroro Julla CYUTAEeTCs, YTO IpaXaaHuH PaKTUUYECKU [elCTBOBAJ B €T0
nHTepecCax, IO3TOMY OH BIIPDABE PACCYHUTEIBATH HaA IIOJIy4YeHHEe KOMIIEHCAallu¥ CBOUX 3aTpaT
(AnennsauuonHoe onpenenenue Bonoroackoro o6ncyma ot 31.07.2013 mo geny N 33-3518/2013).
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