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AnnoTanusi. B ctaThe paccMaTpuBaeTCs MHCTUTYT KOCBEHHOI'O NCKa B CUCTEME I'PaXXIaHCKOTr0
CYZOIIPOM3BOACTBA. AKTYaJIbHOCTh BEIOPAQHHOW TEMEBI 00YCJIOBJIEHA €T0 IIPOIOJIKUTEITEHBIM
bopmMupoBaHreM 1 Pa3BUTHUEM B HACTOSIIee BpeMs. AHaNIU3UPys, JaHHBIA MHCTUTYT aBTOp Oojee
oapo6HO U3ydYaeT ero CTPYKTYPY ¥ HPU3HAKM, a TaK JKe IIPOBOAUT CPAaBHUTEIILHBIN aHAIN3
OTHOCHUTEJIBHO, TAKOTO MHCTUTYTA, KaK MPSIMOU UCK.

Abstract. The article deals with the institute of indirect claim in the system of civil proceedings.
Relevance of the chosen topic due to its long formation and development at the present time.
Analyzing this institute the author studies in more detail its structure and characteristics, as well as
conducts a comparative analysis with respect to such an institute as a direct claim.
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YTo OBI ITOHSTH, KaK [AelCTByeT KOCBEHHBIM MCK B CUCTeMe I'PaXKIaHCKOT0 CYIOIPOU3BOICTBA,
KOTOPOE OCYIIECTBJISIIOT Cy[bl M IPYTHE €T0 YYaCTHUKHU, CIIEAyEeT IPU PAaCCMOTPEHUHU CIIOPa O
3allluTe UHTEPECOB KOPIIOPAILH, OIPEeNeIuTh, YTO U3 ce0s MpeacTaBiisgieT KOCBEHHBIN MCK?

Pa3bupast TeopeTUYeCcKre MaTepUaslbl 10 JaHHOMY BOIIPOCY, CTOUT OTMETUTD, YTO ETUHOTO
ompefqieNnieHrsT KOCBEHHBIM UCK He nMeeT. OIHAKO ITOCPEeOCTBOM HEKOTOPHIX TPU3HAKOB MOXKHO MIaTh
Haubosiee 0011Iee omrpenesieHrne KOCBEHHOMY MCKY. K mMpu3HaKaM OTHOCSTCS:

1. 3ammTa CyOBEKTUBHOTO ITPaBa;

2. y9aCTHUK OeHCTBYeT B MHTepecax KakK CBOUX, TaK M Kopopanuu (00IecTsa);

3. ympaBiieHus 9yKUM UMYIIEeCTBOM CPEICTBAaMU €r0 BlIafenbleB (aKIIMOHEPOB) OCYIIEeCTBIISIETCS

OUpeKTopaM (MeHeKepoM) - T.€. 3a HUM 3aKpeIlIseTCsA BO3MOXKHOCTD BEICTYIIATh OT UMEHU 3TOHU
Kopriopaiuu (ob11ecTsa).
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4. xapaKTep UCKOBOTO TpeOOBaHUS IPEICTABJIEH B BUIE BO3MEIIEHUS YOBITKOB;

CortacHO BHIIIIEYKAa3aHHBIM MPU3HAKaM, KOCBEHHBIM MCK IIpefcTaBiseT coO0l onpemeneHHoe
TpeboBaHUe O 3aluTe CyOBeKTHBHOTO ITPaBa, BRIPAXKEHHOTO B BUIE HHTEPECOB KOPIOpaIluu
(obmIecTBa), BCEX €r0 Y4aCTHUKOB, KOTOPHEIM OMMOCPENOBAHHO 3AIUINAETCS U UHTEPEC YIYaCTHUKA,
00paTHUBILIETO B CY[I.

CaMo nosiBieHre KOCBEHHOTO UCKa B POCCUMCKOM IIUBUJIUCTUUYECKOM Ipoliecce B KoHIe 20- TO BeKa
OBIJIO CBA3aHO C TaKUMU (paKTopaMH, Kak pepopMUpPOBaHUEM 3KOHOMUYECKUX OTHOIIIEHUH,
BBEIIEHMEM PLIHOYHON 3KOHOMUKHU, HEOOXOIMMOCTbHIO 3aIUTH IPAaB U 3aKOHHLIX MHTEPECOB KakK
IOPUOUYECKUX JIUIl, TaK ¥ YIaCTHUKOB IOPUOUYECKUX JTUIl. TO eCTh KOCBEHHBIN MCK MPEICTaBIISII
c000# YaCTHO - ITPAaBOBOM CIIOCO0 3aIUTH MAaTEPHUAIEHO - IIPABOBLIX OTHOIIIEHUI.

B03MOXKHOCTb TPUMEHEHHS IMOSIBUJIACh ¥ OblJIa 3aKpeIllieHa B cT. 53 I'paxkmaHCKOT0 KogeKca
Poccuiickoit ®egepanuu (manee 'K P®). Tak, B 1. 3 cT. 53 'K P® nuiio, KoTopoe B CUIy 3aKOHa,
WHOT'O IIPaBOBOT0 aKTa WU YYPEOUTEILHOTO TOKyMEeHTa IOPUAUYECKOT0 IUlla YIIOTHOMOYEHO
BBLICTYIATh OT €TI0 UMEHH, IOIXKHO OeMCTBOBATh B MHTEPECcax MIPEeICTaBIsIeMOTr0 UM IOPUAUIECKOT0
nuita mo6POCOBECTHO U Pa3yMHO.[1]

B manbHetieM npu peopMUpPOBaHUY I'PaXKAaHCKOT0 3aKOHOAaTeTbCTBA 3aKOHOAATEIb Pa3BUl
HOPMEI BBIIIIE YKA3aHHOU CTaThH, a TaKKe JOIIOJIHUJI CIelaJIbHbIMM 3aKOHAaMU OTHOCUTEIBHO
OTBETCTBEHHOCTH OpraHa IpUANYEeCcKOoro nuna. CienoBaTelbHO, 3TO MOXKHO IPOCJIEOUTS 110
IIPeNOoCTaBJIEHHBIM IpaBaM U 0013aHHOCTSIM, IIPEeyCMOTPEHHBIM B cTaThe 65.2 'K P® [2]:

1. TpeboBaTh OT NTHIla KOPIIOPAIIUH (B KAYEeCTBE ITPEeACTAaBUTEJISI), BO3MEIIEHUS ITPUYNHEHHBIX
Kopriopanuu yOrITKOB 10 cTtaTthe 53.1 'K P®; [3]

2. ocmapuBaTh, COBEPIIEHHBIE KOPIIOPAIeld COeIKY (TakKe B KaUeCTBEe IIPEICTAaBUTEIIS
KOPIIOPAILWM) U T.[.;

OpHako, B 'pazxkaHCKoO - IpoIleccyanbHOM Komekce PO KOCBEHHBIN MCK ITOTYYUI MEeHee OOIIUPHYIO
Pa3paboTKy, B YaCTHOCTH HE MPEeOyCMOTPEHO YeTKOTO Pa3bsCHEHUS 10 CIEOyIONIUM IIpobiemMaMm:
pPo06JIEMEI TPOIIECCYaIbHOT0 TTOJIOKEHUS YY4aCTHUKA U IOPUANYECKOTO JIMIla 110 KOCBEHHOMY UCKY,
po0OJIeMEI, CBI3aHHBIE C HA[JIEKAIIUMU OeUCTBUSAMH CyIa IPU HAJIUYUU OIMMOO0K, TpobieMa
TEeYEeHUSs UCKOBOM JAaBHOCTH IO KOCBEHHOMY UCKY # T.[.

Bce 9TO IPpUBOIUT K BEIBOZY O TOM, YTO B IPaxKIaHCKOM ITPOIIeCCyaJIbHOM IIpaBe OTCYTCTBYET IIeJIbIH
IJIaCT 3HAHUM, CBI3aHHBIX C IPUMEHEeHHeM KOCBEeHHBIX MCKOB, UTO B II€JIOM IMPUBOOUT K OTCYTCTBHUIO
KaKou - To 60Jiee KOHKPETHOU CyneOHOM IpaKTHUKe.

PaccMOTpeB, TakKue acleKTHl, KaK MOHATHE KOCBEHHOTO MCKA, eT0 IOSBJIeHNe U CTAHOBIIEHUE,
crnemyeT 6oJiee TOOPOOHO OCTAHOBUTHLCS HA €T0 CTPYKType (371eMeHTax), KOTophle 06/1aJaloT CBOeH
crenn(pUYHOCTEHIO U 3HAYUTEIIPHO OTIMYAIOTCS OT IPSIMOT0 HMCKa.

K sneMeHTaM KOCBEHHOT'O MCKa MOXKHO OTHECTH:

1. mpegMeT - KOTOPHIY BEIPaXkaeTcs B Buae TpeOoBaHMWE BO3MEIEHNUs YORITKOB HE UCTIY, a APYTroMy
THLY;

2. ocHOBaHHUE - (paKTH, yKa3BIBAIOIINE Ha HAPYIIEHUHU ITPaB UCTIa ITOCPEACTBOM HaPYIIEeHUs IIpaB
JIuIa, B 3allIUTy KOTOPOI'0 MOTaeTCs UCK. TO eCTh KOCBEHHOCTh (DaKTOB, TaK KaK HAPYIIIEHBI ObIIN
IIpaBa Kopmnopalmu (o0IecTBa), a He JTUYHLIE IIpaBa UCTIA.

3. KPyTr UCTHOOB - IIOOAETCA UCK TEM JIMIIOM, YbH IIPAaBa OTBETYHUKOM HAPYIIEHEI JIMIIIbL KOCBEHHO.

Takke CTOUT OTMETUTh, YTO MHOTHE ITUBUJIUCTHI BHIIENSIOT €Ie OOWH 3JIEMEHT C TOUKU 3PEHUs
Teopuu. [laHHBIN 3JIeEMEHT IIPefCcTaBIeH KakK 00Iee yCJIoBUe KOCBEHHOTO UCKa — KOCBEHHAs
3aMHTEPECOBAHHOCTh, HEOOXOMMOCTb B KOTOPOM BO3HUKAET IIPU HATUYUHU Ae(DEKTOB B IIPSIMOM
MexaHu3Me (popMUPOBaHUS BOJIM. ITa 3aUHTEPECOBAHHOCTD IIPEICTaBIIEeT COO0M BO3MOXKHOCTD
KCIIOJIb30BaTh KOCBEHHLIN MeXaHu3M (OPMUPOBAHUS BOIH, TO €CTh (hpopMUpPOBaHUE 3a CUET



y4aCTHUKA, IPENCTaBIISIONIETr0 HHTEePECH Bcero obmiecTa. OHA SBISIETCS CaMOCTOSTEIIbHEIM
yCJIOBHEM IIpaBa Ha oOpaleHue B CyQ.

Takum o6pa30M, pacCcMaTpuBasa KOCBEHHBIA HUCK B IIUBUJIUCTUUYECKOM IIponecce MO2KHO COoeJiaTb
BEIBOM, YTO OH HE UMeEeT onpe):[enéHHoro IIOHATHUMA, HO IIPeJCTaBJIEH B JOCTATOYHO BhEIPA2KEHHBIX
IIPHU3HaAKaXx. To ecTn IIpencCTaBIIdeT coboit crtoco6 3allIUTEI IIPAaB O6H.I€CTBa, qyepes3 IIoOCpegHHKa,
KOTOprfI T€éM CaMBIM 3alllUIlla€T U CBOU IIPABa.

Pas3BuTtue maHHOTO WHCTUTYTA IIO-IIPE2KHEMY ITPOOO0JIZKAETCs1, IIOCKOJIBKY I'DAXKIaHCKOe
3aKOHOOAaTEeJIbCTBO BEIABUIIO PA HpOGJ’[eM WHCTUTYTa KOCBEHHOI'O MCKa, HO 010 CHUX IIOD He
IIpegoCTaBUJIO IIO HUM HHUKAKHX OIIpenesIeHHBIX pemeHHﬁ.

Hcxomst U3 9JIeMeHTHOU 0a3bl, MOXKHO CeJIaTh BEIBOJ, YTO KOCBEHHBIH MCK UMEET Psif CIerubUIHBIX
YepT, OTIMYAIOIINX er0 OT IPSIMOT0 UCKa, B YaCTHOCTH OH IIPeAIoiaraeT, YTO YYaCTHUK SIBISIETCS U
KCTIIOM, U BRITOfOoIproOpeTaTesnieM. To eCTh UCIIOIHEHNEe UIeT B er0 MOJIb3y, a He B II0JIb3Y
oO1ecTBa.

HiToroM BEIIIIE CKA3aHHOT'O SIBJISIETCS TO, UTO JAaHHBIM aCIIeKT II0 - IIpexKHeMYy I1JI0XO0 YPEryjinpoBaH B
HallleéM 3aKOHOOATEJIbCTBE, XO0TA U KUMEET HEIIJIOXKE 3adaTKN Ha 6}7}1}71]168 IIPDYM aKTUBHOM PDA3BUTHUHU.
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