DOPYM

nauchforum.ru

c.[ . HAYYHbIN Hayunsiit xxypHan «CtygeHdeckui popym» BIIIYCK Ne32(168)
53

IIPABO YACTHOM COBCTBEHHOCTU KAK OCHOBHOE KOHCTUTYIIMOHHOE ITPABO
B TEMOKPATHUYECKOM I'OCYIJAPCTBE

JIngyaruHa IOpuii CepreeBuy

MarucTpaHTt, Bcepoccuiickuii rocygapCTBeHHBIN yHUBepcuTeT roctunun (PITA Munocta Poccun),
P®, r. MockBa

PRIVATE PROPERTY RIGHT AS A FUNDAMENTAL CONSTITUTIONAL RIGHT IN A
DEMOCRATIC STATE

Yuriy Lichagin

Student, All-Russian State University of Justice (RLA of the Ministry of Justice of Russia), Russia,
Moscow

AHHOTanusi. [laHHAs CTaThs IIOCBSAIIEHA poiu YaCTHOM COOCTBEHHOCTH B CTAHOBJIEHUHU U Pa3BUTHU
OEMOKPATUYEeCKOI'o rocygapCTBa.

B maHHOI cTaThe HUCCJIEOYIOTCA aCII€KThl T'aPDAaHTUPOBAHHOCTHU U 3allIUTHI YaCTHOM COOCTBEHHOCTH Ha
KOHCTUTYLIMOHHOM YPOBHE, U3Yy4Ya€TCs COIraJIbHasA d)y'HKU,'I/IH IIpaBa YaCcTHOU COﬁCTBeHHOCTI/I, ero
B/IMSAHNE Ha CTAHOBJIEHNE ITPABOBEIX CUCTEM.

AHanmu3 3aKOHOOATEJILHEIX, COITMAIbHBIX, ICTOPHUYECKHUX ACIIEKTOB ITPpaBa YaCTHOM COOCTBEHHOCTH
CBUIETENILCTBYET O Ba’KHOMN POJIU HAHHOTO MHCTUTYTA M POPMUPOBaHMUSA CIIPaBEOJINBOTO
o0111ecTBa, B KOTOPOM OYIOyT PABHO YYUTHIBATHCSA KAaK WHOWBUOYAJIbHLIE, TAK U 00IIIeCTBEHHEIE
WHTEPECH], UTO SIBIISIETCSI OCOOEHHO aKTyaJIbHBIM st Poccuiickoit ®epgepalium.

Abstract. This article is devoted to the role of private property in the formation and development of
a democratic state.

This article examines the aspects of the guarantee and protection of private property at the
constitutional level, studies the social function of private property right, its impact on the formation
of legal systems.

Analysis of the legislative, social, historical aspects of private property right indicates the important

role of this institution for the formation of a just society, in which both individual and public
interests will be equally taken into account, which is especially relevant for the Russian Federation.
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MMOJINTUYECKOM CUCTEMBI BRICTYNIAeT HeMoKpaTus. [loxkanyi, KaKgqoMy M3BECTHO IPOOUKTOBAHHOE
3TUMONIOTHEelN OyKBaIbHOE 3HAUeHHWe BOIIEAIIero U3 IpeBHerpedecKoro BO MHOXKECTBO
COBpPEMEHHBIX SI3LIKOB MUPa CJIOBa "meMoKpaTus' — HapoaoBlIacTHUe, U/IN BIAaCTh Hapomda. B
IOPUONYECKON HayKe MO AeMOKpPaTUYeCKUM IoCyJapCTBOM KaK OIHO U3 MOJIUTUUYECKUX OCHOB
KOHCTUTYLMOHHOT'O CTPOSI IPUHSATO MOHUMATh TOCYOApPCTBO C TAKOW OpraHuU3anued myoIuaHon
BJIACTH, TO €CTh e-(paKTo CYyLIEeCTBYIOIIUM ITIOPSIOKOM ee PacIpeneleHus U OCYIIeCTBIIeHUS, IPU
KOTOPOU BJIaCTh OCYLIECTBJIIET CaM Hapo[, OODHOBPEMEHHO SBJISIOIINNUCS U ee UCTOYHUKOM. [Ipu
9TOM KaX[bI! OTHOEJIbHBIN 4JieH 00llecTBa (rpakgaHuH) B Pa3/IUYHLIX PopMax y4yacTBYeT UJIN
MOJKET y4aCTBOBATh B YIIPABJIEHUU I'OCYOAaPCTBEHHLIMU U IIMPEe — MYOIUYHLIMU fielaMu, BKITI049ast
TpakOaHCKUM OOIIECTBEHHEINM KOHTPOJIb 3a OpraHaMu Imy6imyHou BiacTu. [1, cTp. 20].

OueBUOHO, YTO yYacCTHe IpazkaaH B YIPaBJIEHUU TOCYIapCTBOM IIPEAIIoiaraeT Hajludue Y HUX
COOTBETCTBYIOIIUX IPAaB, IPUUEM, OJIST TOTO, YTOOBI caMo (hopMaIru30BaHHOE MPaBo 00J1amano
«BECOM», eMy HeoOXOIMMO COOTBETCTBYIOIIee pealbHOe ITOJKpPeneHne, 63 KOTOPOT0 HEBO3MOIKHO
ITPeOCTaBUTh HaTN4YKe KaKoW-Tubo BJIACTH Y YejioBeKa. M B KaueCTBe TAaKOTO MOOKPENJIeHUs, B
IIePBYIO OYepeb, BLICTYIIAeT YaCcTHasl COOCTBEHHOCTE.

IToMuMO Ha3BAaHHOTO, YaCTHasi COOCTBEHHOCTh KaK 9KOHOMUYECKAs U IOPUONUYECKasi KaTeTOpHs, a
TaK»ke IIPaBO YaCTHOM COOCTBEHHOCTH IIPENCTaB/ISIOT COO0OH SIBJIEHMUS, 3aTParuBaloIlie BaKHeunIe
chepsl XKU3HEeOesaTeIbHOCTH KaK OTHOeIbHBIX HHOIWBUIOB, TaK ¥ 00beIUHEHHEIX COO0OIIEeCTB (CeMbs,
KOpPIIOpaIlus, TOCymapCcTBO, 00111ecTBO). [eliCTBUTENbHO, KaK B COBPEMEHHOCTH, TaK U B
NCTOPHUYECKOM aCIIeKTe POJIb I/IHCTI/ITYTa IIpaBa LIaCTHOI‘/JI COGCTBGHHOCTI/I MHOT'O3HauHa. YacTHAas
COGCTBGHHOCTB MOXKeT BbICTyrIaTb KaK UCTOYHHMKOM OVUCKPUMHWHAIIUH, SKCHHyaTaHI/II/I, COILIUAJIBHOT' O
1 IIOJINTUYECKOr0 HePaBeHCTBA, TaK ¥ MCTOYHHUKOM CBOOOMEI IMYHOCTH, (DAKTOPOM 3KOHOMUYECKOI'O
pocTa Bcero o0IlecTBa, YIOBIETBOPEHUS OOBIIHHCTBA YeJI0BEYECKUX ITOTPEeOHOCTelH, Pa3BUTHS
KyJIbTYpPhI ¥ HayKHW; CTAHOBIIEHUS, PA3BUTUA U MOONEePKAHUS TeMOKPATHH, PA3BUTHUS COIIMATIHLHOTO
oO1ecTna.

B pa3BuTOM mpaBoBOM O0IIIECTBE ITPaBa HETIPEPHIBHO UAYT PyKa 00 PyKy ¢ 00g3aHHOCTSIMU. [IpaBo
Ha YaCTHYI0 COOCTBEHHOCTH, KaK OTMedYaeTCss MHOTUMU aBTopaMu, ob6ajaeT U COIMaIbHOU
dyHKIMEN - 0HO 0053BIBAET MCIIOIB30BATh 3TO IIPaBa B MHTepecax ob1ero 6m1ara. Tak, Jleon [Iioru
oTMeuasl, YTO yAOBIETBOPSAS UHANBUAYaIbHYIO TOTPEOHOCTh, COOCTBEHHUK TEM CaMBIM pPa3BUBaET
cBOU (pru3nYecKue, yMCTBEHHBLIE U MOpPaJIbHBIE CIIOCOOHOCTU, HE0OXOAMMbIe UHANBUAY AJI y4aCTHUS B
o0I1IecTBEHHOM TpyIe. [2, cTp. 22]

OC06EHHOCTBIO YACTHOM COOCTBEHHOCTH SIBJISIETCSI TO, YTO OHA C OJHOM CTOPOHBI II03BOJISIET
COOCTBEHHUKY IOANEPKUBATH €70 MaTEPHUAIILHOE CYIIeCTBOBAHUE, YOOBJIETBOPEHUE €T0
moTpebHOCTEN, TapaHTUPYsI CBOOOAY U HE3aBUCHUMOCTh. BMecTe ¢ TeM, YacTHasi COOCTBEHHOCTh
BCErfla UMeJla ONpeaesIEHHYI0 COUMATbHYIO0 QYHKIIWIO, HAalIPaBIEHHYIO0 Ha Peau3alluio HHTePeCOB
rocymapcTBa U 00IecTBa. OTU [ABE YEePTHI B ONIPENeIEHHOM Mepe aHTarOHUCTUYHEL: KOTa
TJIaBEHCTBYET colMasbHas PyHKIMS COOCTBEHHOCTH - OTPAHUYUBAIOTCS ITPaBa BlafeIbleB; Koraa
JKe MTPUOPUTET OTHAETCS 3alIUTE MPaB COOCTBEHHUKOB, TO YIIEMIISIOTCS MHTEPECH 00IIecTBa U
rocymapcTBa. TakuMm 06pa3oM, B TUTEPATypPe COBEPIIEHHO CIIPABEIINBO OTMEYAETCSI
HeoOXOoAMMOCTh OajaHca MeXIy COIMaJIbHOM CIIPaBEIJIMBOCTHIO M CBOOOMOM TMYHOCTH B TPaBe
cobcTBEeHHOCTH, OaaHc, KOTOPHIN OyneT obecrieynuBaTh 3T0POBOE Pa3BUTHE ITPABOBOTO I'OCYyIapCTBa.
[3, cTp. 100]

Pomb cOGCTBEHHOCTH B PA3BUTHM OOIIECTBA IPU3HAETCS, B TOM YHCJIE, HA YPOBHE MEXKIYHAPOIHOTO
myOIMYHOT O MpaBa: Tak, CT. 4 JleKmapalluy COMaJIbHOTO ITporpecca u pa3sutus OOH 1969 r.
TJIACHUT: COIMAIbHBIM ITPOTPECC U Pa3BUTHE TPEOYIOT y9aCTHUsI BCEX YJIEHOB 00IIIeCcTBa B
ITPOU3BOOUTEJIFHOM M OOIIIeCTBEHHO ITOJI€3HOM TPYyHe U YCTAHOBJIEHUS B COOTBETCTBUU C IpPaBaMU
YyeJ0BeKa ¥ OCHOBHBIMU CBOOOIAMHU, a TaKKe B COOTBETCTBUU C MPUHIIMIIAMY CIIPABEIIMBOCTH U
CoIMaabHOM (PYHKIIMY COOCTBEHHOCTH, TaKUX (hOPM COOCTBEHHOCTH Ha 3€MJII0 U CPencTBa
MIPOMU3BOACTBA, KOTOPHIE UCKITIOYAIOT JII00ble (POPMEI 9KCIIJTyaTallul YejloBeKa, 00eCIeunBaoT
paBHEBIE TTPaBa Ha COOCTBEHHOCTD [JISI BCEX M CO3MAI0OT YCJIOBUSI, BeAylliue K MOOJIMHHOMY PaBEHCTBY
cpenu momei. [4]

BwmecTe ¢ TemMm, YYHUTEIBasd OJAHHYIO IIO3UITUIO HEJIb35 3a0BIBaTh IIPO IMMPUHIIUII CIIPAaBEOJINBOCTH,
COTr'JIaCHO KOTOPOMY IIOCATATEJIbCTBO HA YaCTHYIO COOCTBEHHOCTH B OEeMOKPATU4Y€CKOM IrocynapcCTse,
Oazxe B OGH.IGCTBGHH]:IX HNHTepecCaXx, BOSMO2KHO MCKIIIOUYUTEJIbHO Ha OCHOBaHMNHU 3aKOHa U OOJIZKHO



COMPOBOXKOATHCS COPa3MepPHOUN KOMIIEHCAIluen.

CTomb BakHasi, MHOTOT'PaHHAs ¥ IPOTUBOPEYMBAs COLMAIbHAS POJIb YaCTHOM COOCTBEHHOCTH U
IIpaBa Ha Hee, SIBISSICh MPUYNHON N3YUYEeHUS HAaHHBIX IBJIEHUH MHOXKECTBOM 00OIIIeCTBEHHBIX HAYK,
He MOTrJia He 00yCJIOBUTH HEOOXOOAMMOCTH €€ KOHCTUTYLMOHHON PeTrIaMeHTaluy M KOHCTUTYIIMOHHO-
MIPaBOBOTO aHanmu3a. [IedCTBUTENbHO, MHCTUTYT YaCTHOU COOCTBEHHOCTH - 3TO HETPEMEHHBIN
9JIEMEHT COflepKaHUs KOHCTUTYIIMH BCEX NEMOKPAaTUYECKUX CcTpaH [3, cTp. 4].

CaMol 3HaMEeHUTOU OeMOKpaTHhel Mrupa Kak 110 3((GHeKTUBHOCTU 3KOHOMUYECKOT0 CTPOS, TaK U 110
3¢ HeKTUBHOCTHU Pa3BUTUA GyHIaMEHTAIbHBIX U IPUKIagHBIX HaYK, 9KOHOMUYECKOMY
671aroCOCTOSIHIIO 00IIeCcTBa, TOMUHUPYIOIIEMY II0JI0KEeHHUI0 Ha MUPOBOM IIOJIUTUYECKOM apeHe
ABIISTIOTCS, 6e3yciioBHO, CoeguuénHBIE IIITaTHl AMEPUKH.

Ocob6enHocThIO feMokpaTuu CIIIA saBiasieTcs HaIu4dne WHCTUTYTOB, COEePKUBAIOIINX BIIACTh
OOJIBIIIMHCTBA M OTHOCUTEJIFHO CJIa00 3aBUCSIINUX OT HETO. K TaKUM MHCTUTYTaM OTHOCSITCSI, IPeXkKae
Bcero, BepxoBubiii cyn CIIIA u Cenat CIIIA. 3aMeTHYIO OOIIIECTBEHHYIO POJIb UTPAOT
HENPaBUTEJILCTBEHHBIE OPTaHM3AaNY U YaCTHHIM OM3HEC, B 0COOEHHOCTH CBOOOIHEBIE U
pa3Hoobpa3Hble CpefcTBa MaccoBolr nHpopmauuu. [IpaBo Ha YaCTHYI0 COOCTBEHHOCTD
paccMaTpuBaeTCsa Kak HeoThbeMJieMasl 4aCTh aMepPUKaHCKOTo o0pa3a KU3HU U TIIaTeIbHO
OXpaHseTCs 3aKOHOM, a TOCyHapCTBO aKTHUBHO MOOUIPSeT YaCTHOE U KOJIJIEKTUBHOE
MIpeqIpUHUMATENLCTBO. Bo MHOTrOM 61aromaps pa3BUThIM UHCTUTYTaM 3alllUTHI IIPaBa YaCTHOMU
COOCTBEHHOCTH M MCTOPUYECKH CJIOKHUBIIENCS OPUEHTUPOBAHHOCTH aMePUKaHCKOT0 00IIecTBa Ha
HEIIPUKOCHOBEHHOCTh UMYIIIECTBa CTaJI0 BO3MOXKHBIM IIOCTPOUTH CHJIbHYIO [E€MOKpPaTHio, BeOb
MMEHHO Hapof, AepKalllui B CBOUX PyKaxX OO0JIbIITYI0 YaCTh MaTEPUAJIBHOTO MUPA, HEeUCTBUTEIIBHO
oGJagaeT BiIacThio [5, cTp. 564].

HemnmpuKOoCHOBEHHOCThL COOCTBeHHOCTH B CIIIA mpociexXuBaeTcss BO BCEM 3aKOHOIATEILCTBE 3TOTO
ToCcynapCcTBa, B TOM YHCJIe B TAKUX BaKHBIX HOPMATUBHBIX aKTaX, Kak 4-s, 5-s1, 14-5 IMOMpaBKU K
Kouctutynuu CIIA.

Kakosa xke cutyanusa B Poccuu?

ITpaBo yacTHOM co6cTBEHHOCTHU 3aKperyieHo B Konctutyuuu Poccuiickoit ®emeparuu. Yke B
OCHOBaxX KOHCTUTYIIMOHHOI'O CTPOS - B 4. 2 CT. 8 - Mbl HaXOOUM yKa3aHHUe Ha TO, YTO B Poccuiickoi
demepanuy yacTHas COOCTBEHHOCTD IMPSIMO IIPU3HAETCS W 3allUINAeTCsT PaBHEIM 00pa3oM C
TOCYOapCTBEHHOM, MYHUITUIIAIBHON M UHBIMU (hopMaMu COOCTBEHHOCTHU. Pa3BuTHE MaHHONW HOPMEI
MBI HAXOIWM BO MHOTHMX 3aKOHOMATEJIbHBIX aKTaxX Poccuiickoit ®emeparuu, mpexae BCero, B 061acTu
rpaXkgaHCKOTO IpaBa: Tak, cornacHo 1. 4 cT. 212 I'paxkgaHckoro Komekca Poccutickou ®enepanumu
IIpaBa BCeX COOCTBEHHMKOB 3aIlIUINAIOTCS PAaBHLIM 00pPa30oM.

BecepMa nmpumeudaTenbHO TO, YTO IIEPBOE MECTO B KOHCTUTYIIMOHHOM IIepedyHe 3aHsAja UMEeHHO
yacTHasi COOCTBEHHOCTh, HEBYCMBICIIEHHO MOOUYepKUBas nubepanabHbINM XapaKTep POCCUMCKOTO
rocynapctsa. [1o maenuio B.[1. MasaeBa, 9T0 u psapg opyrux nonoxenuu Kornctutynuu Poccuiickon
Q®epepanuu (HanpuMmep, 4. 2 cT. 9 Korctutyuuu Poccuiickou ®emepaliuu, JONyCKalollas 4YaCTHYIO
COOCTBEHHOCTD Ha 3eMJTIO U IPyTrue MPUPOOHELIE PECYPCH - T.e. 00BEKTHI, KOTOPHIE, KaK IIPaBUJIO,
OTHOCSATCSA K HAIIMOHAJIBHOMY OOCTOSHHIO BCET'O 06H_IeCTBa) IIOKA3EBIBAIOT IIPHMOPUTETHOCTE KMEHHO
WHCTUTYTa YaCTHOM COOCTBEHHOCTH B KOHCTUTYLIMOHHOM I1epedyHe popM COOCTBEHHOCTH.

KmnioueBas ctaths KoncTutyiuu Poccuiickoit ®efepalinu, 3aKperuisaionias GopManabHo
IOPUOUYECKOe OTHOIIeHNEe TOCYyOapCTBa K IIPaBy YaCTHOM COOCTBEHHOCTH - 3TO CT. 35, B KOTOPOH
COEePKUTCS Pa3BepHyTas XapaKTePHUCTHKA JAaHHOTO IIpaBa KakK CyObeKTHUBHOTO, T.€.
OIIpeensaIoniero Mepy BO3MOXKHOTO IOBEIEeHUs yIIpaBOMOUYeHHOT0 nuila. YacTts 1 cT. 35, 1Mo cyTH,
elre pa3 mpoBO3TJjlaliaeT 0coOyI0 3alIUTY ITPaBa YaCTHOW COOCTBEHHOCTH (BOCIPOU3BO[IS
nonoxkenus ct. 8 Koucrturynuu Poccuiickoit ®egepanun) u yKasblBaeT Ha TO, YTO IIPaABO YaCTHOMU
COOCTBEHHOCTHY OXPaHSAETCS 3aKOHOM. B pa3BuTHe NaHHOTO KOHCTUTYIIMOHHOI'O TI0JIOKEHUS Oblia
MIPUHATA Iejlasi CUCTeMa HOPM, FapaHTUPYIOUINX YKa3aHHYI0 CUCTEMY OTHOILIEHUMN. DTO MMOJI0XKEeHUe
mononHsaeTcs 4. 2 ¢T. 35 Korncturyuuu Poccutickoir ®emepanyiu, B COOTBETCTBUU C KOTOPOU
BBIIIIEYKA3aHHOE IIPaBO IIPUHANJIERKUT KaXKIOMY, T.€. IIPaBO Ha 3alUTy YaCTHOU COOCTBEHHOCTH
MMEIOT He TOJIPKO I'pakJaHe, HO U MHOCTPAHIILI, U Jiuila 6e3 rpakmaHcTBa (HanbHeNIlee pa3BUTHE
OAaHHOTO MHCTHUTYTA - TaPaHTHUH 3aIlIUTH IIPaBa YaCTHON COOCTBEHHOCTH IOPUONYECKUX JIUII, KaK



POCCHUMCKUX, TaK U UHOCTPAHHEIX) [6, cTp. 106].

HecmoTps Ha TO, 4TO Hallla CTPaHa, KaK MOJIoAasi IeMOKpPATHus, UMeeT MHOXKECTBO IpobieM
OTHOCHUTEJIBHO pacIpeeeHus: 00IIeCTBeHHEIX 0j1ar, 9KOHOMUYECKOT0 HepaBeHCTBa, CMEHSIeMOCTHU
BIaCTU (BO3MOXKHOCTH Pa3pelleHuss KOTOPHIX B HACTOSIIee BpeMsi aKTUBHO MCCJIEAYIOTCS, KaK
HCCIIeOYeTCs U IMyTH PA3BUTHUS YCTOMYNBOM CIPaBeOIMBOI 00IIeCTBEHHO-TIOIUTUUYECKON CUCTEMEI),
MOXKHO C YBEPEHHOCTBIO CKa3aTh, YTO B POCCHM CO3[aH CUIbHBEIM KOHCTUTYLUOHHBIN (GYHOIAMEHT
OXpaHBI ¥ TAPAHTUPOBAHHOCTH YaCTHOM COOCTBEHHOCTH, MOCTOMHEIM YPOBHS PA3BUTHIX JeMOKPATHH,
B KOTOPYIO, KaK MIPECTaBIIsIETCsI, CO BpeMeHeM MTPeBpaTUTCs u Poccusi.
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