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AnHOTanus. B cTaThe paccMaTpUBAETCS IPE3yMIIINs HEBUHOBHOCTH, KaK IIPABOBOE SIBJIEHUE,
KOTOPOE OXBATHIBAET He TOJIbKO IIPUMeHEHNE HOPM YTOJIOBHOI'O ¥ YI'OJIOBHO-IIPOIIECCYaIbHOTO

IIpaBa, HO ¥ BEICTYIIa€T B Ka4eCTBe OHHOfI M3 BaXXHEUIIINX FapaHTI/Iﬁ 3aAlllMTEI IIPAB JIMYHOCTHU B
roCyoapcTBe.

KiiroueBnI€e cI0Ba: IPe3yMIIINg HeBUHOBHOCTH, YTOJIOBHOE IpecyieloBaHMe, KOHCTUTYIINS,
00BUHEHUE, IPECTYIJIEHUE.

ITocTpoeHME TIPABOBOI0 TOCYOapPCTBa HEBO3MOXKHO 0e3 OonpefeIeHHEIX TapaHTU, KOTOPHIE
ITO3BOJISIIOT BCECTOPOHHUM 00Pa30M 3aIUTUTE ITPaBa U CBOOOMBI TMYHOCTH, B TOM YHCJIE, OT
IIPOM3BOJIBHEIX ¥ HECIIPABENJIUBEIX IIOCATATENIbCTB, HHUIIMATOPOM KOTOPEIX MOTYT BEICTYIIATh U
IIpenCcTaBUTENIN IyOIUYHON BIACTH.

B kayecTBe TakK¥X rapaHTUN MOXKET BBICTYIIaTh YCTAaHOBJIEHNE IIPABOBLIX IIPEANINCAHNY, KOTOPHIE
6aronpusTCTBYIOT 60Jiee «cinaboi» CTOPOHE IPABOOTHOLIEHUH, Bo3jIarasi Ha IPOTHUBOIIOJIOKHYIO
CTOpPOHY OoJblile 006s13aHHOCTEH. [IJ151 9TOr0 BO3MOXKHO HCIIOIb30BaHUE 3aKOHOMATENIEM, B TOM
4uclie, Ipe3yMILIui.

B o61e#t Teopuu IrpaBa Ope3yMIOINS pacCMaTPUBAETCs, KaK NPenIloioKeHue 0 HalTu9uu, Uitu 00
OTCYTCTBUHU KaKUX-Tn00 (aKTOB, KOTOPOE, B CBOIO OYePelb, CBAI3aHO C CYLIECTBYIOIIUMU U
MMOATBEPKAEHHBIMY IIPEOLIAYIIIUM OIIBITOM 00CTOSITeIbCTBaMU [5, c. 277].

HekoTophie aBTOPHI UCIIOIB3YIOT O0Jiee eMKoe oIpefiesieHne, YKa3biBasi, UYTO MTPE3yMIIIINS SIBISEeTCS
ITPeAIIoIoKeHeM O HOCTOBEPHOCTH (hakTa, IToKa oOpaTHOe He OymeT mokasaHo obpaTHoe [3, c. 76].

B cBsI3u C 9TUM, IPE3YMIILNI0 HEBUHOBHOCTH MOKHO OIIPENeIUTh, KaK IPEeII0I0KeHne,
3aKperieHHoe B (popMe MPaBOBOro IMIPEANUCAHUS O TOM, YTO JIUI[O CYUTAETCS HEBUHOBHEIM B
COBEPIIEHNH NIPECTYIIJIEHUs, I0Ka He OyoeT JoKa3aHo oOpaTHoe.

[IpencraBnsieTcst BO3MOKHBIM coritacuthes ¢ FO.B. HepuiueseiM 1 U.FO. MypalIkKuHbIM, KOTOPEIE
MOAYEePKUBAIOT, YTO 3Ta MPE3yMIIIUA HOCUT HE TOJBKO (OpMasibHO-IOPUAUYECKUM, HO U
HPaABCTBEHHO-3TUYECKUYN XapaKTeP, B €e OCHOBE JIEXKUT MopaJibHasA HOpMa O HOOPOIOPSAIOYHOCTH
YeJI0BEKa, M0Ka JaHHOe IIPEeAIoIoKeHne He OymeT onpoBepruyTo [1, c.44].

FO.B. [TaHbKUHaA OTMeYaeT, YTO IIPUHITUII, B OIpefesIeHHOU CTeIleHU CXOOHBIM C Ipe3yMIILuei
HEBUWHOBHOCTH, 3apPONUJICA €llle B aHTUYHOCTHU, UCIIOJIb30BaJICS IPEBHEPUMCKUMU IOPUCTaMU B
KOHTEKCTe I'PazkIaHCKO-IIPaBOBHIX CIIOPOB, M 3aKJIIOYAJICS B IMTPEOIOI0XKEeHNN T0OPOCOBECTHOCTH
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CTOPOH MPAaBOOTHOIIEHHNH, a TaKXKe, BO3TI0XKEHUY 005I3aHHOCTEH II0 MOKa3bIBAaHWIO Ha 0OBUHSIOIIEE
nurtio [4, c.37].

OpHako, YTOORI ITPE3YMITIINS HEBUHOBHOCTH PACIIPOCTPAHMIIaCh Ha YTOJIOBHOE IpecjeoBaHue
rpaXxaaHWHA, TOHAAOOMIIOCH ellle MHOTO CTOJIETHH, ITOCJIe Yero, COOTBETCTBYIOIAS ITPaBoBasi HOpMa
OblNTa 3aKperyieHa B cT. 9 Jleknapaliuu IrpaB U CBOOO[ YelloBeKa U rpaxkganuHa 1789 r., mpuHATOU
Bo ®panuuu [6, c. 85].

OTa cTaThs 3aKpenusa IPaBUIo, 3alpelalollee «U3JIUIITHE CYPOBEIe MEPHI» K 0OBUHSIEMOMY B
COBEPINIEHUHN TIPECTYINIEHUS, B CUJIy TOT0, YTO €er0 BUHA He MoKa3aHa, a 3HAYUT, OH CUUTAETCS
HEBUHOBHBIM.

B XX B. mpe3yMIIIus HEBUHOBHOCTH CTajla PaCCMAaTPUBATHLCS, B KAYeCTBe O0IIEeTPU3HAHHOTO,
ITPOBO3TJIAIIIaeMOT0 Ha MeXXIyHAapOOHOM yPOBHE IIPUHIIMIIA, KOTOPHIM OBIJT BHECEH B CT. 11
Bceobieii mexmapaluu npas dyemaoBeka oT 10.12.1948 r., m. ¢T. 6 KoHBEeHIINK O 3allliTe IpaB
YyeJ0BeKa ¥ OCHOBHEIX cBoGom, 04.11.1950 r., a Takxke, B II. 2 CcT. 14 MexXOyHapOOHOTO IIaKTa O
rpaXnaHCKUX U ITOJIUTUYECKHUX IIpaBax oT 16.12.1966 r.

Bocnopusitue gaHHOU NIPE3yMIIIUK Ha TAKOM YPOBHE MOXKHO pacCMaTpUBaTh, KaK OTKJIUK I'OCYyOapCTB
Y Hapo[OoOB Ha BOMUIOIINE HapyIIeHUs IpaB YejI0BeKa, COIIPOBOXKOaBIIue BTopyo MUPOBYIO BOUHY,
CBsI3aHHBIE C MHOTOYMCIIEHHBIMU BHECYNeOHBIMU paclipaBaMu U IIpeciefoBaHueM oaei 6e3 KaKux-
60 MOKA3aTeIbCTB UX BUHEI B IIPECTYITHHIX OESTHUIX.

B coBpemeHnHOU Poccum odunmanpHOEe IPOBO3TJIallleHNe IPEe3yMIIIINY HEBUHOBHOCTHU CBSI3aHO C
npuHsaTueM nerictByiomel Koncturymuu PO ot 12.12.1993 r., comepxkamiet 1.1 cT. 49, B
COOTBETCTBUU C KOTOPHIM, HEBUHOBHBIM IIPU3HAETCS KAkl OOBUHSEMEIN B COBEPLIIEHUN
MIPECTYIJIEHUs, I0Ka €T0 BHHOBHOCTh He Oy[eT yCTaHOBIeHa CymeOHBIM TPUTOBOPOM, BCTYIIHUBIIUM B
3aKOHHYIO CHUIIY.

Bm. 2 u 3 ct. 49 OcHOBHOrO 3aK0OHa Poccuu 3akpensnsgioTCs CMeKHBIe IPaBOBbBIE HOPMEL O TOM, 4YTO
00BUHSIEMEIN He HeceT 00513aHHOCTEM 10 JoKa3aTelIbCTBY CBOE HEBUHOBHOCTHU, @ HEyCTPaHUMEIE
COMHEHUS OOJIKHHI OBITh UCTOJIKOBAHHI B €TI0 TI0JIL3Y.

W3 GyKBaJIbHOTO TONKOBAHUS MAaHHBIX KOHCTUTYIIMOHHO-TPABOBRIX IIOCTYJIATOB MOXKHO BHIIEIUTD
clienyiolre 0COOEHHOCTH, XapaKTePU3YIoIIKe IPe3yMIIINi0 HEBUHOBHOCTH:

Bo-mIepBBIX, IPU3HATH IPakgaHUHA IPECTYIHUKOM MMEEeT IIPaBo TOJIBKO CyAd. IIpeamonoxkXuTeTbHbIe
MMO3UIINY APYTUX F'OCYyHapCTBEHHBIX OPTaHOB O BUHOBHOCTH JIMIIA, @ TaKxXKe, MHEHUS YaCTHHIX JIHII 110
9TOMY ITIOBOIY HEe UMEIOT ITPABOBOTO 3HAYEHUS;

BO-BTOp]:IX, IIPUTOBOD, HOJITBep}KI[aIOH.[I/II;I BHMHOBHOCTDB I'Pa2KOaHKWHA, OOJI2KE€H BCTYIIUTE B 3aKOHHYIO
CHUJIIy, a OO 3TOro MOMEHTA JIMLO MO2KET PeajiIn30BaTh CBOE IIPABO Ha 3alllUTy, IIOCPEOCTBOM
0062KayToBaHUS JAHHOTO CYJIGGHOTO dKTa B BBIIIECTOAIINE CYJIGGHBIG WHCTAHIIUHU,;

B-TpeThux, mogBepraeMoe yrojioBHOMY IIPeC/IeIOBaHUIO JIUII0 HaXOOUTCS B 3aBeoMo 6oee
ySI3BUMOM IIOJIOKEHUU, YeM CIeICTBEHHBIN OpTraH, MOCKOJIBKY I'PakIaHWH He HafelleH BIaCTHBIMU
TTOJTHOMOYHMSIMHY, @ 3HAYUT UMEHHO Ha COOTBETCTBYIONMIUI TPABOOXPAHUTEILHEIM OpTraH OOJKHO OBITH
OTHEeCeHO OpeMsI IOKa3bkIBaHUS 110 YTOJIOBHOMY HEeIy;

B-ueTBepPTHIX, €CIIM CTOPOHA OOBMHEHHUS HE B COCTOSTHUU ITPEAOCTABUTh JOCTATOYHLIN 00BheM
OOKa3aTeJIbCTB, CBUOETENbCTBYIOIINX O BUHOBHOCTH I'PaKgaHNHa, TO U IIPUTOBOP Cyda He MOXKET
OCHOBBIBATHCSI Ha «IIPEAIIOI0KUTEIIbHON» BUHOBHOCTHU - CII€HOBaTEJIbHO, TOJIKOBaHHEe 3TUX (PAaKTOB
OOJI?KHO MCXOOUTh U3 HEBUHOBHOCTH OOBHHSIEMOTO.

B IOpHJIPI‘IGCKOfI JIUuTepaType CyumHOCTEb IIPE3YMIIIINYM HEBMHOBHOCTHU TPAKTYETCSA C aHAJIOTUYHBIX
TIO3UIINH, KOTOpPEI€, KaK IIPaBUJIO, HE MTPOTUBOPEYAT OPYTr OAPYIY, 4, HAalIPpOTUB, OOIIOJIHAKT Ty UJIX
WHYIO TOYKY 3PEHUud.

Tak, JI.I1. KoOKOpeB nmogyepKuBaeT, 4YTO IPE3yMIILUsI HEBUHOBHOCTU - HE eAUHUYHOE IIPaBuUJiIo, a
COBOKYTIHOCTBH IIOJIOKEHUN, UCXOOI U3 KOTOPOU OCYyKAEeHNE U HaKa3aHUe JUlla 3a IPeCTyIUIEHUEe He



MOKeT OBITH IIPOM3BEIEHO Ha OCHOBAHUY NPOTUBOPEYAINNX OPYT APYTY HOKa3aTenabCTB [2, ¢. 255].

YromnoBHo-TIponieccyanbHbl Komekc P® oT 18.12.2001 N 174-03 (pen. ot 01.07.2021 r.) B CcT. 14
HECKOJIbKO KOHKPETHU3UPYeT NPe3yMIIINI0 HEBUHOBHOCTH, IOOUYEePKHUBAs, YTO OOBUHEHME 00s13aH0
OoKa3aTh He TOJIbKO BUHOBHOCTD JIWIa, HO W OIIPOBEPTHYTH JOBOMOLI, IIPUBOAUMEIE CTOPOHOM 3alllUTHI,
a TakXe, YCTaHaBIMBAET IPSIMOM 3allpeT Ha BEIHECEHUE OOBUHUTEJIBHBIX ITPUTOBOPOB, COIEPKAIITUX
MIPEeAnoIoKeHUsI 0 BUHOBHOCTH.

B kadecTBe BLIBOIA K H&CTOHH.IGfI CTAaTb€ MO2KHO OTMETHUTDH, YTO IIPE3YMIIIUA HEBUHOBHOCTHU
SIBJISIETCSA (I)YHJIaMeHTaJ'IBHbIM IIPaBOBEIM ITPUHIIUIIOM, KOTOpBIfI HeOoTaelInuM OT 06H_II/IX
T'YMaHUCTUYECKHNX Ha4vaJl IIpaBa, U 06pameH He TOJIEKO KO BCEM TPEM BETBAM FOCynapCTBeHHOfI
BJIaCTH, HO U K ITPAaBOCO3HaHHUIO O6]l[eCTBa, B I1€JIOM.
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